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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WADE GREELY LAY, )
Petitioner, ;
V. ; Case No. 08-CV-617-TCK-PJC
ANITA TRAMMELL, Warden, ) )
Oklahoma State Penitentiary, )
Respondent. ))

OPINION AND ORDER

This is a 28 U.S.C. § 2254 habeas corpusactPetitioner, Wade Greely Lay (Lay), is an
Oklahoma death row prisoner, currently incarcerated at the Oklahoma State Penitentiary in
McAlester, Oklahoma. In his petition (Dkt. # 18), Lay, who appears through counsel, alleges that
he “is confined by the State of Oklahoma undérsh degree murder conviction and sentence of
death in violation of the laws and@stitution of the United States.” ldt 1. Respondent filed a
response (Dkt. # 39) to the petitiondd_ay filed a reply (Dkt. # 47) tihe response. Lay also filed
a “renewed motion for evidentiary hearing” (Dkt. # 144). In response, Respondent filed a “motion
to strike, and alternatively, response to Lay’s renewed motion for evidentiary hearing” (Dkt. # 147).
Lay filed a reply (Dkt. # 152). Theagt court record has been produtethe Court considered
all of these materials in reaching its decisiont tRe reasons discussed below, the Court concludes
the petition shall be denied. In addition, Lay’s renewed motion for evidentiary hearing shall be

denied and Respondent’s motion to strike shall be denied.

References to the transcript of the trial shalldderred to as “Tr. Trans. Vol. __at__.” The
original state court record for Tulsa Coyitistrict Court, Case No. CF-2004-2320, shall
be identified as “O.R. Vol. ___at ___.” Mot hearings shall be identified as “M. Trans.
(date) at "
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BACKGROUND

|. Factual Background

Pursuantto 28 U.S.C. § 2254(e)(1), the his&dfacts found by the state court are presumed
correct. Following review of the record, including thial transcripts and evidence, this Court finds
that the factual summary provided by the Oklah@uoart of Criminal Apeals (OCCA) in its order
resolving Lay’s direct appeal is adequate aocurate. Therefore, the Court adopts the following
factual summary as its own:

The facts in this case are largely undisputed. Lay does not challenge his

convictions but only the sentencesrbeeived for them. On May 24, 2004, Wade

Lay and his son, Chris, entered the MidFirst bank in Tulsa to rob the bank to fund

the purchase of guns to avenge the United States Government’s attacks on Ruby

Ridge and the Branch Davidians. The Lays believed that the United States

Government had become tyrannical and thay had to start a patriotic revolution

as was done by America’s founding fathers.

The Lays entered the bank armed, wearing ski masks and gloves. Christopher

Lay confronted bank employee Briandian and ordered him to the ground. When

bank security guard Kenneth Andensentered the lobby, a gun battle erupted

wounding the Lays and killing Anderson. & hays, without obtaining any money,

fled across a field to their truck. Bottere apprehended later that day and were

taken to the hospital. At trial, both Lagdmitted guilt but asserted that their actions

were driven by a necessity for the greater good of the country.
Lay v. State 179 P.3d 615, 619 (Okla. Crimpp. 2008) (hereinafter Lay Additional facts
necessary for a determination of Lay’s claims will be set forth in detail throughout this opinion.
Il. Procedural History

In Tulsa County District Court, Case NoF-2004-2320, Lay was charged jointly with his
son and co-defendant, Christopher Lay (Chris), with First Degree Murder, or in the alternative,

Felony Murder, of Kenneth Anderson (Count hdaAttempted Robbery With a Firearm (Count II).

(O.R. Vol. I at 93-94). On October 25, 2004, that&filed a Bill of Parculars against both Lay,



id. at 89-90, and Chris, idt 91-92, seeking the death penaltylenfirst degree murder charge, and
alleging the following three (3) aggravating cinasstances: (1) the defendant knowingly created a
great risk of death to more than one person; (2) the murder was committed for the purpose of
avoiding or preventing a lawful arrest or prosemuitiand (3) the existence of a probability that the
defendant would commit criminal acts of violence that would constitute a continuing threat to
society.

Lay and Chris were tried jointly by jury. Laexercised his constitutional right to self-
representation and proceeded pro se at thaking trial, Lay presented his defense, summarized
by OCCA as follows:

Through his testimony and that of his shay was allowed to present his defense:

he attempted to rob the bank to obtain money to buy guns to avenge perceived

government atrocities. In a nutshell, thgdalaimed they were trying to defend the

freedoms guaranteed by the founding fatiretise Constitution by overthrowing the

tyranny of our current government. Moreover, the Lays argued that they never

intended for anyone to be hurt in the attempted robbery but were prepared in the

event of confrontation.

Lay, 179 P.3d at 622. Lay'’s trial was held September 19-28, 2005. At the conclusion of the
guilt/innocence phase, the juryund Lay guilty of both counfs(O.R. Vol. Il at 362-63). At the
conclusion of the sentencing phase, the jury faimedexistence of all three alleged aggravating

circumstances, and recommended that Lay reeepentence of death @sCount I._Idat 359-60.

Asto Count I, the jury recommended a sentariteenty-five (25) yars imprisonment._lct 361.

2 The jury also found Chris guilty of both count®.R. Vol. Il at 354-55). On October 10,
2005, the trial judge sentenced Chris in accordamth the jury’s recommendations to life
imprisonment without the possibility of paroletasCount | and to tenty-five (25) years
imprisonment as to Count Il, to be servedsecutively. (O.R. Vol. lll at 434-40). Attrial,
attorneys Robert R. Nigh, Jr., and Kevin Adams represented Chris.
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On October 24, 2005, the trial judge sentencedi.agcordance with the jury’s recommendations.

(O.R. Vol. lll at 475-76, 480-83).

On October 21, 2005, Lay’s appellate counsel, Stephen James Greubel, filed a motion for

new trial and request for evidentiary hearing.RQ/ol. Il at 444-53). In his motion, Lay asserted

that his substantial rights to a fair trial haakh violated as a resoltjuror misconduct, Idat 446-

50. On December 1 and 15, 2005, the trial court&ddlearing on the motionrfoaew trial. At the

conclusion of the hearing, the trial judge denied the motion. (M. Tr. 12/15/05 at 65).

Lay appealed his convictions and sentences to the OCCA in Case No. D-2005-1081.

Represented by attorney Greubel of the Tulsa County Public Defender’s Office, Lay raised the

following fourteen (14) propositions of error:

Part A: Assistance of counsel claims

Proposition I:

Proposition II:

Proposition Ill:

A defendant in a capital criminal trial has no constitutional right to
proceed without counsel during the penalty phase of that trial.

The Sixth, Eighth, and Fourteenth Amendments require that a
defendant who represents himself in a capital criminal trial be
provided with a qualified second chiatandby counsel to assist him
with the penalty phase of that trialternatively, the district court
abused its discretion in failing &fford second chair/standby counsel
when Wade Lay requested such assistance.

In this particular capital crimantrial the district court’s inquiry into
Wade Lay’s waiver of his Sixtand Fourteenth Amendment right to
counsel was inadequate to support the conclusion that Wade Lay
voluntarily and intelligently elected to forego representation by
counsel during the penalty phase of his trial.

Part B: Claims arising from penalty phase errors

Proposition IV:

The Eighth and Fourteenth Amdments require the jury to afford
each defendant separate and independent consideration during the
penalty phase.



Proposition V: The victim impact testony violated Wade Lay’s Eighth and
Fourteenth Amendment rights.

Proposition VI: Failure to instruct the juttyat it must find aggravating circumstances
outweigh mitigating factors beyond-@asonable doubt violates the
Supreme Court’s holding in Ring v. Arizana

Proposition VII: The trial court failed to irrsict the jury in accordance with OUJI
CR2d 4-77 that in regard to theaggravating circumstances proved
by circumstantial evidence “all ofétfacts and circumstances, taken
together, must be inconsistent with any reasonable theory or
conclusion other than the istence of the aggravating
circumstance|s].”

Proposition VIII: Oklahoma’s *“continuing threat” aggravating circumstaace
unconstitutional.

Part C: Juror misconduct claims

Proposition IX: Internal juror misconduct pleved Wade Lay of his Sixth and
Fourteenth Amendment rights.

Proposition X: External juror misconduct deprived Wade Lay of his Sixth and
Fourteenth Amendment rights.

Proposition XI: The district court’s limiteahquiry of prospective jurors during voir
dire was inadequate to allow Walday to intelligently exercise his
peremptory challenges, and therefeiolated Wade Lay’s Sixth and
Fourteenth Amendment rights.

Part D: Mandatory sentence review

Proposition XII: The sentence of death viuaposed under the influence of passion,
prejudice and/or other arbitrary factors.

Proposition XIII: The evidence does not support the jury’s finding of a statutory
aggravating circumstance.

A. The evidence does not support the jury’s finding that Wade
Lay created a great risk of death to more than one person.

B. The evidence does not support the jury’s finding that Wade
Lay committed murder for the purpose of avoiding arrest or
prosecution.



C. The evidence supports the jury’s factual finding that Wade
Lay is a continuing threat to society, but the aggravating
circumstance itself is unconstitutional.

D. In the event this court invalidates one or more of the
aggravating circumstances, it must remand the case for a new
trial of the penalty phase rahthan re-weigh the remaining
aggravating circumstances against the mitigating factors.

Part E: Cumulative error

Proposition XIV: Wade Lay was deprived of his Fifth, Eighth and Fourteenth

Amendment rights as a result of the accumulated errors presented

herein.

SeeBrief of Appellant in OCCA, Case N®-2005-1081. On January 8, 2007, appellate counsel
filed a motion to supplement opening brief wibpellant’s pro se supplement brief. S#d. # 39-

3. In his pro se supplemental brief, Lay arguedr @i, that he was deprived of his constitutional
right to present his necessity defense. Bee Se Supplemental Brief of Appellant on Direct
Appeal, filed in Case No. D-2005-1081. On February 12, 2008, the OCCA rejected all of Lay’s
claims, including the claims raised in his progg@emental brief, and affirmed his convictions and
sentences. Layl79 P.3d at 625.

Lay filed his first application for post-conviction relief on May 30, 2008. Represented by
Oklahoma Indigent Defense System (OID&mneys Vicki Ruth Adams Werneke and Bobby G.
Lewis, he presented the following three (3) grounds for relief:

Proposition One: Mr. Lay’'s constitutional rights to a fair and reliable capital

proceeding were violated when tas allowed to proceed pro se

while suffering with a severe delosial disorder and while more than

likely incompetent to stand trial.

Proposition Two: The introduction of the victimpact testimony violated Mr. Lay’s
constitutional right to a fair sentencing proceeding.



Proposition Three:  Failure to provide coahsa copy of the preliminary hearing
transcript has deprived Mr. Lay of a complete and thorough post
conviction review.

SeeApplication for Post-Conviction Relief, a No. PCD-2006-1013. In an unpublished opinion,
the OCCA denied all requested relief, including Lay’s request for an evidentiary hearing. See
Opinion Denying Application faPost-Conviction Relief, entered Sept. 26, 2008, in Case No. PCD-
2006-1013.

Lay filed his second application for post-conviction relief on May 4, 2010, after the filing
of the instant habeas corpus case. Represbytatiorneys Patti Palmer Ghezzi, an attorney with
the Federal Public Defender’s Office, and Susdbationi, he raised the following propositions of
error:

Proposition I: Mr. Lay was deprived of higght to confront a critical withess
against him in violation of hiSixth Amendment rights when the
medical examiner who performed the autopsy did not testify, even
though she was an available witness and her report was admitted as

evidence against Mr. Lay.

Proposition II: Previous appellate counsel were ineffective and violated Lay’s Sixth
Amendment rights.

SeeVerified Second Application for Post-Cowtibn Relief, Case No. PCD-2010-407. Lay also
sought an evidentiary hearing on his claims. In an unpublished opinion, the OCCA denied the
subsequent application for post-conviction relief and the request foidangary hearing._See
Opinion Denying Subsequent f'aConviction Application, ented Oct. 13, 2010, in Case No.
PCD-2010-407.

Lay initiated this federal habeas action by filamgapplication to proceed in forma pauperis
(Dkt. # 2), and a request for appointment of celi®kt. # 1). In his petition, Lay identifies the

following fourteen (14) claims for relief:



Claim No. 1:

Claim No. 2:

Claim No. 3:

Claim No. 4:

Claim No. 5:

Claim No. 6:

Claim No. 7:

Mr. Lay is presently incompetent to proceed through federal habeas
corpus proceedings.

Mr. Lay was incompetent tastl trial and incompetent to make trial
decisions without the assistance of counsel throughout all trial
proceedings in violation of his Sixth, Fourteenth, and Eighth
Amendment rights.

The petitioner was deprived of his Sixth Amendment right to the
assistance of counsel and his duecpss right to a fair trial by the
trial judge’s acceptance of his invalid and uninformed purported
waiver of counsel despite anemiarnings to him about handling his
own defense, all in violation of his Eighth Amendment right to a
reliable sentencing hearing.

The trial court’'s egregioesror in appointing standby counsel for
pro-se petitioner in this capital case, but preventing standby counsel
from providing the assistance of counsel envisioned by the United
States Constitution, resulted in andequate waiver of such counsel,

in violation of the Sixth Amendment and prevented Mr. Lay from
receiving a fair trial under the Fourteenth Amendment, resulting in a
death sentence that violates the Eighth Amendment.

The trial court unfairly exposed Petitioner to a fundamentally unfair
trial by allowing a pro se petitioner to be the ultimate authority on
whether his trial would be severed from that of his son’s without
obtaining a knowing, intelligent, anabluntary waiver of his rights
and all in violation of his Sixt, Eighth, and Fourteenth rights under
the United States Constitution.

Mr. Lay was deprived of siiright to confront a critical withess
against him in violation of hiSixth Amendment rights when the
testifying medical examiner did not do the autopsy and merely
parroted the findings, conclusions, and report of the non-testifying
expert who could have been calksla witness, but was not. There
was no rigorous testing of evidence used against Mr. Lay, and his
resulting death sentence was obtained in violation of his Eighth
Amendment rights to a fair and reliable sentencing hearing.

Internal juror misconduct deprived defendant of his Sixth and
Fourteenth Amendment rights andeaffed defendant’s right to a fair
trial.



Claim No. 8: Extrinsic evidence imtduced through juror misconduct violated
Wade Lay'’s constitutional right to a fair trial.

Claim No. 9: The trial court did not adequately voir dire the jurors so as to allow
Wade Lay to exercise his peremptory challenges.

Claim No. 10: Mr. Lay was denied effectiassistance of prior counsel in violation
of the Sixth and Fourteenth Amendments.

Claim No. 11: The introduction of victinmpact testimony violated Mr. Lay’s
Eighth and Fourteenth Amendment rights to a fair sentencing
proceeding.

Claim No. 12: Mr. Lay was deprived ofshconstitutional rightso a reliable jury

verdict as to two aggravating factors.

Claim No. 13: Oklahoma’s continuing threat aggravating circumstance is
unconstitutionally vague and overbroad and permits jurors to make
a factual finding on a probability standard instead of the requisite
beyond a reasonable doubt standard.

Claim No. 14: There is no assurance thifaatual findings essential to the jury’s
authority to impose a penalty of death were made beyond a
reasonable doubt as is required by the Sixth, Eighth, and Fourteenth
Amendments.

(Dkt. # 18). Respondent filed a response (Dkt. # 39). Petitioner filed a reply (Dkt. # 47).

Throughout the pendency of this case, Lay has submitted numerous pro se letters and

documents. On February 28, 2013, Lay’s counsel &lémotion to strike, remove, and delete pro

se documents not in compliance with Federal Rules of Civil Procedure and Local Rules and motion
for order prohibiting electronic filing of any tiure pro se documents not signed by counsel of
record.” (Dkt. ## 126, 127). Lay’'s attorneys argued that the “[pro se] documents present
information which is potentially damaging to [La}yewn best interests and that of others, and

which unwittingly, though not necessarily accurately, describe confidential attorney/client

communications.” (Dkt. # 126 at 3). Counseloshcknowledged a “duty to protect Mr. Lay from



his own actions.”_ld.By Order filed March 22, 2013 (DKt 131), the Court agreed with Lay’s
attorneys and granted the motions.

On September 18, 2015, Lay filed a motion ‘&claim deleted files stricken and removed
from the public record and refile all files elemtically to be in compliance with Fed. R. Civ. P.
5(d)(4) and remove ruling binding Petitioner to sipmaapproval of attorneys of record under Fed.
R. Civ. P. 11" (Dkt. # 168). The Court’s concernghwegard to Lay’s pro se filings, as stated in
the prior Order (Dkt. # 131), hawet changed. Furthermore, the Court finds Fed. R. Civ. P. 11(a)
applies to this proceeding and requires thatyepaper submitted for filing be signed by an attorney
of record. For those reasons, Lay’s most recent motion shall be denied.

GENERAL CONSIDERATIONS

|. Exhaustion
Generally, federal habeas corplisfrss not available to a ate prisoner unless all state
court remedies have been exhausted prithradiling of the petition. 28 U.S.C. § 2254(b)(1)(A);

Harris v. Championl5 F.3d 1538, 1554 (10th Cir. 1994); s¢soWainwright v. Sykes433 U.S.

72, 80-81 (1977) (reviewing history of exhaustioquieement). In every habeas case, the Court
must first consider exhaustion. Harrl$ F.3d at 1554. “States should have the first opportunity

to address and correct alleged violations atesprisoner’s federal rights.” Coleman v. Thompson

501 U.S. 722, 731 (1991) (explaining that the exhansgquirement is “grounded in principles of
comity”). In most cases, a habeas petition containing both exhausted and unexhausted claims is
deemed a mixed petition requiring dismissal. \Véheiis clear, however, &t a procedural bar

would be applied by the state courts if the claiene now presented, the reviewing habeas court can

examine the claim under a procedural barysislinstead of requiring exhaustion. &i.735 n.1.
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Also, the Court may exercise its discretion to d@mynexhausted claim that lacks merit. Fairchild
v. Workman 579 F.3d 1134, 1156 (10th Cir. 2009); 28 U.S.C. § 2254(b)(2).
Il. Procedural Bar

The Supreme Court has considered the etfestate procedural default on federal habeas
review, giving strong deference to the importateiiests served by state procedural rules. &eeg,

Francis v. Hendersod25 U.S. 536 (1976). Habeadief may be denied d state disposed of an

issue on an adequate and indepenst@te procedural ground. Colem&81 U.S. at 750; Medlock

v. Ward 200 F.3d 1314, 1323 (10th Cir. 2000). A staiarts finding of procedural default is

deemed “independent” if it is separate and distinct from federal_law. Ake v. Okla#otnd.S.

68, 75 (1985); Duvall v. Reynold$39 F.3d 768, 796-97 (10th Cir. 1998)the state court finding

is “strictly or regularly followed” and applie“evenhandedly to all similar claims,” it will be

considered “adequate.” Maes v. Thonw& F.3d 979, 986 (10th Cir. 1995) (citation omitted).

To overcome a procedural default, a habeas petitioner must demonstrate either: (1) good
cause for failure to follow the rule of prahee and actual resulting prejudice; or (2) that a
fundamental miscarriage of justia®uld occur if the merits of thdaims were not addressed in the
federal habeas proceeding. Colemadl U.S. at 749-50; Syke433 U.S. at 91. The “cause”
standard requires a petitioner to “show that sobjective factor external to the defense impeded

.. . efforts to comply with the state procedural rules.” Murray v. Cad1érU.S. 478, 488 (1986).

Examples of such external factors include the discovery of new evidence, a change in the law, or

interference by state officials. Idhe petitioner must also shdtactual prejudice’ resulting from

the errors of which he complains.” United States v. Fré8§ U.S. 152, 168 (1982). Alternatively,

the “fundamental miscarriage of justice” exceptrequires a petitioner to demonstrate that he is
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“actually innocent” of the crime of which he was convicted. McCleskey v, 28atU.S. 467, 495

(1991). He must make “a colorable showing ofdatinnocence” to utilize this exception. Beavers
v. Saffle 216 F.3d 918, 923 (10th Cir. 2000)isltntended for those rare situations “where the State
has convicted the wrong person of the crime. . r wlere] it is evident that the law has made a
mistake.” Klein v. Neal45 F.3d 1395, 1400 (10th Cir. 1995).
lll. Standard of Review - AEDPA

The Antiterrorism and Effective Death Penaiist of 1996 (AEDPA) rquires that a habeas
court apply a “highly deferential standard” under 28 U.S.C. § 2254, one that “demands that

state-court decisions be given the benefit of the doubt.” Cullen v. PinhéB8dd.S. 170, ---, 131

S. Ct. 1388, 1398 (2011) (internal gatddn marks omitted). When a state court has adjudicated a
claim on the merits, a federal court cannamgrrelief on that claim under § 2254 unless the
state-court decision was “contrary to, or invole@dinreasonable application of, clearly established
Federal law, as determined by the Supreme tCaiuthe United States,0r “was based on an
unreasonable determination of the facts in lightthe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(1), (2). Bwgpreme Court has emphasized that “review under
§ 2254(d)(1) focuses on what a state court kiaen did”; thus, “[s]tate-court decisions are
measured against [Supreme Court] precedents the dime the state court renders its decision.”
Pinholster131 S. Ct. at 1399 (internal quotation markstad). “[T]he phrase ‘clearly established
Federal law, as determined by the Supreme Couhieobnited States’ . . . refers to the holdings,

as opposed to the dicta, of th[e] Cosintfecisions . . . ."Williams v. Taylor 529 U.S. 362, 412

(2000). Federal courts may not “extract clearly established law from the general legal principles

developed in factually distinct contexts,” House v. Has&Y F.3d 1010, 1017 n.5 (10th Cir. 2008),
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and Supreme Court holdings “must be construed narrowly and consist only of something akin to
on-point holdings,” idat 1015, 1016-17.

A state court decision is “contrary to” the@eme Court’s clearly established precedent if
it “applies a rule that contradicts the governing$atforth in [Supreme Court] cases” or “confronts
a set of facts that are materially indistinguidbafipom a decision of [the Supreme] Court and
nevertheless arrives at a result different from [that] precedent.” WillB2®U.S. at 405-06. It
IS not necessary that the state court cite, or beeaware of, applicable Supreme Court decisions,
“so long as neither the reasoning tioe result of the state-courtasion contradicts them.” _Early
v. Packer537 U.S. 3, 8 (2002) (per curiam). A stetert decision is an “unreasonable application”
of Supreme Court precedent if tihecision “correctly identifies the governing legal rule but applies
it unreasonably to the facts of a particular prisoner’s case.” Willia2®%U.S. at 407-08. A court
assesses “objective[ ] unreasonable[ness],atid09, in light of the specificity of the rule: “[t]he
more general the rule, the more leeway tourave in reaching outcomes in case-by-case

determinations.” _Yarborough v. Alvaradé41 U.S. 652, 664 (2004). “[A]n unreasonable

application of federal law is different from arcorrect application of federal law.” Williams29

U.S. at 410. “[A] federal habeasurt may not issue the writ silggbecause that court concludes

in its independent judgment that the relevanestaurt decision applied clearly established federal
law erroneously or incorrectly.” lét 411. When the state court does not explain its decision, the
applicant must still show that “there was no reasonable basis for the state court to deny relief.”

Harrington v. Richter562 U.S. 86, 98 (2011); ségcox v. Lytle, 196 F.3d 1174, 1177 (10th Cir.

1999) (“we owe deference to the state court’s resuéin if its reasoning is not expressly stated”).

Under AEDPA, “a habeas court must determine what arguments or theories supported or . . . could
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have supported| ] the state court’s decision; thed it must ask whether it is possible fairminded
jurists could disagree that those arguments origggare inconsistent with the holding in a prior

decision of [the Supreme] Court.” Richt&62 U.S. at 102.

Review of substantive rulings under § 2254(H¥{4 limited to the record that was before
the state court that adjudicate@ ttlaim on the merits.”_Pinholste¥31 S. Ct. at 1398; s@&dack

v. Workman 682 F.3d 880, 895 (10th Cir. 2012) (discussing 8 2254 review of state-court merits

decisions after PinholsderFairchild v. Trammell 784 F.3d 702, 711 (10th Cir. 2015). And a
federal court must accept a fact found by the statet unless the defendant rebuts the finding “by
clear and convincing evidence.” 28 U.S.C. § 2254(e)(1). The Supreme Court has emphasized in
the strongest terms the obstacles to relief, orsgthat § 2254(d) “reflects the view that habeas
corpus is a guard against extreme malfunctiotisarstate criminal justice systems, not a substitute

for ordinary error correction through appeal.” Rich&2 U.S. at 102-03 (internal quotation marks
omitted). To obtain relief, “a state prisoner msisbw that the state court’s ruling on the claim
being presented in federal cowas so lacking in justification that there was an error well
understood and comprehended in existing law begaggossibility for fairminded disagreement.”

Id. at 102. Thus, “even a strong case for relief does not mean that the state court’s contrary
conclusion was unreasonable.” &i.88.

Although federal court deference to the statert’s decision is appropriate only on claims
“adjudicated on the merits,” 28 U.S.C. § 2254(dd, pletitioner has the burden of showing that the
claim was not so adjudicated. “When a federal claim has been presented to a state court and the
state court has denied relief, it may be presuthatithe state court adjudicated the claim on the

merits in the absence of any indication or stategeszedural principles to the contrary.” Richter
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562 U.S. at 99; accordbhnson v. Williams133 S. Ct. 1088, 1094 (2013). “Where there is no

indication suggesting that the state court did not rekeeerits of a claim, we have held that a state
court reaches a decision on the merits even wHaitgteither to mention the federal basis for the

claim or cite any state or federal lawsumpport of its conclusion.” Dodd v. Trammé&lb3 F.3d 971,

983 (10th Cir. 2013) (ellipsis andtarnal quotation marks omitted}zederal courts do not defer
under AEDPA when the state court did not determine the issue on its merits. If the claim is not

procedurally barred, this Court then dbas the issue in the first instance. $backer v. Workman

678 F.3d 820, 829-30 (10th Cir. 2012).

CLAIMS FOR RELIEF

I. Lay’s present competence in thisederal habeas corpus proceeding
As the first claim of error, counsel for Lay ardghat Lay is presently incompetent to proceed
through this federal habeas corpus proceeding.D&eé# 18 at 40. This claim has been rendered

moot by the Supreme Courtiecision in Ryan v. Gonzalek33 S. Ct. 696 (2013) (finding that the

incompetence of a state prisoner does not requspesision of the prisoner’s federal habeas corpus
proceeding)._SePkt. # 136. For that reason, no relief is warranted on claim 1.
Il. Lay’s competence at time of trial

As his second claim of error, Lay alleges that he was incompetent to stand trial and
incompetent to make trial decisions without the assistance of counsel throughout all trial
proceedings in violation of his Sixth, Feeenth, and Eighth Amendment rights. Bd. # 18 at
57. Lay argues that, at the time of his trialsbffered from a delusional disorder that “prevented
him from being competent to stand trial or waive his right to counsel, and undermined his mental

capacity to represent himself.”_ldt 58. He claims he suffer®m “delusions” and that “[tlhese
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delusions about the government and Americamhjisiere so intertwined in Mr. Lay’s mind that
he truly thought he was meant — in factleé upon’ by a higher power to enlighten the public
and bring them to the understanding thathad acted out of patriotism.” ld.ay raises both
substantive and procedural due process claimsat &D.

In support of thihabeas claim, idat 57-95, Lay cites to the expert opinions of Jeanne
Russell, Ed.D., dated May 16, 2008 (igx. 22); Xavier F. AmadoPh.D., dated September 3, 2009
(Ex. 24); and Michael J. Hanes, Licensed ProtesdiCounselor and Board Certified Art Therapist,
dated August 31, 2009 (Ex. 253Jong with the original record arlde trial record. Lay also cites
the Declarations of Rob Nigh, dated May 2009 (Ex. 4), and Kevin Adams, dated May 27, 2009
(Ex. 5), attorneys representing Chris Lay at ttia¢ Declaration of Diane Miller, Lay’s cousin,
dated July 24, 2009 (Ex. 6); the Declaratiobbnda Kemp, Lay’s sister, dated August 26, 2009
(Ex. 7); the Declaration of Eleanor Anderson, Lay’s mother, dated August 26, 2009 (Ex. 9); the
Declaration of Doug Lay, Laylsrother, dated May 19, 2009 (Ex. 11); the Affidavit of Tammy Lay
Marano, Lay’s ex-wife, dated August 26, 2009 (Ex. 113 Affidavit of Frank Rhodes, a member
of Eastland Baptist Church, dated August 18, 2@D9 17); the Affidavit of Bill Field, a former
member of Eastland Baptist Church, dated August 26, 2009 (Ex. 18); the Affidavit of Kim Lay,
Lay’s daughter, dated August 26, 2008.(I9); the Affidavit of Troy Dorell, the pastor at Eastland
Baptist Church, dated August 11, 2009 (Ex. 20);Afelavit of John Mardirosian, the assistant
pastor over operations at Eastland Baptist Church, dated August 26, 2009 (Ex. 21); a second

Affidavit of Troy Dorrell, dated August 26, 2009 (Ex. 23); the Affidavit of Bobby Lewis, an OIDS

3 Of the three (3) expert opinions cited byl anly the opinion of Dr. Jeanne Russell (Ex. 22)
has been presented to the OCCA.
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attorney representing Lay on post-convictioriedapril 29, 2008 (Ex. 27); and the Declaration of
Sid Conway, Lay’s court-appointed counsel befealecided to represent himself, dated July 24,
2009 (Ex. 35).

In response, Respondent argues that becaysditlaot challenge his competency at trial
or on direct appeal, the claim raisedliaim two is procedurally barred. Sekt. # 39. Respondent
also argues that, to the extent the claim wasdachted on the merits by the OCCA, Lay is not
entitled to habeas corpus relief under 28 U.§.2254(d) based upon review of the record before
the OCCA.

In reply, Lay argues that the claim is mbcedurally barred because the OCCA “was
provided in post-conviction with the most relevant significant facts to support the salient issue:
‘whether the specific symptoms and/or deficitsrsteng from a mental disease or defect impair the
capacities for competency.” (Dkt. # 47 at 38 (@itiEx. 1, 1 19 (Dr. Amador’s Declaration, dated
10/22/2010))). Lay acknowledges that many exhpitsided in support of his habeas claims have
not been presented to the OCCA, but contendshbaibservations contained in the exhibits could

be discerned from the record before the OCCQA. at 40.

Of the affidavits and declarations provided in support of his habeas claim, Lay presented
only the Affidavit of Bobby Lewis to the OCCid support of his first application for post-
conviction relief._SedApplication for Post ConvictioRelief, filed May 30, 2008, Case No.
PCD-2006-1013, Ex. 6. Lay also presented a¥itdaf Eleanor Anderson and Rhonda Lay
Kemp to the OCCA, sed., Exs. 7 and 8. However the affivits of Eleanor Anderson and
Rhonda Lay Kemp filed as part of this habaetson contain significantly more and different
averments than were presented to the OCCA in Case No. PCD-2006-1013.

The Court disagrees with Lajuch of the information contaed in the exhibits attached

to the habeas corpus petition concerns e@sgions of attorneys and family members
regarding Lay’s conduct both inside and outsfgecourtroom and could not be discerned
from the record before the OCCA. Whileet@ourt recognizes that many of the habeas
exhibits may have been compiled to support kayaim that he is incompetent to proceed
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A. Procedural Backgroundand the OCCA'’s Decision

The record reflects that, for more than a year before being allowed to proceed pro se at trial,
Lay was represented by the Tulsa County Public Defender’s Office. Public Defenders Pete Silva
and Sid Conway represented Lay at the piiemy hearing, held August 3, 2004, and continued
their representation until excused on July 6, 2005, Wwhgmwas allowed to proceed pro se. During
that time, Silva and Conway, both experienced capital defense attorneys, never raised the issue of
Lay’s competence with the trial judge. On dirappeal, Lay was represented by attorney Stephen
Greubel. The issues surrounding Lay’s competentt@ahivere not raised on direct appeal. When
asked, during oral argument at the OCCA, if &dwere any issues concerning Lay’s competence,
Greubel inexplicably responded that those issues were properly raised in an application for post-
conviction relief. Thus, Lay first raised hisnapetence claims in his first application for post-
conviction relief.

The OCCA denied relief on Lay’s post-comn challenge to his competence, finding as
follows:

Lay contends in Proposition | that he is entitled to a new trial because he was

incompetent and should not have been allowedpresent himself at trial. Lay also

asserts that his incompetence was obvious and that the trial court shoutdehave

sponte ordered a competency evaluation betdlewing him to waive his right to an

attorney and proceegro se. Lay further argues that a post-trial/appeal

psychological evaluation reveals that he suffers from a delusional disorder that he

also likely had at the time of trial. Ase@sult of this disorder, Lay not contends that

he failed to present either an effectivéetse or available mitigation evidence at his
trial.

with this habeas corpus action (claim 1), the Supreme Court made clear in Pirthatster
this Court’s review of a clai adjudicated on the merits by the OCCA is limited to the record
before the OCCA when it adjudicated the claim. Pinhgld&t S. Ct. at 1398 (explaining
parameters of 28 U.S.C. § 2254(d)).
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This issue is waived as it should hdeen presented on direct appeal. Lay
attempts to circumvent this procedural bar by claiming that direct appeal counsel was
ineffective for failing to raise it. In support of his claim, he relies on appellate
counsel’s statement during oral argumeat tisuch facts would be best presented
in a post-conviction application.” Appellate counsel’s belief in this regard is
insufficient to overcome this Court’s rules and his obligation to present this argument
on direct appeal.
Moreover, Lay’s application fails to support his contention that he was
incompetent to represent himself at trial. In fact, his supplementary evaluation
indicates his extremely high 1.Q. Lay hasdd to present this court with sufficient
evidence of his incompetence at trial. @sesult, we find both that this claim is
procedurally barred and that appellate celngss not ineffective for failing to raise
an unmeritorious issue on direct appeal. Moreover, we find that Lay has failed to
present sufficient evidence of his incomgrete at trial to justify an evidentiary
hearing on this issue. Accordingly, this proposition and Lay’s request for an
evidentiary hearing are both denied.
(Opinion Denying Application for Post-Conviction Relief, entered Sept. 26, 2008, in Case No. PCD-
2006-1013, at 2-3). Thus, althougle BCCA found that Lay’s cllange to his competence was
procedurally barred, the state appellate courtfalsed that, based on the record before it, Lay had
failed to present sufficient evidence of his incompeseat trial or of his incompetence to represent
himself. In addition, the OCCA found insufficiemtidence to justify an evidentiary hearing on the
issue. Moreover, in adjudicating Lay’s claim thppellate counsel provided ineffective assistance
in failing to raise the competency claim on diragpeal, the OCCA denied relief, finding that the
competence claim lacked merit and, as a requieléate counsel was not ineffective for failing to
raise an “unmeritorious” claim.

The determination of whether or not th€ OA adjudicated the competence claim on the
merits is significant because a federal evidenti@aring is permissible for a particular claim only

if, among other requirements, the claim was not “adjudicated on the merits by a state court.”

Pinholstey 131 S. Ct. at 1400. If theadin was adjudicated on the merits, a state prisoner is limited
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to “the record that was before that statert’ in seeking federal habeas relief. léurthermore,
when a state court’s adjudication is ambiguotes, when a claim is rejected without a clear
indication of whether the disposition was based emtkrits of the claims presented or instead on
procedural grounds, a federal habeas court must presume that the decision was on the merits, but the
presumption may be overcome under certain circumstances. R&ff2d4.S. at 98-100. Because
the OCCA characterized Lay’s competence clagrfunmeritorious” and found that, as a result,
appellate counsel did not provide ineffective aasist in failing to raise the claim on direct appeal,
this Court finds the OCCA adjudicatedy’ss.competency claim on the merits. $tmoks v. State
902 P.2d 1120, 1123 (Okla. Crim. App. 1995) (stating tiatOCCA looks to the merits of the
omitted issue when it determines appellate coufffssiteveness). As aresult, Lay is limited to “the
record that was before the state courtse&eking federal habeas relief. Pinholsi&1 S. Ct. at
1398.

B. Clearly Established Federal Law

It is well established that a criminal defendant has the constitutional right to be competent

to stand trial._Se€ooper v. Oklahom#®17 U.S. 348, 354 (1996); Drope v. Misspdf0 U.S. 162,

172 (1975); Pate v. Robinso883 U.S. 375, 378 (1966); Dusky v. United Sta882 U.S. 402

(1960) (per curiam). In Duskyhe Supreme Court held that the standard to determine competency
is “whether [the defendant] has sufficient preselitgkbo consult with his lawyer with a reasonable
degree of rational understanding — and whethéalse rational as well as factual understanding of
the proceedings against him.” DuskBg2 U.S. at 402. When evidence raises a “bona fide doubt”
as to a defendant’s competence, the trial judge must hold a hearing on the issU83RaAt8. at

385. “Competency claims may be based on timig of both procedural and substantive due
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process.” Allen v. Mullin368 F.3d 1220, 1239 (10th Cir. 2004). procedural competency claim

is based upon a trial court’s alleged failure to hold a competency hearing, or an adequate
competency hearing, while a substantive competency claim is founded on the allegation that an
individual was tried and convicted while, in fact, incompetent.”(ddation omitted).

Lay is not entitled to habeas corpus relief andtaims raised in this ground of error unless
he demonstrates that the OCCAWjudication on the merits wésontrary to, or an unreasonable
application of, federal law as determined by thpr&me Court of the Unitestates,” or “was based
on an unreasonable determination of the factght bf the evidence presented in the state court

proceeding.” 28 U.S.C. 8§ 2254(d). This standard is a “difficult to meet,” PinhdIStelS. Ct. at

1398 (quoting Richteb62 U.S. at 102), and “highly defereh8tandard for evaluating state-court
rulings, which demands that state-court decisions be given the benefit of the doylgtydtohg

Woodford v. Visciottj 537 U.S. 19, 24 (2002) (per curiamitgtion and internal quotation marks

omitted)). The petitioner carries the burden of proof.(tiking Visciotti, 537 U.S. at 25).
Furthermore, as emphasized throughout this Opinion and Order, “review under 8 2254(d)(1) is
limited to the record that was before the state court that adjudicated the claim on the merits.” Id.

C. Procedural Competency

Lay claims that “[t]he trial judge was being unreasonable in allowing Mr. Lay’s capital
murder trial to go forward when the totality okéthircumstances before him should have raised a
‘bona fide doubt’ regarding the Petitioner's competeto stand trial.” (Dkt. # 18 at 60). Lay
asserts that his “statements, demeanor, and letentdenced mental iliness and raised a bona fide
doubt concerning his competency.” Itay cites numerous instances during both stages of trial

when he believes the trial judge should have loe@cerned about his competence. He urges that
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he “was not competent to recognize wvast in his best interest.” ldt 75-76. Lay repeats those
allegations in his reply (Dkt. # 47 at 42-48). yLelies on Dr. Amador’s report, as well as the
declarations of Dr. DiStefano, Rob Nigh, Kevhdlams, and Sid Conway. Significantly, those
records have never been presented to the OG{Aever, this Court is limited to considering the
record before the state court whendteem was adjudicated on the merits. $@gholstey 131 S.
Ct. at 1398 (stating that “review under § 2254(d)(limged to the record that was before the state
court that adjudicated the claim on the meritsAs a result, this Court may not consider Dr.
Amador’s report and the declarations of DiStefano, Rob Nigh, KeviAdams, and Sid Conway
in evaluating Lay’s habeas claims. Id.

The procedural due process right to a cetapcy hearing is grounded on the obligation of
the state to provide adequate procedures to protect accused individuals from being tried while

incompetent. McGregor v. Gibsat8 F.3d 946, 952 (10thiCR001) (citing Pate383 U.S. at 378).

In order for a habeas petitioner to prevail on a procedural competency claim, “the petitioner must
establish that a reasonable judge should have had a bone fide doubt as to his competence at the time
of trial. We view the evidence in the recarfojectively, from the standpoint of a reasonable judge
presiding over petitioner’s case at the time of trial.”aldd54. The petitioner “need not establish

facts sufficient to show he was actually incompetent or to show he was incompetent by a

preponderance of the evidence.” ; IseealsoGilbert v. Mullin, 302 F.3d 1166, 1178 (10th Cir.

2002). The Tenth Circuit has explained that:

In determining whether there was a “bona fide doubt” as to competence, there
are

no fixed or immutable signs which invariably indicate the need for

further inquiry to determine fitrss to proceed; the question is often
a difficult one in which a wide rege of manifestations and subtle
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nuances are implicated. That they are difficult to evaluate is
suggested by the varying opinionaitred psychiatrists can entertain
on the same facts.

Drope 420 U.S. at 180, 95 S. Ct. 896. Te@ilcuit and Supreme Court precedent,
however, has established a number of factors that should be considered in making
this evaluation-factors that were synthesized in McGrdépadence of “irrational
behavior,” “demeanor at trial,” and “any prior medical opinion on competence to
stand trial are all relevant in determining whether further inquiry is required.”
McGregor 248 F.3d at 954 (quoting Dropd20 U.S. at 180, 95 S. Ct. 896).
Evidence of “mental illness and any representations of defense counsel about the
defendant’s incompetence” also may be consideredqudting Walker v. Gibsgn

228 F.3d 1217, 1227 (10th Cir. 20068t. denied, 533 U.S. 933, 121 S. Ct. 2560,

150 L.Ed.2d 725 (2001)). Although “[e]ven one of these factors standing alone may,
in some circumstances, be sufficient” find that a defendant is entitled to a
competency hearing, in the end we egquired to “examine the totality of the
circumstances: all evidence should be cagrgd together, no single factor ‘stand[s]
alone.” 1d.(quoting_ Drope420 U.S. at 180, 95 S. Ct. 896).

Gilbert, 302 F.3d at1178-79. In Gilbetthe petitioner did not present “the same quantum of
evidence that we have found sufficient in otheesas establish that a due-process violation has

occurred.” _Id.at 1180-81 (citing Barnett v. Hargeft74 F.3d 1128, 1135-36 (10th Cir. 1999)

(finding a bona fide doubt where defendant hadstohy of mental illness, counsel expressed its
belief that defendant was presently incompetant] there were prior findings of defendant’s

incompetence during the procergh); United States v. William$13 F.3d 1155, 1157-59 (10th Cir.

1997) (finding a bona fide doubt where there hadn outbursts and hysteria by the defendant in

court); Williamson v. Ward110 F.3d 1508, 1514-17 (10th Cir. 199Mding counsel ineffective

for not raising a competency claim where defentadtbeen diagnosed with and treated for mental

illness);_Sena v. N.M. State Prisdr09 F.3d 652, 653-55 (10th Cir. 1997) (finding grounds for a

competency hearing where, even though an expert had determined defendant to be competent,

defendant had previously been found incompetent by the trial court)).
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Upon review of the record in this case, udihg the pretrial and trial transcripts and the
exhibits presented to the OCGA support of the first application for post-conviction relief, the
Court finds Lay has failed to demonstrate ttet OCCA'’s adjudication was contrary to, or an
unreasonable application of, federal law as determined by the Supreme Court, or resulted in a
decision that was based on an unreasonable detgrom of the facts in light of the evidence
presented in the state court proceeding. Theddoefore the OCCA included the report of Jeanne
Russell, Ed.D., the Affidavit of Bobby Lewis)@the Affidavits of Eleanor Anderson and Rhonda
Kemp. Mr. Lewis, an attorney assigned to Lgydst-conviction appeal states that, after reviewing
records concerning Lay’s social history, Lay “nii@ywe been more mentally unstable than was clear
from the trial transcripts.” _Se&pplication for Post ConvictioRelief, filed May 30, 2008, Case No.
PCD-2006-1013, Ex. 6 at 1 3. In her repddted May 16, 2008, Dr. Russell states that the
purpose of her report was to assist Petitiormo&-conviction counsel “in understanding Mr. Lay’s
mental health issues and their impact (if amy)his past and current functioning,” and to assess
Lay’s “potential risk for violence while incarcerated.” Segg Ex. 3 at 1. Dr. Russell also states
that Lay suffers from Delusional Disorder, that telusional beliefs were present during trial, and
that “these beliefs appeared to interfere with his ability to conduct his own defense or work
rationally with an attorney.” ldat 15, 16.

However, the trial record reflects that Lay Hauffficient present ability” to consult with his
lawyer with a reasonable degree of rational understanding and that he had “a rational as well as
factual understanding of the proceedings against him.” DB&& U.S. at 402. The trial judge
conducted two hearings on Plaintiff’s motion togwed pro se. At the first hearing, the trial judge

asked Lay about his formal education. (M. Tr&5/05 at 15). Lay told the judge he was a high

24



school graduate, i@t 15, when in fact he did not complatgh school. Similarly, Lay told the trial
judge he had no history of mental health treatmengtid6, when in fact he had been treated for
depression in 2003 while in custody at the Arapaho County, Colorado, Detention Facility.
Significantly, however, during the hearings on Lagguest to proceed pro se, Lay’s trial counsel
at that time did not make any representation tarthlgudge that Lay might be incompetent or that
he suffered from any mental infirmity or iliness thaght interfere with his ability to stand trial or
to proceed to trial without the assistance ofircsel. The trial judge asked Mr. Silva directly
whether he could “think of anything that | shoalksk [Wade Lay] or that you want to put on the
record in any way.” (M. Trans. 6/5/05 at 18yIr. Silva responded, “[t]his is a bad idea. Sid
[Conway] and | are more than prepared and willmgontinue to represent Mr. Lay. He is an
intelligent man. He has put a lot of work intoBut | would certainly try to dissuade him from this
route.” 1d.at 19. Mr. Silva did not inform the judgé&any concern for Lay’s competence, nor did
he correct the record with regard to either Isagtlucation level or prior treatment for depression.
Counsels’ failure to raise the issue of competeatdyial, while not dispositive, “is evidence that
the defendant’s competency was not really in doubt and there was no need foheaRate”

Watts v. Singletary87 F.3d 1282, 1288 (11th Cir. 1996) (ngtthat “[b]ecause legal competency

is primarily a function of defendant’s role in assisting counsel in conducting the defense, the
defendant’s attorney is in the best position to determine whether the defendant’s competency is
suspect”).

During the second hearing on Lay’s requesslf-representation, Lay informed the trial
judge that he was “very confident in my abilityt@sent a defense and that | will be able to handle

myself in the courtroom to a certain degregmifessionalism where | won’t be a burden.” (M.
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Trans. 6/17/05 at 5-6). Lay also emphasized thas fthihe most critical moment in my life. Itis

very — my life is at risk,” idat 7, thereby demonstrating hisderstanding of the charges against

him and the range of punishment he faced. The trial judge also read the charges against Lay and the
range of punishment for each charge and Litte trial judge that he understood. dd11. After

the trial judge apprised him of the dangers of self-representatiaat, 1@-14, including that Lay

would lose any claim of ineffective assistance of counsehtid4, Lay told the trial judge he
wanted to represent himself._Id.

Thereatfter, at a discovery hearing held J&l2006, the trial judge appointed Mr. Silva as
standby counsel and again asked Mr. Silva ih&é anything else toltehe judge. (M. Trans.
7/6/05 at 18). Again, Mr. Silva failed to voiceyaconcern regarding Lay’s competence and asked
only that he be apprised if the Court entertained a motion for continuance of the trial. Id.

After the trial commenced, the record refietitat, although Lay repeatedly attempted to
share his extreme political views with the jury avith the trial court and, at times, was given the
opportunity to share some of these beliefs, sgg, Tr. Trans. Vol. V at 873-876; Tr. Trans. Vol.

VI at 998-99, the fact that Lay had these radical ideas alone was not enough for a reasonable trial
judge to have a bona fide doubt as to Lay’s cet@pce. As pointed olly Lay’s expert report
submitted in these proceedings, 8. # 18-1 at 111-13, there were also several instances,
especially in his second phase closing argumehtse Lay boasted of his extraordinary abilities

and gifts from God. SeFr. Trans. Vol. Vil at 1348, 1366. Viexd in hindsight by a mental health
professional, these may be indicators of Lay’s melinaiss. However, viewed at the time of trial,

a reasonable trial judge would not likely register Lay’s remarks as indicative of possible

incompetence. The trial trangus reflect that Lay behaved in an orderly manner in the
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proceedings; he was responsive to inquiries fleenCourt and communicated well, at times very
well; he seemed to understana throceedings and even seemed to understand and follow the
procedural rules. There is no evidence on the record of any pretrial medical opinion suggesting
Petitioner was not competent to stand trial #mete is no evidence that the trial judge was
presented with any evidence that Lay was mentally ill at the time of trial.

Considering the totality of the circumstandéeg, record does not suggest that a reasonable
judge would have had a bona fide doubt as to 4 apmpetency at the time of trial. Therefore,
Lay’s procedural competency claim lacks meritay has not demonstrated that the OCCA’s
adjudication of this claim was “contrary to,am unreasonable application of, clearly established
Federal law, as determined by the Supreme Court,” or was “based on an unreasonable determination
of the facts in light of the evidence presented’direct appeal. 28 U.S.C. § 2254(d). Habeas
corpus relief is denied on Lay’s procedural competence claim as asserted in claim 2.

D. Substantive Competency

Lay argues that he was “in fact, tried and coted while mentally incompetent.” (Dkt. #

18 at 82 (quoting Walker v. Gibspf28 F.3d 1217, 1229 (10th Cir. 2000), abrogated on other

grounds Neill v. Gibson 278 F.3d 1044 (10th Cir. 2001)). This claim of substantive competency

6 Respondent provides the observations of &lR. Basso, Ph.D., Associate Professor of
Psychology at the University of Tulssgmpleted on May 10, 2005, or approximately one
month prior to the first hearing on Lay’s motiorptoceed pro se at trial. (Dkt. # 39-1). Dr.
Basso evaluated Lay and administetieel M.I.N.I. Plus exam,__Idat 8. At the request of
counsel for Respondent, William D. Ruwey®x, Ph.D., reviewed and summarized Dr.
Basso’s psychological evaluation of Lay. $#d. # 39-2. Dr. Basso’s observations, as
summarized by Dr. Ruwe, stand in stark casttta the opinions expressed by Dr. Russell
and Dr. Amador. According to Dr. Ruwe, Dr. Basso observed no symptoms of
schizophrenia, an absence of paranoid ideation, an absence of delusional thinking, and an
absence of symptoms characteristic of a psychotic disordeat 4€7.
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is not subject to procedural bar. Barnett v. Hardetd F.3d 1128, 1133 (10th Cir. 1999). In

support of his claim, Lay cites to “bizarre behaviors behind the scermethant the fact that Mr.
Lay was not competent to statrthl.” (Dkt. # 18 at 82). Lay cites letters written to family
members. He also claims that symptoms sfdisease of “paranoid schizophrenia” were evident
as early as 1984 when he was in his late twentieat Bb, and that his disease went undiagnosed
and untreated for years, idt 87. Lay also complains that “[iJt was clearly unreasonable for the
OCCA ... torely on the single fact that Mr. Liags ‘an extremely high 1.Q.’ to reject the claim.”
(Dkt. # 47 at 46).

“[A] substantive competency claim is foundaathe allegation that an individual was tried
and convicted while, in fact, incompetent.” McGregi48 F.3d at 952. However, the Court has
determined above that Lay’s procedural corapey claim is without merit and that finding

forecloses his substantive challenge. Beted States v. Cornejo-SandoVvah4 F.3d 1225, 1236

(10th Cir. 2009) (citing United States v. Herret81 F.3d 1266, 1272 n.1 (10th Cir. 2007) (“Since

we conclude no bona fide doubt exittat [the defendant] was notmmpetent at trial, he likewise
fails to make a substantive due process claim.”)). “Where a petitioner cannot show a bona fide
doubt as to his competency, ‘he cannot meet thre stangent substantive due process competency

standard.””_1d.(quoting_Walker 228 F.3d at 1230).Therefore, Lay has failed to demonstrate

entitlement to habeas corpus relief on his substantive competency claim.

E. Ineffective assistance of appellate counsel

In its post-conviction analysis, the OCCA sthtthat Lay’s claim that he suffered from
delusions and was incompetent at the time of trial was procedurally barred. However, the OCCA

also determined that appellate counsel did notige ineffective assistance in failing to raise the
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claim because it was “unmeritorious.” As detgrad above, based on the record before the OCCA
at the time of its post-conviction ruling, the urlgimg claim of incompetence at trial was not

supported by the record. Because the omitted dtaiked merit, appellate counsel did not provide

ineffective assistance in failing to raise it. 3&der v. Mullin, 354 F.3d 1288, 1298 (10th Cir.

2004) (per curiam) (citing Cargle v. MulliB17 F.3d 1196, 1202 (10th Cir. 2003)). As discussed

in more detail in Part X below, the OCCA'’s adjcation of Lay’s ineffective assistance of appellate
counsel claim is not contrary to, or an unreasanapplication of federal law as determined by the
Supreme Court. His request for habeas corpus relief is denied on claim 2.
lll. Validity of waiver of right to counsel

In claim 3, Lay alleges that he was deprie¢tiis Sixth Amendment right to the assistance
of counsel and his due process ritgha fair trial by the trialydge’s acceptance of his invalid and
uninformed purported waiver of counsel despiteraic warnings to him about handling his own
defense, all in violation of his Eighth Amendmeght to a reliable sentencing hearing. (Dkt. # 18
at 96). On direct appeal, Lay claimed thatpleaalty phase of his trial was rendered unreliable
when it was held in the absencdexjal counsel. (Principal Brief Appellant on Direct Appeal at
12). Specifically, he claimed that a defendard zapital criminal trial has no constitutional right
to proceed without counsel during the penalty plugeal, that he should have been provided
gualified second chair/standby counsel to adsist during the penalty phase of trial (raised
separately as claim 4 and discussed below), andhéatistrict court’s inquiry into his waiver of
his Sixth and Fourteenth Amendment right to celimas inadequate to support the conclusion that

he voluntarily and intelligently elected to foregpresentation by counsel during the penalty phase
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of his trial. Id. The OCCA rejected the claims raised by Lay, citing Faretta v. Califer2ial.S.

806, 833-34 (1975) (defendant entitled to self-representat trial and may waive right to counsel).

Lay argues that the OCCA unreasonably applied clearly established federal law in ruling that
his waivers of his right to counsel at the guilt and sentencing phases of his capital trial were
knowing, voluntary, and intelligent. @@ # 18 at 106). In support ofisrhabeas corpus claim, Lay
argues that his decision to waive counsel was invalid because he was incompetent and he again
relies, in part, on a report prepared by DrviéaP. Amador, Ph.D., dated September 3, Z0b&.
also complains that, during the hearings on waiver of counsel, the trial judge gave “anemic,
superficial warnings” concerningelpitfalls of self representation and argues that the invalidity of
the waiver is supported by the record reflectirgyfbcus on issues at the Tulsa County Jail. Lay
claims that the OCCA erred whérfound his waiver of counsel included the second stage, that the
OCCA “glossed over” the trial cots lack of a rigorous inquiry, and that the OCCA'’s adjudication
of this claim was an unreasonable applicatiorleérly established federal law because of the
failure to use the heightened standardeview required by the Constitution and Faretiakt. #

18 at 109-10 (citing Furman v. Georg#)8 U.S. 238 (1972)). Counsel for Lay also argues that,

because “the trial court did not tailor anytbe discussion with Mr. Lay on the dangers and
disadvantages of representing himself at thelpephase of a capital cas the OCCA'’s decision
was “unreasonably based on the facts in the record,” and Lay is entitled to habeas relief under 28

U.S.C. § 2254(d)(2)._Icht 114.

! As stated above, Dr. Amador’s report has méeen presented to the OCCA. As a result,
this Court may not consider it in evalung Lay’s claims under § 2254(d)(1). S&eholster
131 S. Ct. at 1398 (stating that “review und@284(d)(1) is limited to the record that was
before the state court that adjudicated the claim on the merits”).
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In response, Respondent argues that Lapbiedemonstrated entitlement to relief under 28
U.S.C. 8§ 2254(d). (Dkt. # 39 at 56Respondent emphasizes that tight to present a defense is

a “personal one,” and that the standard obpfor waiver of counsel is found in Faretteghether

the defendant knowingly and intelligently forgoesleaefits associated with the right to counsel.
Id. at 50. Respondent claims that thial court’s warnings to Lay “were at least as rigorous” as the
warnings approved by the Supreme Court in Farddtaat 51-52. Also, Rgondent cites cases for
the proposition that Faretspplies to the sentencing phase of a capital trialatl85-56.

Lay replies that his incompetency claim anglittadequate warning claim are “intertwined”
and that Respondent ignores the independent Faggtiaement that “only a competent defendant
may knowingly, voluntarily, and intelligently waiveshsixth Amendment right to counsel.” (Dkt.

# 47 at 49 (citing Farettd22 U.S. at 833-34)). Lay claims that his incompetency resulted in an
invalid waiver. Id.at 50.

A. Competence to waive right to counsel

A criminal defendant has the right to represent himself without counsel, provided that he
knowingly and intelligently foregoes the benefits of having counsel assist him. F&P2ttd.S.
at 835. When a defendant exersikés right to self-representatiand waives his right to counsel,
the validity of such a waiver contains two distimquiries: the court mudirst ensure that the
defendant is competent to waive counsel and it thest determine that the waiver is knowing and

voluntary._ Maynard v. Boon@68 F.3d 665, 676 (10th Cir. 2006).

In Indiana v. Edwardsb54 U.S. 164, 174-76 (2008), the Supreme Court found that the

standard for competence to stand trial and thedstrd for competence to represent oneself are

different. “In certain instances an individual may well be able to satisfy Dusleyital competence
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standard, for he will be able to vkowith counsel at trial, yet at the same time he may be unable to
carry out the basic tasks needed to presentimnsdefense without the help of counsel.” dt175-
76. However, it did not define vahthe standard for competence to represent oneself is noting that
“[m]ental illness itself is not a unitary concept. viries in degree. kan vary ovetime. It
interferes with an individual’s functioning at different times in different ways.”atd.75. The
Court ultimately held that:
[T]he Constitution permits judges to take realistic account of the particular
defendant’s mental capacities by asking whether a defendant who seeks to conduct
his own defense at trial is mentally competent to do so. That is to say, the
Constitution permits States to insist upon representation by counsel for those
competent enough to stand trial under Duslkwho still suffer from severe mental
iliness to the point where they are not competent to conduct trial proceedings by

themselves.

Id. at 178. In United States v. DeShaz#4 F.3d 1281 (10th Cir. 2009he Tenth Circuit applied

the Supreme Court’s holding in Edwasfollows:

To the extent that Mr. DeShazer suggésés the district court was duty-bound to
deny him the right, we do not read Edwaadsannouncing such a new rule. By its
terms, the Edward€ourt held only that “the Cotition permits Sdtes to insist
upon representation by counsel for those cetent enough to stand trial . . . butwho
still suffer from severe mental illnessttee point where they are not competent to
conduct trial proceedings by themselves.” Edwaté8 S. Ct. at 2388. Thus, while
the district court was not compelledftod Mr. DeShazer competent to waive his
right to counsel simply because the cdwatl found him competent to stand trial, it
does not follow that the district court svabsolutely prohibited from doing so. To
the contrary, Edwardsgself reaffirmed that a court may constitutionally permit a
defendant to represent himself so lonp@ss competent to stand trial. &t.2385.
We are aware of no case that reads Edwdiftlsrently. Accordingly, the district
court did not err, let alone plainly em,finding Mr. DeShazer competent to waive
his right to counsel and repesg himself at trial._Segnited States v. Taylpb14
F.3d 1092, 1100 (10th Cir. 2008) (explaining teabr is plain when it is contrary
to well-settled law).

United States v. DeShazé&b4 F.3d 1281, 1290 (10th Cir. 2009).
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On direct appeal, the OCCA determined that Lay’s waiver of counsel “was valid for the
entire trial, including the sentencing phase.” | B§O P.3d at 620. As disssed above, Lay is not
entitled to habeas corpus relief on his claim that/ae tried while incompetent. Lay was assisted
by counsel at the hearings on his request to waive counsel. Counsel did not raise the question of
competency to the trial courdy offer any objection because lody’s mental state. The record
before the OCCA does not reflecathat the time of trial, Lay suffered “from severe mental illness
to the point where [he was] not competent to conduct trial proceedings by [himself].” Edvdrds
U.S. at 178. Lay has not demonstrated that the OCCA'’s adjudication of this claim was “contrary
to, or an unreasonable application of, clearly established Federal law, as determined by the Supreme
Court,” or was “based on an unreasonable detextioim of the facts idight of the evidence
presented” on direct appeal. 28 U.S.C. 8§ 2254(dy. s not entitled to habeas corpus relief on his
challenge to his competence to waive counsel.

B. Adequacy of inquiry into waiver of right to counsel

On direct appeal, Lay challenged the adequddiie trial judge’s inquiry into the waiver
of his right to counsel. The OCCA rejected the claim, finding as follows:

Lay does not challenge the validity of tiaiver for the guilt/innocence phase of his

trial. In fact, Lay commends the district court for doing an “admirable job” in

securing Lay’s waiver that stage. “All thatrequired for an effective election for

self-representation is that the defendant have full knowledge or adequate warning

concerning this right and a clear intentetcercise it.” This iso the record will

establish “that ‘he knows what he is doggd his choice is made with eyes wide

open.”

Here, Lay’s waiver of counsel was valid for the entire trial, including the
sentencing phase. He was informed of his right to counsel and the dangers of
self-representation. He was also inforntfeat he would not have a second chair or
standby counsel in the cowtrm. He was strongly disaraged from representing

himself. Although Lay was made well awasf the advantages and disadvantages
of self-representation, he knowingly and voluntarily chose to represent himself.
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Lay, 179 P.3d at 620.

Under the facts of this cashe Court cannot find that Petitioner is entitled to relief under
28 U.S.C. § 2254(d). Whether a waiver was kmgyintelligent, and voluntary “depends in each
case upon the particular facts and circumstasgasunding that case, including the background,

experience, and conduct of the accused.” Edwards v. Ariz&iaJ.S. 477, 482 (1981) (internal

guotations omitted). A defendant “should be madeare of the dangers and disadvantages of
self-representation, so that the record will dsghlihat ‘he knows what he doing and his choice

is made with eyes open.” Farett®?2 U.S. at 835 (quoting Adams v. United States ex rel. MgCann

317 U.S. 269, 279 (1942)); selsoJohnson v. ZerbsB04 U.S. 458, 468 (1938) (stating that waiver

of counsel must be “competently and intedligly” made). The Supreme Court has provided
guidelines for courts to consider when accepting a waiver of counsel:

To be valid such waiver must be made with an apprehension of the nature of the
charges, the statutory offenses included within them, the range of allowable
punishments thereunder, possible defenses to the charges and circumstances in
mitigation thereof, and all other facts essa to a broad understanding of the whole
matter.

Von Moltke v. Gillies 332 U.S. 708, 724 (1948). “The record must show, or there must be an

allegation and evidence which show, that an accused was offered counsel but intelligently and

understandingly rejected the offer.”_Carnley v. Coch&&a® U.S. 506, 516 (1962). Whether the

waiver is knowing and voluntatyinges on the defendant’s understanding of the significance and
consequences of his decision, as well as whether the decision was coerced. M&MmBrad at
677. Thus, the Tenth Circuit has sthdt “[i]t is ‘ideal’ when the trial judge conducts a ‘thorough
and comprehensive formal inquiry’ including topicsisas the nature of the charges, the range of

punishment, possible defenses, and a disclosuisksfinvolved in representing oneself pro se.”
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United States v. TurneP87 F.3d 980, 983 (10th Cir. 2002) (quoting United States v. \\QHig

F.2d 1384, 1388 (10th Cir. 1991)). However, “[n]egse litany is prescribed.” United States v.

Padilla 819 F.2d 952, 959 (10th Cir. 1987). Additiogal defendant’s technical legal knowledge

is not relevant to an assessment of his knowwxegcise of the right to waive counsel. Faretl?

U.S. at 836. Nevertheless, failure to conduct this inquiry does not necessarily indicate a
constitutional violation if the surrounding factadacircumstances indicate that the defendant
“understood his right to counsel and the difficulties of pro se representation.”,\®@lieF.2d at

1389. Even if a defendant “conduct[s] his own dedemtimately to his own detriment, his choice
must be honored out of that respect for the individual which is the lifeblood of the law.” F&28tta

U.S. at 834 (internal quotation omitted).

“In this context, knowing and intelligent meaordy that he was reasonably informed by the
court of the hazards of self-representation and had sufficient understanding of those hazards. The
trial court’s obligation is to impart enough information to the defendant so that the defendant can
make a fully informed choice.” Turne287 F.3d at 984 (determining thlaé district court provided
defendant enough information for knowing and inteltigwaiver where “[tlhe court informed Mr.
Turner that he had a right to competent counsepcesent him, advised Mr. Turner of the charges
against him, and explained to Mr. Turner thaivoelld be required to follow court rules without any
assistance from the judge.”). In determining whether a defendant knowingly and intelligently
waived his right to counsel, “we must considlee total circumstances of the individual case
including background, experience and the conduct of the accused person.; Badia2d at 958

(quotation omitted).
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After receiving Lay’s request to waive his rightcounsel, the trial judge conducted two (2)
ex parte hearings with Lay and his appointédraeys, Public Defenders Pete Silva and Sid
Conway? At those hearings, the trial judge attenadte“dissuade” Lay from representing himself,
M. Trans. 6/2/05 at 2; advised Lay that hewd be “bound by the rules,” and that he would be
hampered in marshaling evidence from jail at; asked Lay about his education level and history
of treatment for mental illness, idt 15, 16; advised Lay that his attorneys would be able to
undertake the “difficult task” of conducting a capital trialat?1-22; that a “second chair” attorney
would not be appointed but that.ay changed his mind during ttjdhe Public Defender’s Office
would be reappointed and brought back to thetoooim to represent Lay, M. Trans. 6/17/05 at 3;
advised Lay that he, the trial judge, could not “referee” incidents at the jail 3dread the charges
and the applicable punishmefdsed by Lay if convicted, icht 11; advised Lay of the dangers of
self-representation, iét 12, and that by choosing self-regmstion, Lay would lose any claim of
ineffective assistance of counsel, &.14. Lay repeatedly told the trial judge that he was “very
confident in representing myself,” that he “adbw@ccomplish the task,” comply with the court’s
rules, and “not be a burden,” Nlrans. 6/2/05 at 7, M. Trans16/05 at 3, 5-6. Lay also told the
trial judge that he would be more comfortablsté&ndby counsel were present in the courtroom, M.
Trans. 6/2/05 at 17, but that he understood aspeed the judge’s decision not to appoint a
“second chair [attorney],” M. Trans. 6/17/05 at 3; that he understood this to be “the most critical

moment in my life . . . my life is at risk,” i@t 7; and that he undéossd the charges and the range

8 Significantly, and as noted previously, Lay’s court-appointed attorneys, who had represented
Lay for more than a year, never raised amyoern with regard to Lay’s competence during
the two hearings. When the trial judge asked3ilva if he had anything for the record, Mr.
Silva stated only that “[t]his is a bad ideayid assured the judge that he and Ms. Conway
“are more than prepared.” (M. Trans. 6/2/05 at 19).
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of punishment he faced, idt 11. Lay also stated that he imded to be prepared for trial, but that
incidents at the jail, including the disappearance of legal books and papers and lack of telephone
access, were making it difficult. M. Trans. 6/2813.2. At the end of thsecond hearing, Lay told
the trial judge that he wanted to represent himself. M. Trans. 6/17/05 at 13-14.

Although Lay now describes the trial judge’smiags concerning the pitfalls of self-
representation as “superficial,” (Dkt. # 18 at 96 amphasizes that the trial judge never discussed
the importance of mitigation evidence during the second stage of a capital taall id-13, the
Court nonetheless finds the trial court’s inquirio Lay’s decision to waive counsel and proceed
pro se was adequate under Faretiae Court further finds thalthough Lay focused on conditions
and experiences at the jail during the hearings, his concerns, in large part, related to conditions
affecting his ability to prepare for trial. The record reflects that Lay’s decisions to waive his right
to counsel and exercise his right to self-esgntation were knowingly, intelligently and voluntarily
made. Lay has not demonstratkdt the OCCA'’s adjudication of this claim was “contrary to, or
an unreasonable application of, clearly established Federal law, as determined by the Supreme
Court,” or was “based on an unreasonable detextioim of the facts in light of the evidence
presented” on direct appeal. 28 U.S.C. § 2254kdy. that reason, his request for habeas corpus
relief is denied.

C. Right to proceed without counsel during penalty phase of a capital trial

On direct appeal, the OCCA rejected Lay’smldinat a defendant in a capital criminal trial
has no constitutional right to proceed without counsel during the penalty phase of trial.

Lay initially claims that he had no rigta self-representation in the penalty
phase of a capital trial and that it was error for the trial court to allow him to

represent himself in the penalty phase. Specifically, he argues that the increased
scrutiny demanded by the Eighth Amendnmienthe U.S. Constitution in a capital
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trial overrides a defendant’s right to self-representation. Notwithstanding Lay’s
assertions, the right of self-representation is not limited based upon the type of trial,
and the law allows a competent defendawaive any right to counsel during any
phase of a capital trial. We agree with the Seventh Circuit’'s assessment [in Silagy
v. Peters905 F.3d 986, 1007 (7th Cir. 1990)]:

The [United States Supreme] Court_in Farelith not impose any
restrictions upon a defendant’s rigbtrefuse assistance of counsel
except to state that the right must by “knowingly and intelligently”
waived. Moreover, we can think of no principled reason to deny a
death-eligible defendant his Faretight to proceed without the
assistance of counsel. If anindividual in a capital sentencing hearing
wishes to proceepro se, Farettagrants him the right to do so.

Lay does not challenge the constitutionalitypod se representation at the
guilt/innocence stage of his trial which is as important — if not more so — than the
penalty stage. If a defendant is acquitted or convicted of a lesser crime, the death
penalty is not longer a sentencing option. Regardless we hold that a criminal
defendant may represent himself ajpdlses of a capital trial: guilt/innocence and
sentencing.

Lay, 179 P.3d at 619 (footnotes omitted).

This Court agrees with the OCCA and finds Lay’s argument has no basis in law. First,
neither_Farettanor any subsequent ruling by the UditStates Supreme Court limits the Sixth
Amendment right to self-representation to non-capital cases. Furthermore, the United States
Supreme Court has never held that the riglseiérepresentation does not extend to the penalty

phase of a capital trial. As remt by the OCCA, the Seventh CiitcGourt of Appeals has held that

the right to self-representation appliesapital sentencing proceedings. Silagy v. Pe885s F.2d

986, 1007-08 (7th Cir. 1990) (statin@tH][i]f an individual in a capital sentencing hearing wishes
to proceed pro se, Faregjeants him the right to do so”And, in another case cited by the OCCA,

United States v. Davji285 F.3d 378 (5th Cir. 2002), the Fifffircuit Court of Appeals ruled that

the federal district court’s decision to appomieépendent counsel for a pro se defendant at the

penalty phase of a capital murder case for thpqee of presenting mitigating evidence of the kind
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that the defendant had specifically declinegresent violated the defendant’s Sixth Amendment
right to self-representation._“Faretaches us that the right to self-representation is a personal
right. It cannot be impinged upon merely because society, or a judge, may have a difference of
opinion with the accused as to what type of evideihaay, should be presented in a penalty trial.”
Davis, 285 F.3d at 384. Lay fails to demonstrate thatOCCA'’s adjudication of this claim was
contrary to, or an unreasonable application of,f@daw as determined by the Supreme Court. 28
U.S.C. § 2254(d). For that reason, his request for habeas corpus relief is denied.
IV. Trial court erred in preventing standby counsel from providing assistance during trial

In claim 4, Lay alleges that the trial coumtesl in preventing standby counsel from providing
assistance and that the error resulted in aremaate waiver of counsel, thereby preventing Lay
from receiving a fair trial under the FourteeAtmendment and resulting in a death sentence that
violates the Eighth Amendment. (Dkt. # 18 at 116n direct appeal, Lay argued that the Sixth,
Eighth, and Fourteenth Amendments require thaddgfandant who represents himself in a capital
criminal trial be provided with a qualified sew chair/standby counsel to assist him with the
penalty phase of the trial; alternatively, Lay argued that the district court abused its discretion in
failing to afford second chair/standby counsel wiAéade Lay requested such assistance during the
hearings on his request for self-representationn¢ial Brief of Appellanbn Direct Appeal at 13-
20). The OCCA denied relief on these claims, finding as follows:

Lay next argues a defendant who repras himself in the penalty phase of

a capital trial must be granted the assistance of qualified standby counsel. Lay again

premises his point on the claim that the penalty phase of a capital trial requires

additional protection based upon the Eighthelaiment. We have previously urged

trial courts to appoint standby counseattvise the defendant and maintain orderly

proceedings when a defendant desires to represent herself/himself. Although trial
courts should appoint standby counsel in any case where a defendant desires self-
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representation, at the time of Lay’s trialkés not required in any case, including the
sentencing phase of a capital trial.

Given that appointment of standby counsel was not required at the time of
Lay’s trial, we find that the district coudid not abuse its discretion when it denied
his request for a second chair or standby counsel at trial. Additionally, when Lay
waived his right to representation, he kriiewvould not have standby counsel in the
courtroom to assist him at the hearingsriad, as the trial court informed Lay that
standby counsel would be available if needed but not in the courtroom. The trial
court further advised Lay that if he deald®ot to represent himself, counsel would
be appointed for him. Armed with this knowledge, Lay made his choice.

Even though it was not then, and is not now required by either the state or
federal Constitution, given the magnitude of a capital trial and its consequences, we
are of the opinion that the trial court should have required standby counsel to be
present at trial to assist Lay with his self-representation at all phases of the trial. In
the future, we require that the trial coappoint standby counsel in all capital cases
where an indigent defendant is representiimself/herself. Moreover, such standby
counsel shall be present at all court proceedings to assist the defendant in self-
representation but allow the defendant to maintain control of the case.

Lay, 179 P.3d at 620 (footnotes omitted).

Without citation to the record, Lay allegeshis habeas petition that, while the trial judge
accepted his “waiver” of counsel for the guilt stegey requested the assistance of counsel in the
punishment stage, and the trial judge appointeddnmer counsel as “standby” counsel. (Dkt. #
18 at 115). Lay claims that, even though he toddttial judge that he would be “uncomfortable”
with his standby counsel “standing by in anothelding” (M. Trans. 6/2/05 at 17), the trial judge
nonetheless did not allow “standby” counsel to be present in the courtroom and required them to
remain on call across the street from the courtho(iBkt. # 18 at 115). Lay also alleges that the
trial judge erred when he told Lay to ask lemChris Lay’s attorney, Rob Nigh, if he had any
guestions during trial._Iat 121, 124. Lay claims that th@atjudge “completely missed the boat”
by appointing standby counsel and then refusinglltww them to assist Lay, an error of law of

“constitutional magnitude.”_ldat 122-23. He also claims thad reasonable fact finder could
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determine that he “knowingly and voluntarily waivieid right to the assistance of counsel in the
sentencing phase of his trial . . ...” &.123. For those reasons, lasserts that the trial judge’s
failure to allow “Mr. Lay the beefit of [standby counsel in the courtroom] denies him a fair trial”
as guaranteed under the Sixth, Eighth, and Fourteenth Amendmeait$ 1id, and that the OCCA'’s
decision was “based on an unreasonable determirgdtiba facts in light ofhe evidence presented
in the State court proceedings,” a&.123.

Inresponse, Respondent argues that “[t]iseme clearly established federal law demanding
appointment of standby counsel for capital ddints.” (Dkt. # 39 at 57). Respondent also
maintains that after the trial judge told Laatlstandby counsel would not be present in the
courtroom, Lay “acquiesced in the decision and nevertheless chose to proceed proates8.1d.
In reply, Lay rebuts Respondent’s arguments, clairthag“[t]here are clearly established general
principles of Constitutional law that standby counsel is permitted to assist a pro-se defendant in

meaningful ways.” (Dkt. # 43t 59-60 (citing McKaskle v. Wiggind65 U.S. 168, 170-74 (1984))).

A. Failure to appoint qualified standby counsel to assist with trial

Neither Farettmor McKaskle 465 U.S. at 184 (recognizingatrwhere standby counsel has

been appointed over a defendant’s objection, ssiee participation by standby counsel or the
appearance that the defendant is not reptiegeimimself may violate the defendant’s Sixth
Amendment right to self-representation), regdithe appointment of standby counsel. $eag,

Moody v. Thomas— F. Supp. 3d — , 2015 WL 1004683, *35 (N.D. Ala. 2015). There is no

federal constitutional right to appointment afrstiby counsel where a defendant has knowingly and
voluntarily waived his right to counsel and elected to exercise his right to self-representation.

Furthermore, in Oklahoma at the time of Lay’s trial, the appointment of “standby counsel” was a
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“discretionary matter for the trial court to decide.” Parker v. S&i6 P.2d 1298, 1302 (Okla.

Crim. App. 1976); sealsoUnited States v. GigaX05 F.2d 507, 517 (10th Cir. 1979), overruled

on other grounds bynited States v. Lang364 F.3d 1210 (10th Cir. 2004). The OCCA has

recognized that “there is no constitutional right to hybrid representation partially pro se and partially
by counsel.”_Parkeb56 P.2d at 1302 (citing Stiner v. St&89 P.2d 750, 759 (Okla. Crim. App.
1975)).

Lay has failed to demonstrate that OCCA’witjation of his challenge to the trial judge’s
failure to allow standby counsel to be presetii@courtroom was “contrary to, or an unreasonable
application of, clearly established federal law as determined by the Supreme Court,” 28 U.S.C. §
2254(d)(1), or “based on an unreasonable detatioim of the facts in light of the evidence
presented in the State court proceeding,” 28 U.S.C. § 2254(d)(2). The record reflects that during
the first hearing on Plaintiff’'s motion for self-regggentation, the trial court told Lay that “it's my
belief that stand-by counsel, they’re standing bgram another building,” and that “it's not as
though if you represent yourself, you have a lavilgere to answer every question that you have
and to help you through these tough spots because there’s no distinction between the two of
them. So you would be on your own(K. Trans. 6/2/05 at 4-5). Waold the trial judge that his
“impression of stand-by counsel . . . was that tiveyild be here in the courtroom with me. |
thought that’s what — the way that process wdrkeit if that’s not state law, then =" kt.11. The
trial judge interjected:

[A]t least from my recollection, starioly counsel, it's not second chair . . . what

you're describing to me is what we wdutall second chair. You would be lead

chair and one of these people would besdahair. Well, that's not representing

yourself. That's having an attorney, but having them be there to give you legal

advice and have you kind of rtlee show. And at least my impression is is [sic] that
that’s not what stand-by counsel is.
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Id. at 12.

At the second hearing, held more than two (@¢ks later, the trial judge told Lay that, after
conducting more research on the issue, “stand-by counsel to me is just that, is that if it becomes
necessary . . . to appoint counsel, then | woedghpoint the Public Defender’s Office and have them
back in here, but that your request to repregamtself means that you are representing yourself and
that | will not be appointing a second chair y@mu to give you legal advice as this matter goes
along.” (M. Trans. 6/17/05 at 3). The trial judgecedtated that standby counsel would be available
to take the case over if necessary, and that LdyHearight to withdraw his waiver of counsel at
any time in the proceedings and to hawertsel appointed to represent him.atl3-14. As he had
done previously, Lay informed the trial judge thattanted to represent himself, and he proceeded
to trial without the assistance of counsel. ddl4.

After Lay was allowed to proceed pro se andmio commencement of trial, the trial judge
repeatedly admonished Lay that he neddddcus on preparing his defense, Bedrans. 8/1/05
at 9-13, M. Trans. 8/1@b at 15-21, M. Trans. 8/23/05 at 19, and reminded him that the death
penalty was on the table, skle Trans. 8/12/05 at 22, M. Tran8/23/05 at 19. Although the trial
judge explained that Lay could withdraw his waieércounsel “if he change[d his] mind in the
course of the trial,” sell. Trans. 6/17/05 at 134, and advised Lay that, if Lay failed to advance
his case through pretrial preparation, he woeigbpoint the Public Defender’s office, $&€Trans.
7/8/05 at 44, the record reflects that Lay nevetiragxpressed a need or desire to have standby
counsel present in the courtroom or to withdraw his waiver of counsel.

Lay has not established that the OCCA'’s adjudication of this claim was contrary to, or an

unreasonable application of, clearly established federal law as determined by the Supreme Court.
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28 U.S.C. § 2254(d)(1). Nor has Lay demonstrated that the OCCA'’s decision was based on an
unreasonable determination of the facts in lighthe evidence presemten the State court
proceeding. 28 U.S.C. § 2254(d)(2). He is not entitled to habeas corpus relief on this claim.

B. Fourteenth Amendment protection

Lay also claims that the OCCA's refusal fuply to Lay its ruling thatin the future, trial
judges must appoint standby counsel to be presdhe courtroom for pro se litigants in capital
cases, violated his due process rights undeFtheteenth Amendment. (Dkt. # 18 at 124-25).
While this claim was not presented to the OC&34art of Lay’s post-conviction proceedings and,
as a result, is unexhausted and procedurally barred, the Court nonetheless denies relief under 28
U.S.C. § 2254(b)(2).

In support of this claim, Lay cites Hicks v. Oklahgmd7 U.S. 343, 346 (1980). In Hicks

the Supreme Court held that Oklahoma violated process guarantees by depriving the defendant
of an undisputed state statwtaight to have his punishmedetermined by a jury. IdThe Court
explained that,

Where . . . a State has provided for the imposition of criminal punishment in the
discretion of the trial jury, it is not corretct say that the defendant’s interest in the
exercise of that discretion is merely attenof state procedural law. The defendant

in such a case has a substantial and legigrexpectation that he will be deprived

of his liberty only to the extent determinleglthe jury in the exercise of its statutory
discretion, cfGreenholtz v. Nebraska Penal Inmate®? U.S. 1, 99 S. Ct. 2100, 60

L. Ed. 2d 668 (1979), and that liberty interssine that the Fourteenth Amendment
preserves against arbitrary derivation by the State.

The Court finds that Lay reads Hickso broadly. In Lay’'s case, the OCCA explicitly
recognized and emphasized that appointmenaafity counsel in a capital case “was not then, and

is not now required by either the state or federal Constitution,” and then determined that, although
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there had been no abuse of discretion in Lay’s ¢gsesn the magnitude of a capital trial and its
consequences,” the appointment of standby counsel to be present at all court proceedings in capital
cases would be required in the future. LAy9 P.3d at 620. Thus,e®CCA’s ruling was not
premised on the trial court’s violation of a statytor constitutional righand its failure to apply
its ruling to Lay did not violate Lay’s right to due procéskay is not entitled to habeas corpus
relief on this claim.
V. Trial court error in allowing Lay to decide to be tried jointly with his son
As claim 5, Lay alleges that the trial court érne allowing him to decide whether his trial
would be severed from that lois son. (Dkt. # 18 at 126). Lagised this claim as Proposition IV
on direct appeal. The OCCA denied relief, finding as follows:
In Proposition IV, Lay submits that his Constitutional right to a fair and
individualized sentencing hearing was violdbedause the trial court failed to order
sua sponte a sentencing stage severance from his co-defendant, Chris Lay, at trial.
Alternatively, Lay claims that the trial court should have instructed thespary
sponte that evidence introduced on behalf of or against Chris Lay could not be
considered as evidence regarding him. Both arguments fail.
The trial court gave Wade Lay several opportunities to have his trial severed
from that of his son, Chris. However, bdtays repeatedly stated that they did not
want separate trials as they believed that their defense was stronger when united.

This was probably true for Chris at sertieig: as Wade’s appellate counsel details
at length in his brief, part of Chris&cond stage argument was that he was the

The Court notes that even when the OCCA sat@rective action as a result of trial court
error, that action is both authorized under Oklahoma law and constitution@kBe&tat.

tit. 22, 8 1066, sealsoLivingston v. State795 P.2d 1055, 1058 (Okla. Crim. App. 1990).
Because the OCCA has the lawity to exercise its discretion to either modify a jury
sentence on appeal, or not, as a matter oflstateno due process violation occurs when it
exercises that discretion. Powers v. Dinwid@@08 WL 4447059, *8 (W.D. Okla. Sept.
26, 2008) (unpublished opinion cited for its pexrsive value) (citing Carbray v. Champion
905 F.2d 314, 317-318 (Okla. Crim. App. 1990) (citing Clemons v. MissisgipgiU.S.
738, 746 (1990))).
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victim of his father’s beliefs. As posre as the arguments might have been for
Chris, they also likely negatively affected Wade at sentencing.

However, Lay never requested sevemand in fact, repeatedly opposed it.

The trial court told Lay that the trials would be severed if he changed his mind. The

trial court granted Wade Lay’s demand fooiat trial and as a result, he cannot now

complain of error. This argument is denied.
Lay, 179 P.3d at 622 (footnote omitted).

In his habeas petition, Lay argues that thed trourt erred in failing to obtain a knowing,
intelligent, and voluntary waiver of the right to hake trial and/or sentencing phase severed. (Dkt.
# 18 at 126). The record reflects that, on JuBO®5, after Lay was allowed to proceed pro se, the
prosecution filed a motion requesting that Lay and<I¥e tried separately. (O.R. Vol. | at 153-55;
M. Trans. 7/6/05 at 19). The State was concettmeidstatements made by Chris to the police clearly
implicated Lay and that the introduction of Chsistatements may violate the holding in Crawford
v. Washington541 U.S. 36 (2004), and the Confrontatioau@e. (O.R. Vol. | at 153). On July
8, 2005, Lay advised the trial judge that he needed to confer with Mr. Nigh before finalizing his
response to the motion to sever. (M. Trafi8/05 at 50). On July 18, 2005, Lay opposed the
motion to sever, advising the court that,

[T]here is no conflict with my position on Chris Lay’s statements to the Tulsa Police

Department. Our defense is in unison together. There’s no division there. And I

believe that Chris Lay will testify, and furthermore | agree with his statements to the

police department and that it's true and accurate, but with further evidence will show

that we are not guilty.

(M. Trans. 7/18/05 at 4). On July 22, 2005, the Stdteésed the trial judge that it had no legal basis
for a severance. (M. Trans. 7/22/05 at &n July 25, 2005, the State filed a “Response to
Defendant Wade Lay’s Oral Argument,” (O.R. Vbat 172-73) and statéfl]f Defendant Wade

Lay makes &nowingly and intelligent waiver of [his right to a separate trial], the State of Oklahoma
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no longer has a significant legal reason for severance.at iz3. On July 26, 2005, Lay again
insisted that his trial not be severed from thdtisson, (M. Trans. 7/26/@f 9), and the trial judge
stated “we’re going to keep this joined,”,idnd advised Lay that he can change his mind on the
issue of severance (idt 10).

At a pretrial hearing held August 11, 2005, Ghaddressed the court and advised that he
disagreed with his attorney’s plémfile a motion for severancéM. Trans. 8/11/05 at 19). Chris
stated, “I'm not a child. And this is a decisioatkhould be made puredy my own volition.” 1d.

Lay again stressed that he and Chris “wadiliel to have our defense in unison.” &.21. He also
stated that “we believe it strengthens our defense to be tried togetheat’2R1. Thereafter, on
September 6, 2005, Chris’s attorney, Rob Nigh, fedotion for severance. (O.R. Vol. Il at 256-
66). On September 9, 2005, the trial judge hdldaring on the motion for severance. Mr. Nigh
explained why it was critical for the trial to be severed. (M. Trans. 9/9/05 at 5-7). Chris Lay
vehemently objected, arguing that his and Lay’s defense is “strongest if it is in unisoat4.d.
The State also objected, noting that no authority justified severancat 1d. The trial judge
concluded that was “no legal cause for severance,atid®, but agreed to revisit the issue if
confrontation rights became an issuead10. Ultimately, Lay and Chris were tried jointly.

According to counsel for Lay, the problems fléag from the joinder were apparent during
jury selection when counsel for Chris sought jukein® were sympathetic tbe possibility of a son
being improperly influenced by his father andre&vespecially apparent during sentencing phase,
when mitigating evidence for Chris became agatiag evidence for Lay. In his habeas petition,
Lay claims that, as a result of the joint senteg@hase, “Chris Lay’s life was spared, most likely,

at the expense of his father.” (Dkt. # 18 at 138).
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Respondent argues that Lay has not shownthetOCCA'’s adjudication of this claim
resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the state court proceedings, or that was contrary to, or an unreasonable
application of, clearly established Supreme Cauthority. (Dkt. # 39 &3). Respondent further
alleges that, because Lay relies on evidencehtémhever been presented to the OCCA, including
Exhibits 3, 4, 5, 24, and 35 to the petition, this claim for relief is a mixture of exhausted and
unexhausted claims. ldt 65. According to Respondent, any unexhausted claim is procedurally
barred. _Id. Respondent also states that no Supreme Court decision requires severance during the
penalty phase of capital jury trials. IRespondent emphasizes that both defendants insisted that
they be tried jointly and that Chris Lay “vehertigiobjected” when his own attorney filed a motion
to sever. _Ild.aat 67 (citing M. Trans. 7/18/05 at 4,18/05 at 21, 9/9/05 at 4). In addition,
Respondent cites to the trial court’s advice to Layitte wanted a severagcll he had to do was
ask and that even if he insisted on waiving labtrto a severed trial, he could revoke his waiver
later. 1d.(citing M. Trans. 7/18/05 &, 7/22/05 at 8, 7/26/05 at 9-10further, Respondent cites
to the jury instructions requiring the jury “tovgi individualized consideration to Lay’s degree of
participation and focus on Lay’s individual culpability in the killing,” and to give separate
consideration as to each defendant with regatftet@ggravating and mitigating circumstances. Id.
at 68 (citing O.R. Vol. Il at 408, 409-14, 416-17, 419-20).

In reply, Lay claims that his “case is uniquaid that “[t{]he circumstances surrounding the
determination to proceed with a joint trial icjsunusually convoluted.(Dkt. # 47 at 63-64). Lay
emphasizes that “all the players knew ahead @& &ind the state court acknowledged on appeal that

Chris Lay’s defense at the sentencing stageadfwas antagonistic to Mr. Lay.” ldt 65. Lay also
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argues that “[b]y failing to require an instructioatlwould have advised they that the mitigating
evidence presented on béhaf Mr. Christopher Lay was not to be used against Wade Lay, the
court’s decision was objectively unreasonable amiedieMr. Lay the reliable sentencing to which

he is entitled under the Constitution.” &i.68 (citing Enmund v. Florigdd58 U.S. 782, 798 (1982);

Lockett v. Ohig 438 U.S. 586 (1978); Woodson v. North Cargli#28 U.S. 280 (1976)).

Generally, severance is a question of statelaweognizable in federal habeas proceedings.

Fox v. Ward 200 F.3d 1286, 1292 (10th Cir. 2000) (citing Cummings v. Evi1sF.3d 610, 619

(10th Cir.1998)). There is no constitutional rightéwerance without a strong showing of prejudice
caused by the joint trial._Sé&k Severance is not constitutionally required merely because defense
theories conflict or because one defendant is attempting to cast blame on another. Rather, a
petitioner must show “real prejudice.” k. 1293. “Such actual prejudiis shown if the defenses

are truly mutually exclusive, such that the jeguld not believe the core of one defense without
discounting entirely the core of the other.”  [duotation omitted). “Mutually antagonistic

defenses are not prejudicial per se.” (ifuoting Zafiro v. United StateS06 U.S. 534, 538 (1993)).

After careful review of the record in thsase, the Court finds that Lay has failed to
demonstrate that, as to the guilt-innocence stagrgabfhe suffered prejudice as a result of being
tried jointly with his co-defendant, his son GhriAlthough Rob Nigh, Chris’s attorney filed a
motion to sever, Chris vehemently objected to the motion. Both Lay and Chris demanded a joint
trial. Both Lay and Chris testified in his own behalf and asserted thensgedé necessity. Their
testimony was consistent. Neither Lay nor Chris made a statement exculpating himself while

inculpating the other. CBruton v. United States391 U.S. 123, 131 (196&holding that the

admission in evidence of a co-defendant’s conbessiculpating the defendant at a joint trial at
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which the co-defendant does not testify violdtesdefendant’s Sixth Ammelment right to confront
witnesses against him). While Chris’ attorneyght to establish that the evidence against Lay was
stronger and more substantial than the evidenceastgalris, the “defenses” of Lay and Chris were
not mutually antagonistic.

Lay argues that the prejudice he suffered famimg tried jointly with Chris was especially
acute in the penalty phase of his trial where mitigation witnesses for Chris testified that Chris was
controlled by his father and influenced by his father’s teachings. eSgelr. Trans. Vol. VII at
1123, 1143, 1157, 1216, 1219, 1251. As acknowledged by the OCCA in resolving this claim on
direct appeal, the second stage arguments maydeavepositive for Chris, but were likely negative
factors for Lay. _Lay179 P.3d at 622. The Court agrees with the OCCA that the mitigation
evidence presented by Chris Lay, that he attempted to rob the bank at the urging of his father and
because of the ideals and values his father instilled in him, likely became aggravating evidence
against Lay in the eyes of the jury and may have suggested that Lay was a bad father to Chris.
However, Lay accepted the blame for his son’s achodsstated several times at trial that he would
gladly die to spare his son. Thus, Lay’s decigmbe tried jointly with Chris was logical when
viewed as coming from a father who cared grefatiis son and desired to see his son as much as
possible. Furthermore, as mitigation evidence, Lay presented testimony from his daughters, April
and Kim. Both daughters testified tléy had a good relationship with Lay. SeeTrans. Vol.

VIl at 1262, 1265, 1268. April testified thaay had been a loving father.  Skk at 1262.
Moreover, Lay’s jury received the individualized sentencing instructionQseeVol. Il at 408
(Supplemental Instruction No. 8), and Lay doespmit to anything in the record tending to show

that the jury failed to follow this instruction. &ddition, the jury received a set of instructions for
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aggravating circumstances as alleged against Layidse¢ 409, 411, 413, 416 (Supplemental
Instruction Nos. 9, 11, 12, 14), and a separate sastfictions for aggravating circumstances as
alleged against Chris, sgeat 410, 412, 414, 417 (Supplementaldnstion Nos. 10, 11(a), 12(a),

15). Thejury also received an instruction summarizing Lay’s evidence of mitigating circumstances,
seeid. at 420 (Supplemental Instruction No. 18), and a separate instruction summarizing Chris’
evidence of mitigating circumstances, sgket 419 (Supplemental Instruction No. 17).

As emphasized above, Lay and Chris requestadtiiey be tried together, and, in fact,
refused several offers made by the trial judgseteer. In light of the evidence and instructions
discussed above, and despite Lay’s arguments twtiteary, the trial court’s decision to allow Lay
the authority to be tried jointly with his son did mesult in a fundamentally unfair trial. The Court
finds that the OCCA'’s decision is not contrawmydr an unreasonable application of federal law as
determined by the Supreme Court, nor is it an unreasonable determinatefactshn light of the
evidence presented to the OCCA. 28 U.S.C. § 2D54Therefore, Lay is not entitled to habeas
relief on this claim of error.

VI. Violation of Sixth Amendment right of confrontation

As his sixth proposition of error, Lay arguéat his rights under the Confrontation Clause
were violated when the testifying medical exaenjrRonald Distefano, D., did not perform the
autopsy and merely parroted the findings, conolusand report of the non-testifying expert, Vania
O. Revell, D.O., who could have been callecagitness, but was not. (Dkt. # 18 at 155). Lay
complains that, not only was Dr. DiStefano allow@cead Dr. Revell's “testimony” into the record

when Dr. Revell was not an unavailable witness aiad that Lay failed to cross-examine because

he was upset and distracted by o#nents affecting his son. lat 156-57. As a result, “extremely
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prejudicial” testimony that served to tell only paftthe story was admitted with being subjected
to cross-examination in violation of Lay’Sixth Amendment right of confrontation._ Id.
Specifically, Lay alleges that the conclusion contdimeDr. Revell’s report, that the cause of death
was “gunshot wound of head and shotgun wourttietrunk meaning the torso of the body,” left
the jury with the “erroneous impression thia gunshot wound caused by the shot fired by Wade
Lay was a fatal wound when it was not.” &1.158. Lay also claims that he was deprived of a fair
and reliable sentencing proceeding in violation of the Eighth Amendmerdt 162-63.

Lay first raised these claims to the OCCAissecond applicationifpost-conviction relief.
The OCCA summarized the procedural rules applidaatéaims raised in a subsequent application
for post-conviction relief, as follows:

We cannot consider the merits of a swujunt application for post-conviction relief
“unless the application contains sufficispecific facts establishing that the current
claims and issues have ra#en and could not have bganesented previously in a
timely original application or in a premisly considered application filed under this
section, because the factual or legal basis for the claim was unavailable.” A legal
basis is unavailable if it (a) either was poéviously recogniztor could not have
been reasonably formulated from a decisicaro&ppellate court, or (b) is a new rule

of constitutional law given retroactive effdnt an appellate court. A factual basis

is unavailable if it could not be previously ascertained through the exercise of
reasonable diligence.

Other procedural bars exist. We wibit consider a subsequent application
for post-conviction relief “unless it its filedithin sixty (60) days from the date the
previously unavailable legal or factual basis serving as the basis for a new issue is
announced or discovered.” Finally, iorsidering a subsequent application, we
cannot grant relief unless the underlying faiftgroven and weighein light of the
evidence as a whole, would establish ®acland convincing evidence that, but for
the alleged error, no reasonable finddiaot would have convicted the petitioner or
imposed a death sentence.

(Order Denying Subsequent Post-ConvictigphAcation, No. PCD-2010-407, Oct. 13, 2010, at 2-3

(footnotes omitted)). The OCCA went on to findttthe factual basis for the Confrontation Clause
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claim “ha[d] been available since the medeehminer testified at Lay’s trial,” i@t 4, and that the
dates of recent Supreme Court decisions forrthiegasis of Lay’s clais, including Crawford v.

Washington 541 U.S. 36 (2004); Melendez-Diaz v. MassachusBg% U.S. 305 (2009); and

Briscoe v. Virginia130 S. Ct. 1316 (2010), all fell outsitihe statutory 60-day limit, it 3-4. For

those reasons, the OCCA imposed a proceduratibalining to consider the claim on the merits.
Id. at 4.

In response, Respondent asserts that Lay dicarss this claim on direct appeal or in his
application for post-conviction relief and that @laim is unexhausted. (Dkt. # 39 at 70). As a
result, Respondent urges the Court to eitiemm the claim procedurally barred,atl71, or deny
relief on the merits since Lay waived any confetiain error and has not shown prejudice flowing
from the alleged error, icht 78.

In reply, Lay states that he exhausted thagm by raising it in his second application for
post-conviction relief. (Dkt. # 47 at 68). Although the OCCA imposed a procedural bar on the
claim, Lay argues that “[tjhe Oklahoma procedutafault rule being applied here is not being
applied even handedly or indekently of federal law.”_Idat 69. As to the merits of the claim,
Lay argues that “the denial of his right to camir witness Vania O. Revell, who wrote the autopsy
admitted into evidence, resulted in both the cotmwn and the death sentence being unreliable and
in violation of Mr. Lay’s confrontation rights . . . .” ldt 72.

The Court finds that, because Lay raighis claim in his second post-conviction
proceedingghe claim is exhausted. However, the OCiGénd that the factual basis for this claim

had been available since the medical examiner testified at Lay’s trial, and thus, was “time-barred

and procedurally barred and would not be cagr&d on the merits. (Opinion Denying Subsequent
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Post-Conviction Application, entered Oct. 13, 20h0Case No. PCD-2010-407, at 4). The state

appellate court also rejected Lay’s argument that, under Valdez v, &d#e3d 703, 710 (Okla.

Crim. App. 2002) (finding that suspension of statyitand procedural bars “is reserved for issues
which may gravely offend a defendant’s consigioal rights and constitute a miscarriage of
justice”), his confrontation clause claim warrasdsasideration on the merits. The OCCA concluded
that “[n]o such issue [as contemplated in Valdepresented here.” (Opinion Denying Subsequent
Post-Conviction Application, entered Ot8, 2010, in Case No. PCD-2010-407, at 5).

In his reply to Respondent’s response, Lay, relying upon VadéeR.3d at 704-05, 710-11,
and several other OCCA cases, claims that Oklahoma’s procedural bar is inadequate to preclude
federal habeas review because the OCCA biasyccasion, chosen to review the merits of a
defaulted claim to prevent a miscarriage of just(@kt. # 47 at 69-70)The Tenth Circuit rejected

a similar claim in_Spears v. Mullir343 F.3d 1215 (10th Cir. 2003), and found that Oklahoma’s

procedural bar is applied regularly and consigyan the “vast majority of cases.” ldt 1254-55

(quoting_Maes v. Thoma#l6 F.3d 979, 986 (10th Cir. 1995)). Moreover, the Supreme Court

recently recognized that “a state procedurahay count as an adequate and independent ground
for denying a federal habeas petition even if the state court had discretion to reach the merits despite

the default.” _Se&Valker v. Martin 562 U.S. 307, 316 (20119iting Beard v. Kindler558 U.S.

53, 60-61 (2009)). This Court finds that Oklahonpatscedural bar is adequate to preclude federal
habeas review.
Lay also relies upon Valdeto argue that this particular procedural default rule is not

independent of federal law. (Dkt. # 47 at 71). He claims that, because Yatdetrally permits

review of otherwise procedurally barred claimettimpact important rights, the OCCA is required

54



to consider the constitutional underpinnings of a claim before it can apply a procedural bar. (Dkt.
# 18 at 230 n.69). Thus, Lay concludes that tB€@’'s decision was nohdependent of federal
law.

First, as discussed above, in its post-conmictiecision on this issue, the OCCA found Lay’s
claim to be procedurally barred and did not ruldl@merits of the claim. In response to Lay’s
assertion that his claims should be reviewedyamt to the “miscarriage of justice” exception in
Valdez the OCCA simply assumed without decidingtthay’s defaulted claims were meritorious
and found that “failure to consider them on theiteeloes not result inmiscarriage of justice.”
(Opinion Denying Subsequent Post-Conviction Application, entered Oct. 13, 2010, in Case No.
PCD-2010-407, at 5). This statement does not rediegidue consideration of the issue. Second,
the OCCA'’s decision, as a whole, does not retdgt holding that is not Isad on state law. The
OCCA referenced Lay’s litigation history, cited it®pedural rules, and then applied them to Lay’s
claims. The OCCA found that ipgsocedural rules prevented it from reaching the merits of Lay’s
claims, all of which could have been presentedisndirect appeal and original post-conviction
application. _Idat 1-6.

Even if the OCCA'’s above-quoted language emed as an application of its miscarriage
of justice exception, it does not show that federal law was involved in its determination. The Tenth

Circuit’'s decision in Gardner v. Galetkz68 F.3d 862 (10th Cir. 2009), cert. deni@sd U.S. 993

(2010), is instructive. While ultimately resolving the petitioner’s issue on the merits, the Court
noted that a state court’s consideration of exoeptto its procedural bar would not automatically
result in a finding of lack of independence. In particular, the Court stated:

We do not think that a state’s decisionltow exceptions to its procedural bar in the
interest of preventing “fundamental unfass,” which requires an examination of
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the merits, makes the underlying bar any less procedural. If this were so, any

procedural bar with an exception based on avoiding a fundamental miscarriage of

justice would lose its character asmmsependent procedural ground under Michigan

v. Long 463 U.S. 1032, 103 S. Ct. 3469, 77 L.Ed.2d 1201 (1983).

Gardner568 F.3d at 884. Consistent with Gardhiee Court finds that the OCCA'’s consideration
of whether Lay’s defaulted claims would be coes@di “in the interests of justice” did not result in
a ruling dependant on federal law.

Based on the foregoing, the Court finds that@@CA'’s application of a procedural bar to
the issues presented in claim 6 is both adequate and independent. Accordingly, Lay’s claim 6 is
procedurally barred and federal habeas review is precluded unless Lay can establish cause and
prejudice or a fundamental miscarriage of just@ae to Lay’s focus on the issues of adequacy and
independence, Lay has devoted little argument to satisfying these exceptions.

To establish cause for the default, Lay claiihag his appellate counsel was ineffective. Lay
presented this claim of ineffecé\assistance of appellate counsel as a separate claim in his second
application for post-conviction relief. However,discussed in more detail in Part X below, this
claim of ineffective assistance appellate counsel is itself procedurally barred. For that reason, it
cannot serve as “cause” to overcome the procedural bar unless Lay can also establish cause excusing
his default of the ineffective-appellate-counsel claim. Sp8dGsF.3d at 1256 (citing Edwards v.
Carpenter529 U.S. 446, 451-52 (2000)). Because Lay fails to demonstrate cause, the Court need
not address the issue of prejudice as both augned to satisfy the first exception. Colem&al

U.S. at 750 (meeting the first exception requirsB@ving of both causend prejudice). Lay also

fails to satisfy the fundamental miscarriage of justice exception. Lay makes no attempt to

56



demonstrate his actual innocentelherefore, Lay’s claim 6 aligtions of error are procedurally
barred and habeas corpus relief is denied on that basis.
VII. Internal juror misconduct

In claim 7, Lay alleges that “internal” juror misconduct deprived him of his Sixth and
Fourteenth Amendment rights to a fair trial. $de. # 18 at 164. Theecord reflects that one of
the jurors, John Charles McDonald (McDonakalew Lay’s ex-wife, Tammy Lay (Tammy)prior
to trial. Lay filed a motion fonew trial based on thidaim. At the conclusion of an evidentiary
hearing on the motion for new trial, the trial judtgnied the motion, finding that there was no juror
misconduct or evidence “that would have made diffgrence in the outcome of the trial.” (M.
Trans. 12/15/05 at 65, 68). Lay then raised thercbn direct appeal. The OCCA reviewed the
claim on the merits, “giving substantial deference to the trial court’s findings., 178yP.3d at
621. The OCCA summarized the facts underlying this claim, as follows:

According to Tammy Lay’s testimony atetlhearing on the motion for a new trial,

this particular juror was a custometio¢ Westside Gentlemen’s Club where Tammy

worked as a waitress and manager. Tammy testified that the juror had sexually

propositioned her a few times and had offered to help her get a car despite credit

problems. The juror testified at the esidiary hearing that he recognized Tammy

at trial but assumed it was from his apation as a car salesman, although conceding

that it could have been from her employment as a waitress. The juror denied ever

propositioning Tammy or that their prior contact had any affect [sic] on his
impartiality as a juror.

10 In its Opinion denying Lay’s second requestgost-conviction relief, the OCCA noted that

“Lay ... never denied participating in trabbery or shooting and claimed that he instigated
the crimes.” (Opinion Denying Subsequlmist-Conviction Application, entered Oct. 13,
2010, in Case No. PCD-2010-407, at 5).

1 During the sentencing phase of trial, Tammggented mitigating evidence on behalf of her

son, Chris Lay.
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Id. The OCCA found that the ttiaourt’s denial of the motiofor new trial was supported by the
record and that “there was no evidence that the juror was anything other than fair and impartial,” id.
and denied relief on the claim, concluding thay tailed to establish prejudice or harm by this
juror’s service.” _Id (footnote omitted).

Lay claims that evidence presented at the hearing on the motion for new trial demonstrated
that McDonald intentionally failed to disclose that he knew Tammy Lay and then gave evasive and
untruthful answers when questioned about his relationship with her. (Dkt. # 18 at 164-67). Lay
contends that McDonald’s lack of truthfulness destrates actual, or at least implied, bias against
Lay thereby violating Lay’s Sixth Amendment right to a fair trial. dd167-68, 171.

In response, Respondent argues that Lay hasl taildemonstrate, or even allege, that the
OCCA's adjudication of this claim was contrdaoy or an unreasonable application of, federal law
as determined by the Supreme Gobkt. # 39 at 80). In reply, Lay contends that Respondent’s
argument “overlooks applicable law and relies on the state court’'s erroneous, and objectively
unreasonable legal conclusion, which was based omstdies that were ignored.” (Dkt. # 47 at
76).

Under the Sixth Amendment to the United St&esstitution, a defendant has a right to trial
by an impartial jury. “One touchstone of a fair trial is an impartial trier of fact — ‘a jury capable and

willing to decide the case solely on the evicetefore it.”” _McDbnough PoweEquip., Inc. v.

Greenwood464 U.S. 548, 554 (1984) (quoting Smith v. Phill#ss U.S. 209, 217 (1982)). Jurors

are presumed to follow the instructions. Zaf66 U.S. at 540-41; Richardson v. Ma#8] U.S.

200, 211 (1987); semdsoUnited States v. McKissi¢gR04 F.3d 1282, 1299 (10th Cir. 2000) (denial

of motion for mistrial in absence of evidence ie tiecord that jury was affected). Jurors are
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presumed to be free of biablnited States v. CampbeB00 F.3d 202, 214 (2d Cir. 2002); Wells v.

Murray, 831 F.2d 468, 472 (4th Cir. 1978) (jurors are ypnesd to be impartial in the absence of
evidence to the contrary). The Constitution guararddas trial, not a perfect one. Delaware v.
Van Arsdall 475 U.S. 673 (1986). A jury’s verdict “must be based upon the evidence developed
at trial,” Irvin v. Dowd 366 U.S. 717, 722 (1961), not on extramginformation presented outside

“a public courtroom where therefidl judicial protection of the dendant’s right of confrontation,

of cross-examination, and of counsel.”_Turner v. Louisi&78 U.S. 466, 473 (1965); see also

Vigil v. Zavaras 298 F.3d 935, 940 (10th Cir. 2002).

Furthermore, there is no rule that a jurammat be acquainted in any way with any attorney

or witness in a case in order to have a fair trial. &geUnited States v. FrapR01 F.2d 846 (10th

Cir. 1990) (affirming a trial court’s denial of a dlemge for cause to remove a juror when that juror
acknowledged being acquainted with the prosaguitorney and a founding member of MADD);

United States v. Rucke2007 WL 2990545, *4-5 (D. Kan. Oct. 11, 2007) (unpublishedhstead,

“[a]n important part of the district judge’s broad discretion centers on his response to allegations of
juror bias or misconduct. For example, it is witthe trial court’s discretion to determine whether

and when to hold an evidentiary hearing orhsallegations.” United States. v. Bradsh@®i7 F.2d

1385 (10th Cir. 1986) (declining to presume bias where a juror was acquainted with a Government

witness); sealsoUnited States v. Gallego875 F.2d 710, 712 (10th Cir. 1992) (“Keeping in mind

the juror’'s responses to the judge’s questions and the juror's mere acquaintance with a defense

12 This unpublished opinion is not precedential buited for its persuasive value. Jesd.
R. App. P. 32.1; 10th Cir. R. 32.1.
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witness, we are hard pressed to see how the district court’s conduct constituted error, let alone plain
error.”).
“[Ulnder § 2254(e)(1), a state-court fact findiis binding on the federal courts unless

rebutted by clear and convincing evidence.” Richie v. Worknt®9 F.3d 1131, 1135 (10th Cir.

2010). The Court notes that at the evidentiary hearing on Lay’s motion for new trial, the trial court
found McDonald credible. (M. Trans. 12/15/05 at.6A)trial judge’s determination of a potential
juror’s bias is a factual finding entitled to thepumption of correctness under the AEDPA. Castro
v. Ward 138 F.3d 810, 824 (10th Cir. 1998). The Tenth Circuit has specifically held that federal
courts may only reverse state court determinatbpgor impartiality upon a showing of “manifest

error.” Brecheen v. Reynoldél F.3d 1343, 1350 (10th Cir. 1994); sésoCannon v. Gibsqr259

F.3d 1253, 1280 (10th Cir. 2001) (deferring to a judbe’s finding as to whether a potential juror

is biased unless the finding is rebutted by clear and convincing evidence); Sedlaidlin v.

Gibson 275 F.3d 1211, 1224 (10th Cir. 2002). This limited review is justified by a trial judge’s
unique advantage in observing and eviihgathe demeanor of jurors. Brechedt F.3d at 1350

(citing Church v. Sullivan942 F.2d 1501, 1519 (10th Cir. 1991)). Lay fails to present clear and

convincing evidence that rebuts the state court’s factual findings283de5.C. § 2254(e)(1).

Lay also argues that juror bias should be presumed because McDonald was allegedly
dishonest. Even if the Court veeto assume that McDonald was dishonest, Lay cites no applicable
Supreme Court precedent establishing that it is appropsiagsume bias in that situation. In a civil
case, the Supreme Court has fourat,tin order to obtain a new trial in situations involving juror
dishonesty, “a party must first demonstrate thatar jiailed to answer honestly a material question

on voir dire, and then further show that a corresponse would have provided a valid basis for a
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challenge for cause.” McDonough Power Equip., 464 U.S. at 556. Lay has not established nor

even alleged that McDonald dishonestly answered any material question during voir dire.
Lay also argues that juror bias should be presumed because if Ms. Lay is to be believed,
McDonald had a very personal connection with Harsupport of this claim, Lay relies on United

States v. Brook$569 F.3d 1284, 1288-89 (1C@r. 2009). In Brooksthe Tenth Circuit found that

a defendant would be entitled to a new trial itbald establish facts allowing an implication that

a juror was biased, such as a “personal connetditive parties or circumstances of the tridd”

at 1289. A “personal connectionan be shown, for example, by “a revelation that the juror is an
actual employee of the prosecuting agethat the juror is a close relative of one of the participants
in the trial or the criminal transaction, or thia¢ juror was a witness or somehow involved in the
criminal transaction.”_Idat n.3 (citation omitted). Lay has not established a “personal connection”
between McDonald and Ms. Lay sufficient to allawimplication of bias. Even if Ms. Lay were

to be believed that McDonald had a sexual intereker, Ms. Lay did notestify that they had a
close relationship, much less one equivalenteéadhationship between close relatives. Moreover,
McDonald did not witness or was not otherwise involved in the criminal acts giving rise to Lay’s
convictions.

Lay has failed to establish that the OCCA’sadmination that there was no “internal juror
misconduct” was “based on an unreasonable determination of the facts in light of the evidence
presented” on direct appeal, nor has he demonsttatithe OCCA'’s adjudication of this claim was
“contrary to, or an unreasonable application cfadly established Fedeialv, as determined by

the Supreme Court.” 28 U.S.C. § 2254(d). Habeas corpus relief on Lay’s claim 7 is denied.
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VIII. Introduction of Extrinsic Evidence Through Juror Misconduct

In claim 8, Lay alleges that McDonald read a newspaper article about the crime and
disclosed facts from the article to another jur@kt. # 18 at 174). Lay rsed this claim on direct
appeal to the OCCA. The OCCA stated that Layta@sed this claim in his motion for a new trial
and that evidence presented at the hearingaimibtion demonstrated that the only information

McDonald learned from the article was that ttase involved a father and son who had robbed a

bank. Citing Tomlinson v. Stgt854 P.2d 798, 804 (Okla. Critpp. 1976), the OCCA found that
Lay had failed to demonstrate that “the medgores were prejudicial to the judgment.”_Ldy9
P.3d at 621.

Lay claims that when McDonald read a newsgaarticle about the case prior to trial and
told at least one other juror about it, McDonagéttame an unsworn witness with the meaning of the
Confrontation Clause. (Dkt.¥8 at 175). Furthermore, although McDonald “would not admit his
wrongful conduct [at the hearing on the motion iew trial], it is impossible for Wade Lay to
ascertain what newspaper account of the triarMoonald read and shared with a fellow juror”
and, because the Eighth and Fourteenth Amendmenige a heightened degree of certainty when
reviewing issues in a death penalty case, fleguests that prejudice be presumed.atd.74-75.

In addition, Lay seeks discovery of the juror questionnaires, kept “sealed” with the trial court, to
support his claim that McDonald was untruthful during voir dire.atd.77.

In response, Respondent argues that Lay ismidted to habeas corpus relief on this claim
because he cannot demonstrate prejudice. (C39.&t 87). In reply, Lay states that, because he
cannot ascertain the exact newspaper accounbselttDonald, “it is impossible for [him] to be

able to ascertain the total harm suffered by him.” (Dkt. # 47 at 80). Lay again asserts that
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“prejudice should be presumed as the Eight Bourteenth Amendments require this Court to
exercise a heightened degree of certainty wleiewing issues in a death penalty case.(diing

Mills v. Maryland 486 U.S. 367, 376-77 (1988)).

The constitutional standard of fairness requines a defendant have “a panel of impartial,

‘indifferent’ jurors” who are free from undue inftnce from the media. Sheppard v. Maxy&8#

U.S. 333, 350-51 (1966); Irvir366 U.S. at 722. “Qualified jur® need not, however, be totally

ignorant of the facts and issues involved.” Murphy v. Flod@d U.S. 794, 799-800 (1975). The
law will not presume that jurors were exposed to publicity or were prejudiced thereby. Welch v.
United States371 F.2d 287, 291-92 (10th Cir. 1966). Further,
To hold that the mere existence of any preconceived notion as to the guilt or
innocence of an accused, without more, is sufficient to rebut the presumption of a
prospective juror’s impartiality would be to establish an impossible standard. It is
sufficient if the juror can lay aside his impression or opinion and render a verdict
based on the evidence presented in court.
Irvin, 366 U.S. at 723 (citation omitted).
The basis of Lay’s claim of “external jurorseonduct” is that McDonald had allegedly read
a newspaper account of Lay’s case prior to trialtzantitold at least one other juror about it. The
evidence developed at the hearing on Lay’s motion for new trial demonstrated that one juror,
Timothy Brown, remembered McDonald mentionimaying seen a newspaper article about Lay’s
case, i.e., that it was a bank robbery involvirfgther and son. (M. Trans. 12/1 & 15/05 at 25).
Brown recalled that the comment had come beddtesr McDonald or Brown had been called to

the jury box._ldat 25-26. McDonald denied reading any newspaper articles about the crime and

consequently denied making any commentsyoaher jurors from the newspaper. dd47. Apart
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from Brown, no other juror testifiethat McDonald had indicated had any information about the
case other than what was presented in courtatlé-7, 9, 11, 14, 16-17, 18, 20, 23, 55, 57.

Nothing in the record demonsteatthat either the jury or any one juror was biased due to
exposure to a news story or the information gmgshared by McDonald. This is not a case of
undue influence by pervasive media nor is it @&adagolving prejudicial extrinsic evidence. As
stated above, the jury need not “be totally igmbrof the facts and issues involved.” Murphg1
U.S. at 799-800. Assuming for the sake of #ngument that McDonald had indeed read a
newspaper article concerning the bank robbery, the only information Lay can show McDonald
gleaned from the article was tlzabank was robbed and that the perpetrators were a father and son.
Id. at 25. That information was revealed in open court by the time of opening statements.
Moreover, these facts were established at trial through properly admitted evidence. There is no
record evidence that would perrfie Court to infer prejudice tiarm from McDonald having read
a newspaper article relating to this case or hashisgussed the few details he recalled with another
juror.

Lay, relying upon a Ninth Circuit case, United States v. Keatithg F.3d 895, 901 (9th Cir.

1998), also complains that McDonald becameuasworn witness within the meaning of the
Confrontation Clause. (Dkt. # 18 at 17%)This case is easily distinguished from Keatirig
Keating during the course of the trial, at least orrerjlearned of, and several jurors discussed, the
defendant’s prior state conviction which went a part of the trial record. Keatirigt7 F.3d at 901.

The circuit court found that jurors who communézhthe information testified against Keating in

13 Lay cites_Crawford v. Washingtph41 U.S. 36 (2004), for thegposition that denial of a
confrontation right requires reversal.
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violation of his Sixth Amendment confrontation rights. [the Ninth Circuit distinguished such
a case from a “pretrial publicity case” in that those cases do not involve midtrial exposure to
extrinsic evidence, nor do those cases involve jurors discussing inadmissible evidenthis Id.

case is more akin to the “pretrf@blicity cases” discussed in Keatinglere, as discussed above,

one jurormay have read an articfeior totrial and may have discussed with another juror simple,
undisputed facts that were latepperly admitted into evidence. Sk Trans. 12/1 and 15/05 at
25. Based on the facts of this case, Layghtito confront witnesses against him was not
implicated** Furthermore, even if the Court assumas#Confrontation Clae violation occurred,
because of the minimal naturetbbé information allegedly conveyed by McDonald to only one other
juror, Lay has not demonstrated that any resul@iogfrontation Clause violation had a “substantial

and injurious effect or influence in deternmg the jury’s verdict.” Brecht v. Abrahams&07 U.S.

619, 637-38 (1993); sedsoMatthews v. Workmayrb77 F.3d 1175, 1181 (10th Cir. 2009) (applying

Brechtharmless error standard in a habeas case involving juror misconduct).

This Court finds that the OCCA'’s deterration that Lay was not prejudiced by juror
misconduct based on the trial court’s factual findiaghe hearing on the motion for new trial was
not unreasonable in light of the evidence pregsgnter was it contrary to, or an unreasonable
application of, any clearly established rule of federal law as determined by the United States

Supreme Court. Accordingly, Lay is not entitlechtbeas relief on claim 8. In addition, Lay has

14 As in claim 7, Lay also alleges that he might be entitled to relief pursuant to McDonough

Power Equipment, Inc464 U.S. 548 (see discussion of claim 7, sypa a result of
potential juror dishonesty on the part of Mwiald regarding newspaper accounts. (Dkt. #
18 at 176). This argument is rejected. Téeord does not reflect that McDonald was
dishonest.
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not demonstrated the need for discovery with reg@ttis claim. For that reason, his motion for
discovery is denied.
IX. Inadequate voir dire by trial court

In claim 9, Lay alleges, as he did on direct appeal, that it was error for the trial court to not
ask potential jurors if they knew tip@tential witnesses in the case. $d@. # 18 at 178. As a
result of the error, Lagsserts that a biased juror, McDonald, was allowed to serve on the jury
despite having “had a past reétenship with Tammy Lay.” Idat 178-79. Lay raised this claim on
direct appeal where it was rejected by the OCCA, as follows:

The trial court has discretiamver the manner and methodwoir dire. Moreover,

it is trial counsel’s responsibility to exame prospective jurors and discover any

facts that may affect their qualifications serve. Lay had the opportunity to

examine the jurors, including asking thérthey knew the potential withesses but

failed to do so. Here, Lay is trying to dtitie responsibility to the trial court for his

own failures as his ompro se counsel. Lay has not shown that the trial court denied

him a substantial right or that he wagjpdiced by the trial court’s method of jury

selection.

Lay, 179 P.3d at 621-22 (footnotes omitted).

Lay provides a recap of evidence producedhat hearing on his motion for new trial,
including that the relationship between McDonald and Tammy “involved numerous encounters at
alocal Gentleman’s Club and numerous phone calls, wherein Juror McDonald propositioned witness
Tammy Lay for sex.” (Dkt. # 18 at 179). Lay claithsit the trial court’s failure to question the
potential jurors about their knowledge of the wires affected his decisions with regard to
peremptory challenges resulting in a violation af$ixth Amendment right to an impartial and fair
trial. Id. Lay further claims that, because he waswaid to proceed pro se, all aspects of his trial

should be reviewed under the Eighth Amendmeimsore that the death sentence was not imposed

under sentencing procedures that created “a softstaisk that it [was being] inflicted in an
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arbitrary and capricious manner.” ldt 180-81 (quoting Gregg v. Georgi#8 U.S. 153, 188

(1976)). Lay concludes by arguing that the OCGivding that any inadequacy in the voir dire was
Lay’s fault is clearly unreasonable and contrary to the lawat|di81.

Respondent responds by claiming that, whilg' € &ixth Amendment claim was presented
to the OCCA on direct appedle has never presented his ElgAimendment claim to the OCCA
and that claim is unexhausted. (Dkt. # 39 at #0y.that reason, Respondent argues that the Eighth
Amendment claim should be deniaslprocedurally barred. Ids to the Sixth Amendment claim,
Respondent asserts that “[ijn the absence sliaving that McDonald lied during voir dire or
intentionally misled the court during trial anetabsence of any showing that Lay was prejudiced
by [McDonald’s] limited relationship with Tammy, izdnas failed to demonstrate that the OCCA'’s
rejection of his Sixth Amendment claim was @amreasonable application of clearly established
federal law, or was based on an unreasonable determination of the factt.93d.

In reply, Lay does not contest Respondent’s position that his Eighth Amendment claim is
unexhausted and procedurally barred. Skie# 47 at 81-83. The Court agrees with Respondent
and finds that the Eighth Amendment claimpi®cedurally barred. However, as to the Sixth
Amendment claim, Lay asserts that “Respondent’s claim that failing to advise the jury of the
witnesses’ names prior to trial had no prejudiefééct on Wade Lay’s trial is misplaced,” and that
the OCCA's rejection of this claim was “clearly amreasonable determination of the relevant facts
and an unreasonable application of federal law.” at&2, 83.

There is no clearly established federal landiaj that in a capital case the trial court must

inform the jury of the names of the potentiaingsses during voir dire, whether the defendant has
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counsel or not> The difficulty with Lay’s claim is thathe connection between the failure of the
trial court to ask the jurors about the names of potential withesses and Lay’s statutory right to
exercise peremptory challenges is too attenuated to give serious considé&mti@tussed above
with regard to claims 7 and 8, Lay has not shdvatt McDonald was biased at the time of voir dire
due to any relationship with Tammy Lay. It shobklnoted that, prior twial, in response to a
request from Chris’s counsel, the court advigeslparties that it would normally introduce the
parties and counsel to the jury, summarize the Irdétion, read the name of the victim, but that it
did not normally read all the witnesses to the jury. (M. Trans. 9/15/05 at 34). Neither Lay nor
Chris’s counsel objected to this procedure. Neither defendant questioned the potential jurors
regarding the identity of any potential witnesses.

Lay has not demonstrated that the OCCAjsididation of this claim was “contrary to, or
an unreasonable application of, clearly established Federal law, as determined by the Supreme
Court,” or was “based on an unreasonable detextioim of the facts in light of the evidence
presented” on direct appeal. 28 U.S.C. § 2254kthbeas corpus relief is denied on claim 9.
X. Ineffective assistance of prior counsel

As his tenth proposition of error, Lay complains that his direct appeal counsel provided

ineffective assistance of counsel when he failgd f@rgue that Lay’s right to confront witnesses

15 The OCCA has stated that “[i]t is the duty of defense counsel to investigate on voir dire

those matters, which affect a venireman’s qualifons to sit as a juror.” Warner v. State
144 P.3d 838, 859 (Okla. Crim. Agp006) (citing Peters v. Staté12 P.2d 799, 801 (Okla.
Crim. App. 1986)). “That which would habeen disclosed by reasonable diligence during
voir dire cannot later be made grounds with which to attack the verdict.” 1d.
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against him was violated by the introductiorbof Revell’s testimony through a surrogate medical
examiner, (2) argue that Lay was incompetentdbasecounsel’s erroneous belief that such claims
should be raised in an application for post-cotwrcrelief, (3) argue that the lack of mitigation
evidence at trial prejudiced Lay and resulted from allowing an incompetent defendant to proceed
pro se, (4) argue that the trial court failed ppse the jury of the limited use of victim impact
testimony, (5) file a petition for wrif certiorari at the United States Supreme Court, and (6) argue
for an instruction limiting the use of the mitigagievidence for Chris Lay as aggravating evidence
against Wade Lay. (Dkt. # 18 H82-83). Lay claims that “[d]ire@ppeal counsel’s performance

as to the above claims was unreasonable, and the Oklahoma Court’s conclusion that there was no
prejudice from ineffective performance is neithesisonably based upon established federal law or
reasonable from the facts within the state record.’aid.83.

Respondent states that Lay exhausted subclaims 2 and 3 when he raised those claims of
ineffective assistance of appellate counsel ifitgsapplication for post-conviction relief. As to
subclaims 1, 4, 5, and 6, Respondeseats that those claims o€ifective assistance of appellate
counsel have not been presented to the OCCA and are unexhausted and procedurally barred.
However, as noted in his replyKD# 47 at 85, 91), Lay raised sudim 4 in his first application
for post-conviction relief, and subclaims 1, 5, and 6 in his second application for post-conviction
relief, filed May 4, 2010. After Rgsondent filed the response in thisse, the OCCA ruled on Lay’s
second application for post-conviction relief and found that, because the claims of ineffective
assistance of prior counsel could have been but wet raised in the first application for post-
conviction relief and were untimely under the postwiction statute, the claims would not be

considered on the merits.

69



A. Procedural bar

Claims of ineffective assistance of appellatercsel raised in the second application for post-

conviction relief are procedurally barred. &djudicating Lay’s second application for post-

conviction relief, the OCCA, citing Okla. Stét. 22, 8§ 1089(D)(8), (9) (2006), and Rule 9.7(G)(3),

Rules of the Oklahoma Court of Criminal Appedkla. Stat. tit. 22, Ch. 18, App. (2002), found

as follows:

We cannot consider the merits of a swjugnt application for post-conviction relief
“unless the application contains sufficispecific facts establishing that the current
claims and issues have ragen and could not have bgamesented previously in a
timely original application or in a premisly considered application filed under this
section, because the factual or legal basis for the claim was unavailable.” A legal
basis is unavailable if it (a) either was poéviously recognizitor could not have
been reasonably formulated from a decisicaroppellate court, or (b) is a new rule

of constitutional law given retroactive effdnt an appellate court. A factual basis

is unavailable if it could not be previously ascertained through the exercise of
reasonable diligence.

Other procedural bars exist. We wibt consider a subsequent application
for post-conviction relief “unless it is filedithin sixty (60) days from the date the
previously unavailable legal or factual basis serving as the basis for a new issue is
announced or discovered.” Finally, ionsidering a subsequent application, we
cannot grant relief unless the underlying fatproven and viewedh light of the
evidence as a whole, would establish ®acland convincing evidence that, but for
the alleged error, no reasonable findefiaof would have convicted the petitioner or
imposed a death sentence.

In Proposition Il Lay claims that previous appellate and post-conviction
counsel were ineffective for failing to preserve and present meritorious issues,
including: (a) the Confrontation Clausssue raised in Proposition I; (b) appellate
counsel’s failure to file a petition for writ of certiorari to the United States Supreme
Court; (c) appellate counsel’s failure tesgathe extra-record issues surrounding the
Confrontation Clause claim in Propositioard to investigate the testifying medical
examiner’s conclusions; (d) appellate counsel’s failure to raise competency issues;
(e) appellate counsel's failure to investigate and present mitigating evidence
concerning Lay’'s competency issues and ability to represent himself; and (f)
appellate counsel’s failure to raise claiaisrrors in instruction at trial on victim
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impact evidence and mitigating circumstancBse factual bases for all these claims
were available more than sixty days before this Application was filed. They are not
timely under the post-conviction statute andd@aot consider them on their merits.

Lay claims that, given appellate counsel’s failing, post-conviction counsel

had the duty to raise the issues outlined above but failed to do so. Again, any claim

of ineffective assistance of post-convictiomunsel has its factual basis in acts and

omission[s] which were available more thaxty days before this Application was

filed. We do not consider these untimely claims on their merits.
(Opinion Denying Subsequent Post-Conviction Kggiion, entered Oct. 13, 2010, in Case No.
PCD-2010-407, at 2-5 (footnotes omitted)).

The Tenth Circuit has recognized that “Gidana’s procedural rule barring post-conviction

relief for claims petitioner could have raised on direct appeal constitutes an independent and

adequate ground” barring federal habeas corpus review. Sherrill v. HaBfeE.3d 1172, 1175

(10th Cir. 1999). The Tenth Circuit has also afédthe adequacy of the Oklahoma procedural bar
as applied to claims that could have been but were not raised in an initial state application for

post-conviction review. Cannp®59 F.3d at 1266 (citing Thomas v. Gibsph8 F.3d 1213, 1221-

22 (10th Cir. 2000); Medlock v. Ward00 F.3d 1314, 1323 (10th Cir. 2000); Smallwood v. Gipson

191 F.3d 1257, 1267-69 (10th Cir. 1999); Moore v. Reyndé8 F.3d 1086, 1097 (10th Cir.

1998)).
Applying the principles of procedural bar tasthase, the Court concludes that Lay’s claims
of ineffective assistance of appédi@ounsel first raised in hissond application for post-conviction
relief are procedurally barred. The OCCA'’s procedural bar is based on an “independent” ground
because state law, including OkBiat. tit. 22, § 1089(D)(8), (9), pvides “the exclusive basis for
the state court’s holding.” Mage46 F.3d at 985. As to the adequatyhe procedural bar imposed

on Lay’s claims of ineffective assistance of dlgte counsel, the Tenth Circuit has recognized that
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a procedural bar imposed on a claim broughtsa@nd application for post-conviction relief that
could have been but was not raised in a prevagydication is adequate to preclude habeas review

of ineffective assistance of counsel claims. Smallwd®d F.3d at 1268 (citing Moqr&53 F.3d

at 1097). Thus, the procedural bar imposed by the OCCA on Lay’s ineffective assistance of
appellate counsel claims first raised in his second application for post-conviction relief, i.e.,

subclaims 1, 5, and 6, is adequate to preclude federal review. Sh8¢iF.3d at 1175.

To overcome the procedural bar, Lay must demonstrate either: (1) good cause for failure to
follow the rule of procedure and actual resultingjpdice; or (2) that a fundamental miscarriage of
justice would occur if the merits of the claimsrev@ot addressed in the federal habeas proceeding.

Coleman 501 U.S. at 749-50; Wainwright v. Sykd83 U.S. 72, 91 (1977). Lay fails to make the

necessary showing. Therefore, his claims df@ative assistance of apfse counsel, identified
above as subclaims 1, 5, and 6, and first rais@iisecond application for post-conviction relief,
are denied as procedurally barred.

B. Claims raised in first application for post-conviction relief

As discussed with respect to habeas claims 2 above and 11 below, the OCCA adjudicated
Lay’s subclaims 2, 3, and 4 of ineffective assistanf appellate counsel as part of Lay’s first
application for post-conviction relief. In deng post-conviction relief on subclaims 2 and 3, the
OCCA found that Lay had “failed faresent this Court with suffient evidence of his incompetence
at trial. As a result, we find both that this claim is procedurally barred and that appellate counsel
was not ineffective for failing to raise an unmetnibos issue on direct appeal.” (Opinion Denying
Application for Post-Conviction Relief, enter8ept. 26, 2008, in Case No. PCD-2006-1013, at 3).

As to subclaim 4, arising from an alleged instructional error, the OCCA found as follows:
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[T]o establish ineffective assistance of counsel on appeal, Lay must prove that the
result of his appeal would have differdday cannot meet this test. The absence of
the limiting instruction was not prejudicial as it had no affect [sic] on the outcome
of the trial in general or Lay’s sentence in specific. Even had the argument been
raised on direct appeal, it would not hasteanged the resultThis argument is
denied.

Id. at 4.
Lay is not entitled to habeas relief on these claims of ineffective assistance of appellate
counsel unless he demonstrates that the OC@adiiglication was contrary to, or an unreasonable

application of, Strickland v. Washingtct66 U.S. 668 (1984). When assessing claims of ineffective

assistance of appellate counsel, this Court applies the Stridkl@apronged standard used for

general claims of ineffective assistarof trial counsel. Smith v. Robbji®8 U.S. 259, 285 (2000)

(citing Strickland 466 U.S. 668). Under Strickland defendant must show that his counsel’s
performance was deficient and that the defitperformance was prejudicial. Stricklaa€6 U.S.

at 687;_Osborn v. Shillinge®97 F.2d 1324, 1328 (10th Cir. 1993).

A defendant can establish the first prong by shguhat counsel performed below the level
expected from a reasonably competétadraey in criminal cases. Stricklandb6 U.S. at 687-88.
There is a “strong presumption that counselmduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqodeir case, viewed as of the time of counsel's
conduct.” Id.at 690. Moreover, review of counsel’s mgrhance must be highly deferential. “[I]t
is all too easy for a court, examining counséégense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonableat 689.

To establish the second prong, a defendant mslustv that this deficient performance

prejudiced the defense, to the extent that “thesereasonable probabilitigat, but for counsel’'s

73



unprofessional errors, the result of the procegdvould have been different. A reasonable
probability is a probability sufficient to undrine confidence in the outcome.” kt.694; sealso
Sallahdin 275 F.3d at 1235; Boyd v. Warti79 F.3d 904, 914 (10th Cir. 1999). “The likelihood
of a different result must be substantial, not just conceivable.” Ri&&21U.S. at 112. If Lay is
unable to show either “deficient performance™sufficient prejudice,” his claim of ineffective
assistance fails,__Strickland66 U.S. at 700. Thus, it is not always necessary to address both
Stricklandprongs. This Court’s revieaf the OCCA'’s decision on iffective assistance of counsel
claims is “doubly deferential.”_Pinholste¥31 S. Ct. at 1403 (noting that a habeas court must take
a “highly deferential” look at@unsel’s performance under Stricklaantl through the “deferential”
lens of § 2254(d)).

When a habeas petitioner alleges that his lEdpecounsel rendered ineffective assistance
by failing to raise an issue on diregipeal, the Court first examing®e merits of the omitted issue.

Hawkins v. Hannigan185 F.3d 1146, 1152 (10th Ci999). In_Cargle v. Mullin317 F.3d 1196

(10th Cir. 2003), the Tenth Circuit directed that:

If the omitted issue is so plainly meritmus that it would have been unreasonable
to winnow it out even from an otherwistrong appeal, its omission may directly
establish deficient performance; if the omitted issue has merit but is not so
compelling, the case for deficient performance is more complicated, requiring an
assessment of the issue relative to theofeébe appeal, and deferential consideration
must be given to any professional judgmaenmbived in its omission; of course, if the
issue is meritless, its omission will not constitute deficient performance.

Id. at 1202 (citation and footnote omitted); s¢soParker v. Champigri48 F.3d 1219, 1221 (10th

Cir. 1998).
The Court has determined above that e record does not support Lay’s claim of

incompetence at the time of triahlso, the Court finds below thatiy’s claim that his due process
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rights were violated by the trial court’s failure to give an instruction limiting the use of victim
impact testimony is procedurally barred and theffective assistance of appellate counsel cannot
serve as cause to overcome the procedural bar because the claim lacks merit. Under the “doubly

deferential” standard applicable to ineffective assistance of counsel claims, Piniaistsr Ct.

at 1403, the Court finds that Lay fails to caimg burden of demonstrating that the OCCA
unreasonably applied StricklanBor that reason, as discussed herein with respect to habeas claims
2 and 11, Lay is not entitled to habeas corpus relief under 28 U.S.C. § 2254(d), as to subclaims 2,
3, and 4 of ineffective assistance of appellate counsel.
XI. Improper use of victim impact testimony

In claim 11, Lay alleges that his Eighth and Fourteenth Amendment rights to a fair
sentencing proceeding werielated based on the introduction of improper victim impact testimony.
(Dkt. # 18 at 185). Lay claims that the victimpatt evidence presented at his trial exceeded the
scope contemplated by the Eiglathd Fourteenth Amendments whée victim’s sisters “openly
wept as they recounted their brother’s life; gremises made to him about the raising of his
daughter; and the promises made to their motlathiey would not allow anything to ever happen
to him.” (Dkt. # 18 at 186-87). Lay also asséinist the error in admissn of the victim impact
testimony was compounded by the lack of “evidence regarding Mr. Lay’s troubled background.”
Id. at 188. As aresult, the sentencing proceedasyimpermissibly “unbalanced” and “unreliable,”
in violation of the Eighth Amendment._lat 188-89. Furthermore, Lay also complains that the trial
court failed to provide OUJI-CR 9-45, the instruction for victim impact evidence in capital cases,
in violation of his right to due prosse under the Fourteenth Amendment. dtd190. While

recognizing that a claim challenging the lackaolimiting instruction was not raised on direct
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appeal, Lay alleges ineffective assistance of agpaltaunsel as cause for the omission of the claim.
Id. at 190-91.

Respondent argues that the only exhausted ategnound 11 is the claim that victim impact
testimony introduced at trial violated Oklahoma End that the remaining claims are unexhausted
and procedurally barred. (Dkt.39 at 101-02). In reply, Layontends that because the victim
impact testimony surpassed statutory and Constitutional constraints, he was denied a fair sentencing
hearing because “the death sentence ultimatetiered was based on emotion — not a well reasoned
judgment.” (Dkt. # 47 at 94).

A. Merits of Eighth Amendment claim

On direct appeal, Lay challenged a portion of the testimony of the victim’s sister, Tona
Collier, and argued that both Collier and the victim’s other sister, Kimilla Tryon, displayed improper
emotion during their testimony. The OCCA rejected the claims, finding as follows:

Lay specifically argues that Collier exceeded the bounds of appropriate

victim impact testimony when she testified that: “I made a promise to my mother

before she died to always be there fonKgand watch out for him. | feel so much

like | failed my mother.” Lay did not object to this testimony. Regardless, there

was no error. Collier's statement waoper because it concerned the specific

emotional burden that her brother’s death placed on her.

It does appear that the victim impaatnesses cried while testifying. Lay

did not object to their testimony or ask forecess to allow either witness to regain

composure. More importantly, their display of emotion does not appear to have

interfered with the recitation of their statents. Both witnesses’ statements were

in compliance with the law as they wdngef, proper, and neither unduly emotional

or prejudicial. As a result, we find no error in the victim impact testimony.

Lay, 179 P.3d at 623 (footnotes omitted).
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In 1992, Oklahoma enacted legislation permitting victim impact evidenceOl8aeStat.
tit. 21, § 701.10(C) (1992f,and Okla. Stat tit. 22, §8 984, 984.1 (19Y9)f a state chooses to
allow the admission of victim impact evidentee Eighth Amendment erects no per se bar. The
established Supreme Court precedent involving victim impact statements is set forth in Payne v.

Tennessee501 U.S. 808 (1991). Hain v. Gibsd87 F.3d 1224, 1238 (10th Cir. 2002). The

Supreme Court in Payreeld that “the only constitutional limtian on such evidence is if it ‘is so
unduly prejudicial that it renders the trial fundartadly unfair.’” In such an event, the Court
indicated, ‘the Due Process Clause of the Femunth Amendment provides a mechanism for relief.”

Id. (quoting_Payne501 U.S. at 825). The prohibition agsti the victim’'s family giving their
“characterizations and opinions about the crime, the defendant, and the appropriate sentence”

remains in place. lct 1238-39 (quoting Booth v. MarylandB2 U.S. 496, 502 (1987), overruled

in part byPayne501 U.S. at 825); sedsoDodd v. Tramme]|I753 F.3d 971, 996 (10th Cir. 2013).

The Supreme Court in Payspecifically outlined why victim impact evidence was relevant to a
capital jury’s sentencing decision:
We are now of the view that a State maygarly conclude that for the jury to assess

meaningfully the defendant’s moral calplity and blameworthiness, it should have
before it at the sentencing phase ewice of the specific harm caused by the

16

Section 701.10(C) of Title 21 prales, “[i]n the sentencing proceeding, . . . the state may
introduce evidence about the victim and abouirttpact of the murder on the family of the
victim.”

1 Section 984 of Title 22, in effeat the time of Lay’s crimemal trial, defines “victim impact
statements” as “information about the financial, emotional, psychological, and physical
effects of a violent crime on each victimdamembers of their immediate family, and
includes information about the victim, circumstances surrounding the crime, the manner in
which the crime was perpetrated, and the victim’s opinion of a recommended sentence.”
Under section 984.1, copies of the victim impetatements are to be made available to the
parties.
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defendant. The State has a legitimateergst in counterding the mitigating
evidence which the defendaistentitled to put in, by reminding the sentencer that
just as the murderer should be considered as an individual, so too the victim is an
individual whose death represents a unique loss to society and in particular to his
family.

Payne 501 U.S. at 825 (citation omitted) (internal quotation marks omitted).
To the extent Lay seeks habeaspus relief based on a violation of state law, he is not

entitled to relief. _Estelle v. McGuiy®02 U.S. 62, 67-68 (1991) (stating that “a federal court is

limited to deciding whether a conviction violatéw® Constitution, laws, or treaties of the United

States”). Furthermore, the victim impact evidence introduced at Lay’s trial was not “'so unduly
prejudicial that it render[ed] the trial fundamentally unfair.” $sen, 287 F.3d at 1238 (quoting
Payne 501 U.S. at 825). As noted by the OCCA, theord reflects that the victim’s sisters cried
while reading their prepared statements to the j{fr. Trans. Vol. Viat 1108). However, it does
not appear that their emotions interfered with thbility to read their statemen As they read their
statements, the victim’s sisters described themias an individual and told of the specific harm
and unique loss they suffered emotionally as a result of the murder. The victim’s sisters’ statements
were not lengthy — the testimony was limited to descriptions of the victim and the impact of the
murder on the victim’s family, Sdeayne 501 U.S. at 827. The OCCA'’s determination was not
contrary to, or an unreasonable application of, Pay#ebeas relief on claim 11 is denied.

B. Instructional Error

Lay also argues that the trial court’'sldee to give OUJI-CR 2d 9-45 (limiting the
consideration of victim impact evidence “to a monguiry into the culpability of the defendant,

not an emotional response to the evidenceadlated his due process rights, citing Hick47 U.S.

343. (Dkt. # 18 at 189-92). Thestnuction explains, inter alia, “[yJou may consider this victim
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impact evidence in determining the appropriassngf the death penalonly if you first find that

the existence of one or more aggravatimgwnstance has been proven beyond a reasonable doubt

by evidence independent from the victim impact evidence, and find that the aggravating
circumstance(s) found outweigletfinding of one or more mitaging circumstances.” OUJI-CR

2d 9-45. In response to the petition, Respondent asserts that this claim is unexhausted. (Dkt. # 39
at 101). Respondentis incorrect. Lay raisedifisige in his first post-conviction proceeding, see
Application for Post Conviction Relief - Death Penalty, No. PCD-2006-1013, at 32-35, and the
OCCA found that the claim could have been but was not raised on direct appeal and, as a result,
denied the claim as procedurally barred. Sg@ion Denying Application for Post-Conviction

Relief, entered Sept. 26, 2008, in Case No. PCD-2006-1013, at 4.

The Court finds that the OCCA'’s procedural bar is both independent and adequate to
preclude federal habeas corpus review. This Cooay not consider issues raised in a habeas
petition that have been defaulted in state conran independent and adequate procedural ground
unless the petitioner can demonstrate cause andiprejor a fundamental miscarriage of justice.”

Welch v. Workman639 F.3d 980, 992 (10th Cir. 2011).

In his reply, Lay attributes any “supposed failure” to raise portions of his claim to ineffective
assistance of appellate counsel. (Dkt. # 483t In denying the first application for post-
conviction relief, the OCCA denied relief on Laytlaim of ineffective assistance of appellate
counsel for failing to challenge the lack dfraiting instruction, finding that the claim “would not
have changed the result” of the direct apdead the claim been raised. (Opinion Denying
Application for Post-Conviction Relief, enter&ept. 26, 2008, in Cablm. PCD-2006-1013, at 4).

The Court agrees with the OCCA. Lay cannotldisti that he was prejudiced by the trial court’s
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failure to give OUJI-CR 2d 9-4%ven had the jury received OUJI-CR 2d 9-45, it is not likely that

the jury would have recommended a sentence less than death. As discussed above, Lay
unapologetically declared war on the federal government. He introduced only limited mitigating
evidence on his behalf, including testimonyhig two daughters and his own testimony. The
evidence supporting the three aggravating circurostgawas ample. Lay cannot establish that the
result of his appeal would have been different had appellate counsel raised a claim based on
omission of the jury instruction. Thus, Lay'sith of ineffective assistance of appellate counsel
lacks merit and cannot serve as “cause” to overcome the procedural bar.

Furthermore, Lay does not claim to be altjumnocent of the crimes of which he was
convicted. Therefore, he does not fall withinfilmedamental miscarriage of justice exception. The
Court concludes that Lay’s claim 11 challenge to the omission of the jury instruction limiting the
use of victim impact evidence is procedurally barred and is denied on that basis.

XIl. Unreliable jury verdict as to two aggravating factors

In claim 12, Lay argues that the jury wgiven the wrong instruction with regard to
determining the existence of aggravating circamesés (Dkt. # 18 at 193), and insufficient evidence
was presented to support two of the aggravatirggistances, “avoid arrest,” and ‘great risk of
death.” Id.at 194.

A. Instructional error

As to the jury instruction claim, Lay allegestithe trial judge failed to give the jury OUJI-

CR (2d) 4-77 (providing the “reasonable hypothesisindard for determining the existence of
aggravating circumstances proven entirelynopart by circumstantial evidence). k&t 193. In

support of this claim, Lay again cites Hickgl7 U.S. at 346, and argues he was “deprived of a life
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and liberty protection afforded by Oklahoma law’aaesult of the trial judde failure to instruct

the jury as to the appropriate standard. akd193-94. He alleges that, “[ulnder the [reasonable
hypothesis] standard, there exist reasonable hgges that obviate the finding of two of the
aggravating circumstances, ‘avoid arrest,” and ‘gtisktof death.” There was insufficient evidence
as to these factors under any standard, buicpkarly so applying the appropriate reasonable
hypothesis test.” IdSpecifically, under the reasonable hypstbéest, Lay claims that no evidence
supported a finding that he intended to harnkilranyone other thathe decedent, who was
shooting at Lay and his son. kt.195-96. Lay argues thaet@CCA unreasonably decided this
claim with respect to the “great risk of deaaggravating circumstance by applying a theory of
transferred intent._Icat 197. According to Lay, “[a]lthough rtiple shots were fired in this case,
there is absolutely no indication Mr. Lay intendeghliamce anyone else at greek of death.”_Id.

As a result, insufficient evidence supported the “great risk of death to more than one person”
aggravating circumstance. Also, Lay argued the OCCA unreasonably decided the claim with
respect to the “avoid arrest” aggravating cirstemce by “offering only a conclusory statement of
intent bereft of specific factual support.”_kt.198.

Respondent asserts that any claim relying on Hidkg U.S. at 346, is unexhausted and
procedurally barred. (Dkt. # 39 at 105). As tg’lsaemaining challenges to the sufficiency of the
evidence supporting the two aggravating cirstances, Respondent argues that the OCCA'’s
adjudication was not unreasonable. dtd106-112.

Lay replies that Respondent’s exhaustion argument is misplaced because Lay’s direct appeal

argument included a citation to Mills v. Maryland86 U.S. 367, 376-77 (1988), and thus

encompassed his due process argument. (Dkt. # 47 at 97). Lay also argues that had the OCCA
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applied the reasonable hypothesis test, “there would have been insufficient evidence to support

either aggravating circumstance of ‘great riskdefath’ or ‘avoiding arrest,” and reasserts his
challenge to the sufficiency of the evidenaporting the two aggravating circumstances.atd.
98, 99. Lay also clarifies that he does not lihseclaim on state law grounds, and states that he

“Is seeking enforcement of his life and libertyddRrocess interest in the reasonable hypothesis test

pursuant [to] Hicks (Dkt. # 47 at 98). Lawlso relies on Rojem v. Gibsop45 F.3d 1130, 1137

(10th Cir. 2001), for his argument that the talurt’'s failure to instruct on the “reasonable
hypothesis” test deprived him of his Fourteenth Amendment right to due process.

This Court need not decide the exhaustion issue because, even if Lay’s claim is unexhausted,
the Court may deny relief on the merits of an unexhausted clain83¢&.C. § 2254(b)(2) (“An
application for a writ of habeas corpus maydkeied on the merits, notwithstanding the failure of
the applicant to exhaust the remedies available in the courts of the State.”).

The OCCA denied relief on Lay’s instructionaia claim as raised on direct appeal, finding
as follows:

In Proposition VII, Lay claims that thaal court erred in failing to instruct
the jury as required by OUJI-CR (2d) 4-77idmstruction requires that when the
State relies in part, as here, on circunissdrvidence to prove the existence of the
aggravating circumstances, “all of the faahd circumstances, taken together, must
be inconsistent with any reasonable themrgonclusion other than the existence of
the aggravating circumstances.” The trial court modified this instruction for
guilt/innocence determinations to conform to the holding of Easlick v..State
Easlickoverruled years of settled law and abolished the “reasonable hypothesis”
standard in the guilt/innocence instructions and on appellate review of sufficiency
of the evidence claims. Easlidid not address OUJI-CR({) 4-77. As a result, the
“reasonable hypothesis” instruction is still the required jury instruction for
aggravating circumstances proven, entirely or in part, by circumstantial evidence.

However, Lay failed to object to the instruction as modified, waiving all but
plain error. There was no plain error as “when the evidence is both direct and
circumstantial, it is not error to fail toyg an instruction when none is requested.”
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Here, the evidence was clearly a combination of both direct and circumstantial
evidence. Moreover, as indicated in Proposition XIll, all the aggravating
circumstances were overwhelminglyppen beyond a reasonable doubt. As a result,

this Proposition is denied.

Lay, 179 P.3d at 623 (footnotes omitted).

“The defendant . . . has a substantial andifegte expectation that he will be deprived of
his liberty only to the extent deteined by the jury in the exercigé its statutory discretion, and
that liberty interest is one that the Fourteelsthendment preserves against arbitrary deprivation
by the State.” Hicks447 U.S. at 346 (citation omitted). _In Hickise petitioner was deprived of the
statutory right to have hgunishment fixed by jury. lét 345-46.Thus, the Supreme Court found
that “[s]uch an arbitrary disreghof the petitioner’s right to liberty is a denial of due process of
law.” Id. at 346. In Rojem the Tenth Circuit relied upon Hicked affirmed the district court’s
finding that the trial court’s failure to instruct the jury that it must find that the aggravating
circumstances outweighed the mitigating circumstaviodeted the petitioner’s right to due process.
Rojem 245 F.3d at 1138. The district court concidleat without a weighing instruction, the
mitigating instruction suggested considerationmofigating circumstances was optional. &d.
1135-36. The Tenth Circuit explained that, “Oklal@omquires weighing by the fact finder, in this
case the jury. Thus, the trial court depriveddroof his legitimate expectation under state law —
he did not receive the assurance the deathltgewauld be imposed only if the aggravating
circumstances outweighed the mitigating circumstan. . . The State therefore deprived Rojem of

his liberty without due process.” ldt 1138 (citations omitted).

In this case, unlike in_Hickand_Rojem Lay has not shown that he was deprived of a

substantial and legitimate expectation under stat&tavmas he shown that aas deprived of his

liberty by a jury acting outside of its statutadtiscretion. First, in light of the Easliakecision
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discussed by the OCCA in Lay’s direct appdatision, Lay had no substantial and legitimate
expectation that his jury woulaze given the “reasonable hypothesisstruction. As explained in
a subsequent OCCA decision:

The Easlicldecision did not address OUJI-CR(2€dJ 7, but the reasoning_in Easlick
makes it logical to apply to this secost®ge instruction as well. In Easlidke

Court abandoned the “reasonable hypothesis” test to review appellate claims of
insufficient evidence in cases based entirely on circumstantial evidence and adopted
the standard for cases involving direct amdumstantial evidence to use in all future
cases regardless of the type ofdewnce used to convict. Easlj@004 OK CR 21,

1 4, 90 P.3d at 557. The Easlickurt reasoned that because the “reasonable
hypothesis” test was “based on antiquated ideas concerning the value of
circumstantial evidence and because we haest that can be utilized in a universal
manner, the ‘reasonable hypothesis’ testufth meet its demise in this State in
accord with the vast majority of jurisdictions.” Eas|i@®04 OK CR 21, 1 15, 90

P.3d at 559. To comport with theedsion, the Court modified the uniform
first-stage instruction on circumstantial evidence, 2604 OK CR 21, 15 n. 3, 90
P.3d at 559 n. 3. We find, based on the reasoning of Easlitkhe facts of this
case, that the trial court did not err@moving the “reasonable hypothesis” [sic] test

in its modification of OUJI-CR(2d) 4-77.

Harmon v. State?48 P.3d 918, 938-39 (Okla. Crim. App. 20({fbptnotes omitted). Second, even

accepting the OCCA'’s finding that the “reasorehi/pothesis’ instruction was still the required
jury instruction for aggravating circumstances proven, entirely or in part, by circumstantial
evidence” at the time of Lay’s trial and direct app Lay has not shown that the failure to provide
this instruction resulted in a jury decision thveas outside the scope of the jury’s statutory
discretion. Lay has not shown that the “reabmdypothesis” test was a part of Oklahoma’s

statutory scheme, and hence, Hieksl_Rojenare inapplicable.

Lay has failed to show thatefDCCA'’s decision regarding theal court’s failure to give
the “reasonable hypothesis” instruction was conttaypr an unreasonable application of, clearly

established federal law as determined by the Supreme Court, or was based on an unreasonable
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determination of the facts. irght of the evidence presented in the state court proceeding. 28 U.S.C.
§ 2254(d).

B. Sufficiency of the evidence

Lay argues that, under any standard, there was insufficient evidence supporting the “great
risk of death” and “avoid arrest” aggravating amtstances. On direct appeal, the OCCA ruled as
follows:

We review the evidence in a light mostdaable to the State to determine whether
any rational trier of fact could havieund the facts necessary to support the
aggravating circumstance beyond a reasonable doubt. Under this standard, the
evidence here was sufficient.

In determining the sufficiency of this aggravating circumstance, this Court
reviews the evidence to determine if Lagatied a great risk of death to another in
close proximity in time and intent to the murder. Here, Lay and his son entered
Midfirst Bank armed with guns in an attet to rob the bank. They were confronted
by the victim, an armed security guard, and a gun battle ensued. While Lay argues
that he did not intend to shoot anyone other than the victim so the additional
employees were not at risk of death, that unknown intent easily transfers to any
unintended victims. As Lay concedes, the victim and five other bank employees
were in the lobby area of bank when the guese fired. All these employees were
at a great risk of death at the time the shots were fired. This argument is denied.

Lay argues that the evidence was ffisient to support the aggravating
circumstance that the murder was committed to avoid or prevent lawful arrest or
prosecution. We review the evidence of this aggravator for proof of a predicate
crime, separate from the murder, from which the defendant is attempting to avoid
arrest or prosecution. Here, Lay commitsedcattempted armed robbery of Midfirst
Bank. Kenneth Anderson intervened and foiled the robbery. In the process,
Anderson was shot and killed so thalyland his son could escape the bank and
avoid arrest. The evidence was sufficiansupport this aggravating circumstance.
This Proposition is denied.

Lay, 179 P.3d at 624 (footnotes omitted).
The Supreme Court has held that, with regard to the sufficiency of the evidence for

aggravating circumstances, the standard of review set forth in Jackson v. Vigihther any
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rational trier of fact, viewing the evidence in thghli most favorable to the State, could have found
the essential elements of the crime beyond a reasonable doubt — is apfilitaies v. Jeffers

497 U.S. 764, 781-82 (1990) (citing Jacksé43 U.S. 307 (1979)); sedsoLockett v. Trammel

711 F.3d 1218, 1243 (10th Cir. 2013lthough aggravating circumstances are not “elements” of
any offense, the standard of review for determining whether evidence is sufficient to convict is
equally applicable to protecting a defendant’s Highinendment right to be free from the arbitrary
and capricious imposition tiie death penalty. Lewid97 U.S. at 782. Likiactual findings, state

court findings of aggravating circumstances oftequine a sentencer to “resolve conflicts in the
testimony, to weigh the evidence, and to drawaeable inferences from basic facts to ultimate

facts.” 1d; seealsoBoltz v. Mullin, 415 F.3d 1215, 1232 (10th Cir. 2005); Fields v. Gib237

F.3d 1203, 1220 (10th Cir. 2002).

The Tenth Circuit has recognized that a federal habeas court’s review_under Jackson

“sharply limited, and a court facedgith a record of historical facts that supports conflicting
inferences must presume — even if it does not affirmatively appear in the record — that the trier of

fact resolved any such conflicts in favor o€ throsecution, and must defer to that resolution.”

18 This Court rejects any implication from Laargument that it should apply the “reasonable
hypothesis” test in adjudicating Lay’s sufficarof the evidence claim on collateral review.
Matthews 577 F.3d at 1183 n.3 (rejecting habeas petitioner’'s claim that reasonable
hypothesis test applied to sufficiency of evidence challenge to conviction and instead
applying_Jackson v. Virginja43 U.S. 307, 319 (10th CR009));_ Romano v. Gibsp239
F.3d 1156, 1164-65 (10th Cir. 2001) (applying Jackstamdard instead of “reasonable
hypothesis” standard applied by OCCA). TBgpreme Court has expressly rejected the
“reasonable hypothesis” stamdaHolland v. United State848 U.S. 121, 139-40 (1954),
instead opting for Jacks@nrational trier of fact standard. Jacksdd3 U.S. at 318 n.9
(citing Holland 348 U.S. at 140). Henctine appropriate standard of review on habeas is
supplied by JacksonRomang 239 F.3d at 1164-65. Because the AEPDA applies to the
OCCA'’s rejection of this claim, the moreesyfic issue is whether the OCCA'’s application
of Jacksorwas reasonable. Id.
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Boltz, 415 F.3d at 1232. Additionally, federal review “is even more limited given that AEDPA

governs this issue.”__1d.The Tenth Circuit has referred to the standard of review regarding

evidentiary sufficiency challenges under AED®&s “deference squared.”_Young v. Sirmo4’6

F.3d 655, 666 n.3 (10th Cir. 2007).
Lay fails to show that the OCCA'’s adjudicatiof his sufficiency othe evidence claim was

either contrary to, or an unreasonable application_of, Jacksothat it was based on an

unreasonable determination of the facts. 28 U.82254(d). “Sufficiencyf the evidence on a
habeas petition is a mixed question of law and fact. We ask whether the facts are correct and
whether the law was properly applied to the facts . . . . In light of the presumption of correctness
afforded by 28 U.S.C. § 2254(e), we must defaryp determination of a factual issue by the state

court.” Brown v. Sirmons515 F.3d 1072, 1089 (10th Cir. 20@guoting_Maynard v. Boond68

F.3d 665, 673 (10th Cir. 2006)). TH@®urt looks to Oklahoma law in determining the substantive
elements of the aggravating circumstance. Id.

The OCCA's finding that sufficient evidence supedrthe “great risk of death” aggravating
circumstance was wholly reasonable in light of the governing law and facts. In order to establish
the “great risk of death” aggravating circst@nce under Oklahoma law, the defendant’s acts must
knowingly “create the risk of death to anotheriebhare in close proximity, in terms of time,

location and intent tthe act of killing itself.” _Valdez v. State900 P.2d 363, 382 (Okla. Crim.

App.1995). The State presented evidence at taaltsly and his son came to the bank armed with
multiple loaded weapons. Tr. Trans. ViM.at 532, 575, 577, 595, 61@55-56. Lay cannot deny
the “knowingly” aspect of the aggravating circuarste as he was aware from previously casing the

bank that multiple employees would be pres&hen Lay engaged in a gun battle with the guard,
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as far as Lay would have known, all of the empésypresent were exposed to the risk of being
injured or killed. Even though some of the employees made it into the bank vault, they were not
entirely free of risk from Lay’s introduction afloaded weapon into the bank and his willingness
to use it during the attempted robbery. Moreoatleast two of the employees, Brian Easlon and
Cindy Champlin, remained exposed outside the vault during the gun battle. The fact that neither
were in fact struck by any bullets does not detteafinding that Lay knowingly created a great risk
of death to more than one person. A rational trier of fact, viewing the evidence in the light most
favorable to the State, could have found the essefgiments of the greask of death aggravating
circumstance beyond a reasonable doubt. The OCCA'’s determination that the evidence was
sufficient to establish the great risk of death aggravating circumstance was not an unreasonable
application of Jackson

In order to prove the avoid arrest or prosecution aggravating circumstance, the State must
prove that the murder was committed in ordeavtoid arrest or prosecution for a predicate crime,

separate from the murder itself. DeRosa v. S&3eP.3d 1124, 1153 (Okla. Crim. App. 2004).

Moreover, the intent may be proven by circumstantial evidence. THe evidence was
overwhelming that Lay and his co-defendant tooksstevoid or prevent arrest or prosecution for

the attempted armed robbery of the bank. dditson to carrying weapons sufficient to overcome

any resistance to their demand for money, they wore masks to hide their identity and chose this
particular bank because there was a woodedoafgad the bank through which they could escape.
Once they entered the bank and ordered “everybody on the floofl,f.Se@ans. Vol. IV at 532, the

crime of attempted robbery was complete. It aféex that time when Anderson, the victim, entered

the lobby, apparently to prevent the robbery and to protect the bank employees. Whether shooting
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Anderson was part of an attentptcomplete a robbery or a response to Anderson’s lawful use of
lethal force, neither negated the fact that Lay simaterson also to avoid or prevent being arrested.
Moreover, even after he had been shot, Lay still ran from the scene, rather than throw down his
weapon and stay for medical treatmeAtrational trier of fact, viewing the evidence in the light

most favorable to the State, could have found skemtial elements of the avoid arrest aggravating
circumstance beyond a reasonable doubt. The OCCA'’s determination that the evidence was

sufficient to establish this aggravating circuamgte was not an unreasonable application of Jackson

Lay has not established that the OCCA'’s determination of this issue was contrary to, or an
unreasonable application of, federal law as determined by the Supreme Court, or involved an
unreasonable determination of the &iatlight of evidence presented at trial. Lay is denied habeas
relief on claim 12.

XIll. Continuing threat aggravating circumstan ce is unconstitutionally vague and overbroad

In claim 13, Lay argues that Oklahoma’s toning threat aggravating circumstance is
unconstitutionally vague and overbroad and permits jurors to make a factual finding on a probability
standard instead of the requisite beyoneasonable doubt standard. (Dkt. # 18 at 200-02).
Specifically, Lay asserts that the continuing threat aggravating circumstance is (1)
unconstitutionally vague and overbroad due to tB€@'’s failure to show a predictable pattern of
application of this aggravating circumstance; and (2) the use of a “probability standard” in the
definition of the aggravating circumstanceagstary to the beyond a reasonable doubt standard of
In re Winship 397 U.S. 358, 364 (1970). Onelit appeal, the OCCA simply noted the fact that it
had previously found this aggravating circuamste constitutional and concluded Lay had failed to

present any grounds to justify the cosidbming to a different conclusion. Ldy9 P.3d at 623-24.
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The court also explicitly noted that it had rejected Lay’s “probability” argument in Myers v, State
133 P.3d 312, 333-34 (Okla. Crim. App. 2006). 1&p P.3d at 623 n.29. Respondent contends
that the OCCA reasonably rejected Lay’s at@tkhe continuing threat aggravating circumstance.
(Dkt. # 39 at 112) Lay replies that “the aggravating ammstance as written is overly broad, and
as such, violates the Eighth Amendment.” (Dkt. # 47 at 100).

As to his first contention, Lay concedes that in Nguyen v. Reynd&isF.3d 1340 (10th

Cir. 1997);_ Ross v. Ward 65 F.3d 793 (10th Cil.999); and Castro v. Ward38 F.3d 810 (10th

Cir. 1998), the Tenth Circuit has rejected higuanent that the continuing threat aggravating
circumstance is unconstitutionalsague and overbroad. (Dkt. # 18 at 200 n.67). More recently,
the Tenth Circuit has again upheld this aggtiagecircumstance against charges it was vague and
overbroad._Brown515 F.3d at 1092Based on those decisions, theu@t finds that Tenth Circuit
precedent forecloses Lay’s facial challenge to Oklahoma’s continuing threat aggravating
circumstance as unconstitutional.

Lay’s second contention is that use of a philitg standard rather than beyond a reasonable
doubt violates the Due Process Clause aad isnreasonable application_of In re Winshipnder
Winship any finding of fact entrusted to a jury must be proven beyond a reasonable doubt.
Winship, 397 U.S. at 364. However, Lay confuses the standard of proof — beyond a reasonable
doubt — with what must be proven: a probabilitsit Lay would commit criminal acts of violence
that would constitute a continuing threat to society. The jury was instructed that in order to find that
the continuing threat aggravating circumstaexists, it must find beyond a reasonable doubt that
“defendant’s behavior has demonstrated a theesbciety” and there ved'a probability that this

threat will continue to exist in the future.” R.Vol. lll at 411 (Suppleental Instruction No. 11);
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seealsoO.R. Vol. lll at 409 (Supplemental Insttian No. 9); O.R. Vol. Il at 401 (Supplemental
Instruction No. 1). The requirement thhts probability be pven beyond a reasonable doubt
satisfies Winship

Lay fails to show that the OCCA’s decision on this issue was “contrary to, or involved
unreasonable application of, clearly establishedeFa law, as determined by the Supreme Court
of the United States.” §2254(d)(1). Thus, he is not entitled to habeas corpus relief on claim 13.
XIV. Insufficient instruction regarding findi ngs necessary to impose the death penalty

As his final proposition of error, Lay complaitizat his jury was improperly instructed
regarding imposition of the death penalty. (DkL&%at 203). Specifically, he complains that the
trial court failed to instruct the jury that a semte of death could be imposed only if the jury found
both an aggravating circumstance and thataggion outweighs mitigation beyond a reasonable
doubt. _Id. The OCCA found that “this issue haselm addressed and denied. Lay offers no
compelling reason for this Court to reconsidés issue. This Proposition is denied.” | .4y9 P.3d
at 623 (footnote omitted).

Lay contends that the failure to requiréirading that aggravation outweighed mitigation
beyond a reasonable doubt violated Lay’s rights under the Sixth, Eighth, and Fourteenth
Amendments. (Dkt. # 18 at 204)le argues that the OCCA's adjadtion of this claim is contrary

to Jones v. United States?6 U.S. 227 (1999), Apprendi v. New Jer€80 U.S. 466 (2000), and

Ring v. Arizona 536 U.S. 584 (2002)

@t 208. The constitutional error, according to Lay, is

structural and not aemable to harmless error analysis. dd210. And, even if the error were
subject to harmless error review, the erroiswet harmless especially as his incompetence

prevented him from presenting a complete case in mitigatiorat 21.0-12.
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Respondent claims that only Lay’s Sixth Amerhiclaim is exhausted. (Dkt.#39at117).
Respondent also argues that, to the extentdbajlenges the weighing instruction on state law
grounds, he is not entitled to habeas corpus relieat 8. Furthermore, Respondent argues that
Lay’s exhausted federal claim is precludgdthe Tenth Circuit’s ruling in Matthew§77 F.3d at
1195 (finding the petitioner’s “Apprendrgument is certainly barrexh the merits by dint of our

recent decision in United States v. Barré®6 F.3d 1079, 1107-08 (10th Cir. 2007)"). at119.

In addition, Respondent argues tha¢ €ACCA'’s rejection of Lay’s Ringlaim was “wholly
reasonable” and that Lay cannot demonstratetiigastate court’s opinion was contrary to, or an
unreasonable application of, federal law becaugkeife is simply no clearly-established Federal
law, articulated in Supreme Court case lthat the OCCA could unreasonably apply.” dtd122-
23. As to Lay’s remaining claims, that the unifoweighing instruction also violated the Eighth
Amendment and that the error is structural aatsubject to harmless error analysis, Respondent
contends that the claims are unexhausted and procedurally barratd11d-18.

Lay replies that Respondent’s dissection gfdlaim “does not dictata finding [that] any
aspect is unexhausted.” (Dkt4# at 102). Lay also “recognize®tforce” of the Tenth Circuit’s

decisions in_Barrethnd_Matthewsbut submits that the holdings in those cases “are contrary to

United States Supreme Court law.” &i.103.

The Court agrees with Respondent that Lay failed to exhaust his Eighth and Fourteenth
Amendment claims, as well as his claim that this error is not subject to harmless error review.
However, in light of the procedural posture aétbase, it would be futile to require Lay to return
to state court because his unexhausted claimgdaundoubtedly be subject to a procedural bar

independent and adequate to prevent habeas corpus review. Therefore, there is no available state
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corrective process, and consideration of the petition is not precluded by the exhaustion requirement
of § 2254(b). Nonetheless, the Eighth and Fourteenth Amendment and harmless error claims are

procedurally barred and are dengetthat basis. Anderson v. SirmoAg6 F.3d 1131, 1139-40 n.7

(10th Cir. 2007) (describing application of “antiatpry procedural bar” to an unexhausted claim
that would be procedurally barred under state ldiefpetitioner returned to state court to exhaust
it).*

As to Lay’s Sixth Amendment claim, the OC@&ected the claim on the merits, noting that

it had previously addressed and rejected an identical claim in Torres v.58t&e8d 214, 216

(Okla. Crim. App. 2002)._Layl79 P.3d at 623. In Matthews77 F.3d at 1195, an Oklahoma

capital habeas petitioner, relying on both Appremmdi Ring argued that his jury should have been

instructed to find that the aggravating circumstances outweighed the mitigating circumstances
beyond areasonable doubt. 8eaVNithout this determination, Matthews argued his death sentence
was invalid. Relying on its decision_in Barret®6 F.3d at 1107, the Tenth Circuit found no merit

to the claim. In particular, the court found tha jplary’s weighing of the factors in aggravation and
mitigation “is not a finding of fact subject to Apprendlit a ‘highly subjective, largely moral
judgment regarding the punishment that a particular person deserves.” Matfiéws3d at 1195

(quoting_Barrett496 F.3d at 1107).

In accordance with Matthewisay fails to show that the OCC&determination of this issue
was an unreasonable application of federal laay’s request for habeas corpus relief on claim 14

is denied.

19 Lay’s claim that anything in Wilson v. Workma5i77 F.3d 1284, 1294-95 (10th Cir. 2009)
permits him to present unexhausted constitutional claims in his habeas proceedings is
squarely rejected.
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XV. Requests for an evidentiary hearingand for discovery

In his petition (Dkt. # 18 at 213-27), Lay requehtst he be allowed to engage in discovery
(Dkt. # 18 at 213-22) and that the Court hold an evidentiary hearing on claims 1-5, andat0 (Id.
223-28). In addition, Lay filed a motion reneweugd supplementing his request for an evidentiary
hearing contained within his petition (Dkt. # 144 response to the motion, Respondent filed a
motion to strike or, in the alternative, respottsthe renewed motion for evidentiary hearing (Dkt.
# 147).

As the disposition of Lay’s habeas corpus patitioes not require reference to any materials
beyond those that are available and currently paheofecord, the Court finds that there is no need

for an evidentiary hearing or discayen this case. Schriro v. Landrigésb0 U.S. 465, 474 (2007).

There are no disputed factual questions remaithiagcould possibly entitle Lay to habeas corpus
relief. He has failed to demonstrate the need for an evidentiary hearing under either 28 U.S.C. §
2254(e)(2), or any other governing principle of law. Pinhaqldtet S. Ct. at 1399-1401 (2011);
Williams, 529 U.S. 420 (2000). Accordingly, Lay’s requests for an evidentiary hearing and for
discovery are denied. Respondent’s motion to strike is declared moot.

CERTIFICATE OF APPEALABILITY

Rule 11, Rules Governing Section 2254 Casdse United States District Courtastructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” The Court recognikas“review of a death sentence is among the most
serious examinations any court of law ever undertakes.” Breche&n3d at 1370. To be granted

a certificate of appealability, however, Lay must demonstrate a “substantial showing of the denial

of a constitutional right.” 28 U.S.C. § 2253(c)(2A petitioner can satisfy that standard by
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demonstrating that the issues raised are debatable among jurists of reason or that the questions

deserve further proceedings. Miller-El v. Cockr&@B7 U.S. 322, 327 (2003). “Obviously the

petitioner need not show that he should prevail on the merits. He has already failed in that

endeavor.”_Barefoot v. Este]lé63 U.S. 880, 893 n.4 (1983) (citations omitted).

The Court reviewed each of Lay’ propositiongobr, and found none of the claims merited
or warranted habeas relief. However, the Cbast carefully considered each issue and finds that
the following enumerated issues could be debateahg jurists or could be resolved differently by
another court:

Claims 2, 3, 4, 5, and 1nhsofar as each raises an iseegarding Lay’s competency and/or

ineffective assistance of counsel.
Additionally, this Court finds that these same issues are adequate to deserve encouragement to

proceed further.__Se®lack v. McDanigl529 U.S. 473, 484 (2000) (citing Barefo463 U.S. at

893).

CONCLUSION

After careful review of the record in thisase, the Court concludes that Lay has not
established that he is in custody in violation of the Constitution or laws of the United States. His

petition for writ of habeas corpus shall be denied.

ACCORDINGLY IT IS HEREBY ORDERED that:
1. The petition for writ of habeas corpus (Dkt. # 18)Jesied
2. Lay’s motion for an evidentiary hearing (Dkt. # 144)émnied

3. Respondent’s motion to strike (Dkt. # 147)éxclared moot

95



Lays’ motion “to reclaim deleted files strickand removed from the public record and refile

all files electronically to be in compliancetiwvFed. R. Civ. P. 5(d)(4) and remove ruling
binding Petitioner to signatory approval of attorneys of record under Fed. R. Civ. P. 11”
(Dkt. # 168) isdenied

A certificate of appealability igranted as to the claims specifically enumerated above.

A separate judgment shall be entered in this matter.

DATED this 7" day of October, 2015.

lsrnee C Xlp

TERENCE C. KERN
UNITED STATES DISTRICT JUDGE
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