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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DARRELL BRANDON BROWN,

)
)
Petitioner, )
)
VS. ) CaseNo. 08-CV-648-GKF-TLW
)
JUSTIN JONES, )
)
Respondent. )

OPINION AND ORDER

Before the Courtis the 28 U.S.C. § 2254 halsegsus petition (Dkt. # 1) filed by Petitioner
Darrell Brandon Brown, a state prisoner appeaprgse. Respondent filed a response to the
petition (Dkt. # 6), and provided the state court rdeceecessary for resolution of Petitioner’s claims
(Dkt. #s 6 and 7). Petitioner filed a reply (D#t11). On June 30, 2011, tRener filed a motion to
amend (Dkt. # 23). For the reasons discussedwaihe Court finds the motion to amend shall be
denied. In addition, the petition for writ of habeas corpus shall be denied.

BACKGROUND

On April 10, 2006, a man wearing a gray hoodeeatshirt and wearing a large Afro wig
robbed the Arvest Bank located at 31st and Gammdttilsa, Oklahoma. He effected the robbery
by tossing a handwritten notettwe teller. The note stated “give me the money dt tlie funny
shit, okay, no bullshit.” The robber grabbed a st#adne hundred dollar bills from the teller and
ran out of the bank. The bank’s loss was $3,500. Otieddcal news broadcasts reported the bank
robbery in a “Crime Stoppers” segment and shoavedrveillance photograph of the robber. Diana
Jarvis, an employee of Labor Finders, a temporary employment agency, recognized the robber as
one of their regular workers, Darrell Brown. Ms. Jarvis called “Crime Stoppers” to report the

information. She also provided a copy of Petition@tsapplication for the police to use as a known
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handwriting sample. Petitioner was arrested on April 12, 2006. As he was being transported to the
police station, he made a voluntary incriminating statement. While conducting a pat down of
Petitioner at the police station, the police offiaarrid fifteen individual bags of marijuana. Police
officers proceeded to interview Petitioner aafier being advised dfis rights under Mirandahe
confessed to robbing the bank.
Based on those events, Petitioner was convicted afury trial, in Tulsa County District
Court, Case No. CF-2006-1810, of First Degree Rohl#dter Former Conwation of Two or More
Felonies (Count I). On September 22, 2006, Petitioner entered a plea of guilty to Possession of
Marijuana With Intent to Distribute (Count Il). On that same day, the trial court judge sentenced
Petitioner in accordance with the jury’s recommendation for Count | to forty (40) years
imprisonment, and to ten (10) years imprisonment on Count Il, with the sentences to be served
concurrently. Petitioner was represented duringdand sentencing proceedings by attorney David
C. Phillips, III.
Petitioner perfected a direct appeal in the Oklahoma Court of Criminal Appeals (“OCCA”).
Represented by attorney Stephen Greubel, Petitioner raised the following propositions of error:
Proposition 1: Appellant Brown’s first seahent was obtained in violation Bfiranda v.
Arizona, and the district court erredfailing to sustain Appellant Brown’s
motion to suppress.
Proposition 2: Appellant Brown’s Fifth and&rteenth Amendment rights were violated
when he expressed during a custodial interrogation his desire to have an

attorney present, and the law enforcement officers failed to immediately
cease the custodial interrogation.

! Miranda v. Arizona384 U.S. 436 (1966).
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SeeDkt. # 6, Ex. 1. Petitioner also filed a prosgplemental brief rasing three (3) additional
propositions of error, as follows:

Proposition 3: There was insufficient evidertoeprove Appellanguilty of Count one,
beyond a reasonable doubt.

Proposition 4: Appellant was denied his right to the effective assistance of counsel.

Proposition 5: Appellant’'s sentence is excessive, in violation of the Eighth Amendment.
SeeDkt. # 6, Ex. 1a. In an unpublished summapynion filed December 3, 2007, in Case No. F-
2006-1036 (Dkt. # 6, Ex. 3), the OCGCgjected all five (5) claims and affirmed the Judgment and
Sentence of the district court.

On November 5, 2008, Petitioner filed his federal petition for writ of habeas corpus (Dkt.
#1). In his petition, Petitioner identifies five (5) grounds for relief, as follows:

Ground 1: There was insufficient evidencepimve Appellant guilty of Count one,
beyond a reasonable doubt.

Ground 2: Appellant was denied his Sixth Ardenent right to the effective assistance
of trial counsel.

Ground 3: Appellant’s sentence is excessive, in violation of the Eighth Amendment.

Ground 4: Mr. Brown’s first statement was aioted in violation of Miranda v. Arizona
and the district court erred in failing to sustain Mr. Brown’s motion to
suppress.

Ground 5: Mr. Brown'’s Fifth and Fourteerdimendment rights were violated when he

expressed during a custodial interrogation his desire to have an attorney
present, and the law enforcement officers failed to immediately cease the
custodial interrogation.

SeeDkt. # 1, attached brief. In response to the petition, Respondent asserts that Petitioner’s claims

do not justify relief under 28 U.S.C. § 2254(d). $de. # 6.



On June 30, 2011, or long after the issues ramstek petition were fully briefed, Petitioner

filed a motion to amend (Dkt. # 23). Respondent did not file a response to the motion to amend.
ANALYSIS

A. Exhaustion/Evidentiary Hearing

Before addressing the claims raised im t¥etition, the Court must determine whether
Petitioner meets the exhaustion requirenoé@8 U.S.C. § 2254(b) and (c). SRese v. Lundy455
U.S. 509, 510 (1982). Upon review of the petition and the state court record, the Court finds that
Petitioner has exhausted his state court remedies.

In addition, the Court finds that Petitionemist entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).

B. Motion to amend

In his motion to amend, Petitioner seeks leave to raise three new claims, identified on the
first page of the motion as Propositions 6, 7, and 8.D&ee? 23. The claims include ineffective
assistance of appellate coun@lfor failing “to conduct the propénvestigation concerning the
use of my AFCF’s that my trial counsel allowed®used against me,” (b) for failing “to challenge
the effectiveness of trial counseierformance in allowing the State’s AFCF’s in this matter,” and
(c) for failing “to raise the issue onehprobable cause to arrest.” IdRetitioner also alleges that
the police lacked probable cause to arrest himtlaaidhe received ineffective assistance of trial
counsel when he failed to challenge the pramvictions used to enhance his sentenc@dtitioner
states that he exhausted state judicial reméali¢be claims identified in the motion to amend by
presenting them to the OCCA in a postitiction appeal, Case No. PC-2011-236. Reétitioner

also provides a copy of an order entered in that case declining jurisdiction and dismissing the post-



conviction appeal based on Petitioner’'s failure to comply with Rule 5.2(CG(2¢s of the
Oklahoma Court of Criminal Appeals. 1d., attached order.

Consideration of Petitioner's motion to amaepetition is governed by Fed. R. Civ. P. 15(c)
(providing conditions determining whether an amended pleading relates back to the date of the

original pleading). Sednited States v. Espinoza-Saep35 F.3d 501 (10th Cir. 2000). The Court

finds that the grounds of errmtentified in the proposed amended petition are new claims that do

not relate back to the original petition. S#eodward v. Williams263 F.3d 1135, 1142 (10th Cir.

2001) (citing_Espinoza-Saen235 F.3d at 505, for proposition that “an untimely amendment to a

§ 2255 motion which, by way of additional facts, iflas or amplifies a @im or theory in the
original motion may, in the District Court’s disciati relate back to the datéthe original motion
ifandonlyif the original motion was timely filed ariok proposed amendment does not seek to add

anew claimor toinsert a newtheory into the case”); see alsdJnited States v. Duffyd 74 F.3d 333

(3d Cir. 1999).

Petitioner has been prieusly advised,_se®kt. # 20, that pursuant to 28 U.S.C. 8
2244(d)(1)(A), a habeas corpus petition must b fiehin one year from “the date on which the
judgment became final by the conclusion of directaw or the expiration of the time for seeking

such review.” In this case, Petitioner timely filed his original petftiadis motion to amend,

Petitioner’'s conviction became final for purposes of the one-year limitations period
prescribed by 28 U.S.C. § 2244(d)(1)(A), on March 3, 2008, after the 90 day period for
seekingcertiorari review in the United States Supreme Court had lapsed.Lé&ée v.
Saffle 237 F.3d 1269, 1273 (10th Cir. 2001). Theref Petitioner’s one year limitations
period began to run on Mardh 2008, and his deadline for filing a timely petition for writ

of habeas corpus was March 4, 2009. [Saeis v. Dinwiddie 642 F.3d 902, 907 n.6 (10th

Cir. 2011); United States v. Hur&22 F.3d 1256 (10th Cir. 200@pplying Fed. R. Civ. P.

6(a) to calculate AEDPA deadline). Absent a tolling event28e8.S.C. § 2244(d)(2), a
petition filed after March 4, 2009, would be tirbarred. The original petition in this case
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however, was not filed until moregh two (2) years after filing éhoriginal petition, or well after
expiration of the one-year limitations period. SiRa&itioner’'s new claims do not relate back, the
Court finds that, unless Petitioner is entitled thrtg of the limitations period, to allow amendment
in this case by adding new claims would frustthteintent of Congress in enacting the statute of
limitations provisions of the AEDPA.

The Court finds no statutory or equitable b&sigolling the limitations period in this case.
First, the pendency of the instant federal case does not serve to toll the federal limitations period

under 28 U.S.C. § 2244(d)(2). Duncan v. Walk83 U.S. 167 (2001) (holding that a federal

habeas petition is not an “application for State postviction or other collateral review” within the
meaning of § 2244(d)(2)). Second, although theiaif limitations contained in § 2244(d) may

be subject to equitable tolling where extraordinary circumstances beyond the prisoner’s control
prevent a petitioner from timely filing his petition, déler v. Marr, 141 F.3d 976, 978 (10th Cir.
1998), Petitioner is not entitled to equitable tollinthils case. Equitable tolling may be appropriate
where a prisoner is actually innocent. Atthough Petitioner confessed to robbing the bank, he now
makes an unsupported allegation that he is actually innocerlDk&ee 1, attached brief at 8. The
Tenth Circuit has held that where “a petitioner asghat he is entitled to equitable tolling because
he is actually innocent, . . . the petitioner neeke no showing of cause for the delay.” Lopez v.
Trani, 628 F.3d 1228, 1231 (10th Cir. 2010). Rather, “a sufficiently supported claim of actual
innocence creates an exception to proceduraldsaror bringing constitutional claims, regardless

of whether the petitioner demonstrated cause flur&to bring these claims forward earlier.” Id.

was filed November 5, 2008, or well before deadline. However, during the pendency of
this action, the deadline has passed.
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at 1230-31. To establish a credible claim ofiattnnocence, a petitioner must support his claim
with “new reliable evidence-whether it be excutpgtscientific evidence, trustworthy eyewitness
accounts, or critical physical evidence-tivas not presented at trial,” Schlup v. D&&3 U.S. 298,
324 (1995), and show “that it is more likely thast that no reasonable juror would have convicted
him in the light of the new evidence.” lat 327. In this case, Petitioner provides no new evidence
supporting his claim of actual innocence. Fattteason, his claim of actual innocence does not
entitle him to equitable tolling.

Furthermore, Petitioner did not exercise dihge in pursuing the new claims identified in
the motion to amend. According to the docket sfeefulsa County District Court, Case No. CF-
2006-1810, seeww.oscn.net, Petitioner first began to exhaust state remedies for the new claims
by commencing a post-conviction proceeding im skate district court on November 2, 2010, or
more than a year after exaiion of the limitations periotl.Petitioner offers no explanation for his
lack of diligence. The @urt notes that a lack of legal knowledge is insufficient to demonstrate

entitlement to equitable tolling. Marsh v. Soa&3 F.3d 1217, 1220 (10th Cir. 2000) (“[I]t is well

established that ‘ignorance of the law, everafomcarcerated pro se petitioner, generally does not
excuse prompt filing.” (citations omitted)); Milled41 F.3d at 978. As agelt, Petitioner is not

entitled to equitable tolling and the new claimaritified in the motion to amend petition are time-

3 A collateral petition filed in state court after the limitations period has expired no longer

serves to toll the statute of limitations. Fesher v. Gibson262 F.3d 1135, 1142-43 (10th
Cir. 2001).




barred! Therefore, the motion to amend shall baidd. The Court will consider only the claims
asserted in the petition (Dkt. # 1).
C. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penaiist (“AEDPA”) provides the standard to be
applied by federal courts rewing constitutional @ims brought by prisoners challenging state
convictions. Under the AEDPA, when a state tbas adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Zed).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000);_Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. Mullir814 F.3d 1162, 1169 (10th Cir. 2002).

In this case, the OCCA adjudicated Petiticmgrounds 1-5 on direct appeal. Therefore,

those claims will be reviewed pursuant to § 2254(d).

4 Even if the claims identified in the motion to amend were not time-barred, they would be
subject to imposition of a procedural bar based on the OCCA’s dismissal of the post-
conviction appeal on independentiaadequate state law grounds. E#wson v. Champion
288 F.3d 1215, 1227 n.3 (10th Cir. 2002) (finding that failure to comply with Rule 5.2(C)
is an “adequate” ground); Duvall v. Reynqld89 F.3d 768, 797 (10th Cir. 1998) (same).
Therefore, federal habeas corpus reviewetitioner’s claims would be precluded absent
a showing of “cause and prejudice” for the default or that a fundamental miscarriage of
justice will result if his claims ameot considered. Coleman v. Thompse@l U.S. 722, 750
(1991); Demarest v. Pric&30 F.3d 922, 941-42 (10th CI997). Petitioner has not made
the necessary showing.




1. Sufficiency of the evidence (ground 1)
In his first proposition of error, Petitioner claims that the State presented insufficient
evidence to support his conviction for First Degredbery. On direct appeal, the OCCA rejected

this claim, citing Peninger v. Staté21 P.2d 1338, 1341 (Okla. Crim. App. 1986), and stating as

follows:
Brown'’s properly admitted statements as discussed in Propositions | and Il were
sufficient standing alone for a rational trier of fact to convict Brown. However,
Brown was also positively identified as the robber by a coworker who viewed the
surveillance tape. Moreover, handwritangalysis comparing Brown’s employment
application to the demand note from thenk reflected a higprobability that the
writers were the same.

(Dkt. # 6, Ex. 3).
In a habeas proceeding, the Court reviewstifgiciency of the evidence “in the light most

favorable to the prosecution” and asks whetlaay rational trier of &ct could have found the

essential elements of the crime beyarrdasonable doubt.” Jackson v. Virgjd3 U.S. 307, 319

(1979). “This standard of review respects jiimg’s responsibility to weigh the evidence and to

draw reasonable inferences from thditesny presented at trial.” Dockins v. Hin&¥4 F.3d 935,

939 (10th Cir. 2004) (citing Jacksof3 U.S. at 319). In other words, it “impinges upon ‘jury’
discretion only to the extent necessary to gua&the fundamental protection of due process of
law.” Jackson443 U.S. at 319.

The Court finds that the evidence against Petitiomeen viewed in the light most favorable
to the prosecution, was overwhelming and was sufficient for a rational fact-finder to have found
beyond a reasonable doubt that Petitioner was gofilfyirst Degree Robbery. The jury viewed
Petitioner’s videotaped confession. The jury d&leard Petitioner's coworker testify that she was

100 % certain that Petitioner was the personarmptiotograph presented in the Crime Stoppers news
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segment._Sebkt. # 7-3, Tr. Trans. at 208, 210. They heard the document examiner for the Tulsa
Police Department testify that it was highly probahkgt the author of theote used to effect the
bank robbery was the writer of the known writing sampleati@42. The known writing sample was
Petitioner’s job application. Iéit 209. The evidence was sufficiemsupport Petitioner’s conviction

and the OCCA'’s resolution of Petitioner’'s challenge to the sufficiency of the evidence was not
contrary to, or an unreasonable application fefleral law, 28 U.&. 8§ 2254(d)(1), or an
unreasonable determination of the facts, 28 U.S.C. § 2254(d)(2PD&xdéns 374 F.3d at 939
(recognizing that the Tenth Circuit has yet to deavhether sufficiency of the evidence on habeas
review presents a question of law or fact). Retgr is not entitled to habs corpus relief on this
claim.

2. Ineffective assistance of trial counsel (ground 2)

Next, Petitioner complains that trial counsel pdad ineffective assistance in failing to (1)
succeed on the motion to suppress the confessiprchélenge the legality of his arrest, (3)
investigate adequately the facts and circuntgtamf the case, (4) communicate adequately with
him, (5) call Amber Cooper as a defense witnasd,(6) point out weaknesses in the State’s case.
(Dkt. # 1). On direct appeal, the OCGanied relief, citing Selsor v. StaeP.3d 344, 354 (Okla.

Crim. App. 2000) (citing Malicoat v. Stat892 P.2d 383, 405 (Okla. Crim. App. 2000) (in turn

citing Strickland v. Washingtord66 U.S. 668, 694 (1984))), and finding that “Brown was not

prejudiced by any of trial counsel [sic] alleged errors as the evidence against Brown was
overwhelming.” Se®kt. # 6, Ex. 3.
To be entitled to habeas corpus relief ondi@m of ineffective assistance of counsel,

Petitioner must demonstrate that the OCCA’sididation of this claim was an unreasonable
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application of Strickland v. Washingtof66 U.S. 668 (1984). Under Stricklarddefendant must

show that his counsel’'s performance was defit and that the deficient performance was

prejudicial._Stricklang466 U.S. at 687; Osborn v. Shilling887 F.2d 1324, 1328 (10th Cir. 1993).

A defendant can establish the first prong by shgwhat counsel performed below the level
expected from a reasonably competétdraey in criminal cases. Stricklartb6 U.S. at 687-88.
There is a “strong presumption that counselsmduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqodair case, viewed ad the time of counsel’'s
conduct.” 1d.at 690. Moreover, review of counsel’s penance must be highly deferential. “[l]t

is all too easy for a court, examining counseééfense after it has proved unsuccessful, to conclude
that a particular act or omissioficounsel was unreasonable.” &689. To establish the second
prong, a defendant must show that this defigoemtormance prejudiced the defense, to the extent
that “there is a reasonable probability that, butfounsel's unprofessionalrers, the result of the
proceeding would have been different. A reasonable probability is a probability sufficient to

undermine confidence in the outcome.” &tl.694; sealsoSallahdin v. Gibson?275 F.3d 1211,

1235 (10th Cir. 2002); Boyd v. Wardl79 F.3d 904, 914 (10th Cir. 1999).

The Court agrees with the OCCA that Petitioner cannot satisfy the prejudice prong of the
Stricklandstandard. Contrary to Petitioner’s allegatiansl, as stated above, the State’s evidence
against Petitioner was overwhelming. Assuming, without finding, that trial counsel performed
deficiently in failing to raise the identified chas, Petitioner cannot show that the results of the
proceeding would have been different but for celingleficient performance. Petitioner has failed

to demonstrate that the OCCA'’s adjudicatiortho$ claim was contrary to, or an unreasonable
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application of federal law as determined by Sugreme Court. 28 U.S.C. § 2254(d). He is not
entitled to habeas corpus relief on this claim.

3. Excessive sentence (ground 3)

As his third proposition of error, Petitioner allegbat his sentence is excessive in violation
of the Eighth Amendment. On direct appeat, @CCA rejected this claim, citing Rea v. St{8#
P.3d 148, 149 (Okla. Crim. App. 2004nd finding that “Brown’s sentence was reasonable for his
crime given the facts of the crime and his prior record.” [Bde# 6, Ex. 3.

This Court affords “wide discretion to the state trial court’'s sentencing decision, and
challenges to the decision are not generally constitutionally cognizable, unless it is shown that the

sentence imposed is outside the statutorgdior unauthorized by law.” Dennis v. Pop@##t2 F.3d

1245, 1258 (10th Cir. 2000). Indeed, the Court’'seevgenerally ends “once we determine the
sentence is within the limitation set by statute.” Id.

Petitioner’s forty (40) year sentence is within the statutory range of punishment for the crime
of First Degree Robbery, After Formeo®&yiction of Two or More Felonies. S€kla. Stat. tit. 21,
§ 51.1 (providing sentencing range of twenty (2€ars to life imprisonment). Though significant,
this sentence is not “extraordinary” or “grossigproportionate” for Petitioner’s conviction of First

Degree Robbery in light of his criminal history. Sédmeited States v. Gillespiet52 F.3d 1183,

1190-91 (10th Cir. 2006) (collecting authorities).tif@ner is not entitled to habeas corpus relief

on this claim.
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4. Statementsobtained in violation of Mirandav. Arizona (ground 4)

As his fourth ground of error, Petitioner allegleat the trial court erred in failing to grant
his motion to suppress statemehésmade to Officer Arent at the time of his arrest. The record
reflects that prior to completion of jury selectiand outside the presence of potential jurors, the
trial judge heard testimony from Officer Ararincerning statements made by Petitioner. CBae

# 7-3, Tr. Trans. at 87-94. Officer Arent testifight as he transpodePetitioner to the police

station and before Petitioner had bees advised of his rights under MirandrRetitioner was
agitated and blurted out “[d]amn, if | wouldn’t hatvad my kid with me | would’ve run.” It 89-

90. According to Officer Arent, Petitioner also stated that he was getting ready to leave town. Id.
at 90. Officer Arent had not engaged Petitioime conversation and had not asked him any
guestions. _IdBased on Officer Arent’'s testimony, the trial judge determined that Petitioner
volunteered the statements and they were admissiblat 9d. The OCCA considered and rejected

this claim on direct appeal. Citing Washington v. $S©@88 P.2d 960, 972 (Okla. Crim. App. 1999)

(stating that voluntary statements bycirstody defendant admissible without Miramaganings),
the OCCA found that “[a]t no timaid Officer Arent ask Brown a question or make a statement that
was designed to elicit an incriminating response. Brown simply volunteered the statement.” See
Dkt. # 6, Ex. 3.

Petitioner has failed to demonstrate that tk#€®’s adjudication of this claim was contrary
to, or an unreasonable application of, clearly distadd federal law, or resulted in a decision based
on an unreasonable determination of the factght bf the evidence presented at trial. 28 U.S.C.
§2254(d)(1),(2). Police must advise suspects of their Minaghiis prior to custodial interrogation.

SeeMirandag 384 U.S. at 467-68. However, Mirandaes not bar the admission of voluntary
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statements that are not inpesise to police interrogation. Sebode Island v. Innjgl46 U.S. 291,

300-02 (1980) (explaining that Mirandafeguards come into play only when a person in custody
is subjected to express questioning or its functional equivalent). After examining the record, this
Court agrees with the OCCA that Petitioner wasmigtrrogated prior to making the incriminating

statements to Officer Arent and thatldunteered the statements. Therefore, Miragidanot bar

their admission into evidence. Petitioner isetitled to habeas corpus relief under § 2254(d) on
ground four.

5. Failureto cease custodial interrogation (ground 5)

As his fifth ground of error, R&ioner claims that law enforceant officers violated his Fifth
and Fourteenth Amendment rights when, durirgydustodial interrogation, they failed to cease
guestioning after he expressed a desire to haatt@amey present. The OCCA rejected this claim

on direct appeal, citing Thrasher v. Stdt@4 P.3d 846, 850 (Okla. Crim. App. 2006) (stating that

law enforcement is not required to cease questioning a defendant who does not unequivocally invoke
his right to counsel), and findingat “[a] review of the videaipe of the interview reveals that
Brown did not invoke his right to an attornaydaaffirmatively and voluntarily waived his rights.

As a result, Brown’s statements were properly admitted at trial. DEeé# 6, EX. 3.

In Edwards v. Arizonad51 U.S. 477 (1981), the Supreme Gdwld that after an accused

clearly invokes his right to have counsel presieming a custodial interrogation, officers must cease
all questioning and may not reinitiate questioning on any matter until counsel is provicsd. I1d.

484-85 (the “ Edwardaile”). In Davis v. United State§12 U.S. 452 (1994), the Court described

the Edwardsule as requiring courts to “determindgaether the accused actually invoked his right

to counsel.” Idat 458. The Court stated that reviewingits must make this objective inquiry with
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the understanding that “a statement either is sudss@rtion of the right to counsel or it is not.”
Id. at 459. The Court held that ‘af suspect makes a reference t@torney that is ambiguous or
equivocal in that a reasonablécer in light of the circumstazes would have understood only that
the suspect might be invoking the right to counsel,”_the Edwandsrequiring a cessation of
guestioning does not apply. lat 459.

In order to obtain habeas corpus relief on thggm, Petitioner must demonstrate that the

OCCA'’s adjudication “unreasonably applies [Dawisthe facts of [his] case.” Williams v. Taylor

529 U.S. 362, 407 (2000). Petitioner has failethtke the necessary showing. As the police

officers were reviewing his rights under Miranéaetitioner mumbled words to the effect that, “I

ain’t got no lawyer, if | had one, I'd like to have one.” $¥d. # 7-1, videotaped recording. The
statement regarding an attorney was unclear and ambiguous. The police officers followed the
procedure suggested by the Supreme Court in DBi/#sU.S. at 461, and asked Petitioner to clarify

his statement regarding an attorney, advising him that “[yJou’re free to go ahead and say ‘| want a
lawyer before I talk.” Do you understand that? It's your choice.” [Bee# 7-1. Petitioner chose

to proceed with the interview. IdJpon review of the record, the Court finds that the OCCA’s
adjudication was not contrary to, or an unreabtapplication of, Supreme Court law. For that
reason, Petitioner is not entitled to habeas complies on his claim challenging the admissibility

of his confession.

D. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casése United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order

adverse to the applicant.” Pursuant to 2&.0. § 2253, the court may issue a certificate of
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appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estél&S U.S. 880, 893 (1983)).

In this case, the Court finds that a certifecaf appealability should not issue. Nothing
suggests that the Tenth Circuit would find that @oirt’s application of deference to the decision

by the OCCA was debatable amongst jurists of reason. Dockins v, Bif#eE.3d 935, 938 (10th

Cir. 2004). The record is devoid of any authoriiggesting that the Tenth Circuit Court of Appeals
would resolve the issues in this case differently. A certificate of appealability shall be denied.
CONCLUSION

After careful review of the record in this case, the Court conclude®#tdioner has not
established that he is in custody in violation of the Constitution or laws of the United States.
Therefore, his petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. Petitioner's motion to amend (Dkt. # 23dmnied.
2. The petition for writ of habeas corpus (Dkt. # 1Jiésied.
3. A separate judgment in favor of Respondent shall be entered in this matter.
4, A certificate of appealability idenied.

DATED this 29" day of February, 2012.

@z% L e p
Gregory K. ell

United States District Judge
MNorthern District of Oklahoma

16



