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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DAVID CIEMPA, )
)
Plaintiff, )
)
V. ) Case No. 08-CV-0685-CVE-TLW
)
JUSTIN JONES, WALTER DINWIDDIE, )
DEBBIE L. MORTON, AL BLAIR, DICK )
BARTLEY, KAMERON HARVANEK, G. )
MCCLARY, CURTIS HOOD, JAMES )

CAVE, RICK BOYETT, JOHN DOE sued as )
“Unknown Employee,” CHRIS REDEAGLE,
LEO BROWN,

)
)
)
)

Defendants. )

OPINION AND ORDER

Now before the Court are Defendants’ MottorDismiss Plaintiff's 42 U.S.C. § 1983 Civil
Rights Complaint or Alternatively Motion for Summary Judgment and Brief in Support (Dkt. # 42),
Plaintiff's Motion to Reassert his Motion for Bireinary Injunction (Dkt. # 53), Plaintiff's Motion
to Supplement his Response to Defendants’ dhoior Summary Judgment (Dkt. # 56), plaintiff's
letter request to supplement the record (Dkt. # 57), and Plaintiff's Second Motion to Supplement his
Response to Defendants’ Motion for Summary Judgment (Dkt. # 58). David Ciempa, currently
incarcerated in the Oklahoma prison system and appearirsg @iteges that defendants violated
his rights under the First, Fourth, Fifth, afRdurteenth Amendments to the United States
Constitution and the Religious Land Use anditasonalized Persons Act, 42 U.S.C. 88 2000cc et

seq (RLUIPA), by preventing him &m receiving certain religious reading materials, denying him
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space and time in the prison chapel, denying his stdoiea Halal diet, rad denying his request to
purchase pork-free hygienic products from the prison canteen.
l.

Ciempa is currently incarcerated with thklahoma Department of Corrections (ODGC).
From July 13, 2006 to July 10, 2008, he was kduat the Dick Conner Correctional Center
(DCCC). On July 10, 2008, he was transferreithéaJess Dunn Correctional Center (JDCC). On
July 24, 2009, he was transferred bexCCC. Dkt. # 43-2, at 1-Defendant Justin Jones is (or
was, at the relevant times) the Director of ODC@Kt. # 18, at 1. Defendant Walter Dinwiddie
was, at the relevant times, the DCCC wartldd. Defendant Debbie Morton is (or was, at the
relevant times) a DCCC “Director’s Designéeld. at 2. Defendant Al Blair is (or was, at the
relevant times) a DCCC Warden'’s Assistant,, Dikt. # 42, at 20. DefendaDick Bartley is (or
was, at the relevant times)etftbCCC Mail Room Supervisor. Dkt. # 18, at 1; Dkt. # 43, at 20.
Defendant Kameron Harvanek is (or was, ar#evant times) the DCCC Acting Warden. Dkt. #
18, at 1; Dkt. # 43, at 20. Defendant Gary McClasy(or was, at the relevant times) a Security
Personnel Sergeant at DCCC. Dkt. # 18, at 1;®HK8, at 20. Defendant Curtis Hood is (or was,
at the relevant times) the DCCC Chief of Security. Dkt. # 18, at 1; Dkt. # 43, at 16. Defendant

James Cave is (or was, at the relevant times) a DCCC Procedures Officer. Dkt. # 18, at 1; Dkt. #

Ciempa is serving four concurrent twenty-eigbéar sentences for convictions of attempted
robbery with a firearm, assault and battevith a deadly weapon, and two counts of
possession of a firearm. Dkt. # 43-2, at 2.

2 Greg Province has been the DCCC warden since April 1, 2008. Dkt. # 43, at 28.

Morton’s duties include review of griemee forms for compliance with technical
requirements. Dkt. ## 43-2, at 27; 43-8, at 26.

Ciempa mis-spelled defendant McClary’s name.
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42, at 20. Defendant Rick Boy&t(or was, at the relevant times) DCCC Acting Deputy Warden,
Administration. Dkt. # 18, at 1; Dkt. # 43 20. Defendant Doe is DCCC Deputy Warden,
Administration. _Id. Defendant Chris Redeagle is (or waisthe relevant times) the DCCC Acting
Deputy Warden._Idat 3. Defendant Leo Brown is (or was, at the relevant times) the ODOC
Agency Chaplain. Dkt. # 43-10, at 2-3.

A. The Five Percent Nation, or the Nation of Gods and Earths

Ciempa describes himself as a “strict adheoétite teachings of Clarence 13X Smith, a.k.a
Father Allah . . ., founder of the Five Percent Nation, a.k.a. The Nation of Gods and Earths
[(NGE)]. .. .” Dkt. # 18, at 3. He describes (N&GE as “a God-centered Culture.” &t.11. An
NGE Office of Cultural Affairs pulication describes the NGE as “a culture free from but equivalent
to any mainstream religion.” Dkt. # 52, Ex. N, & Bhe NGE “traces its roots to the Black Muslim
movement that emerged in the midtwentieth century and most [directly] to the Nation of Islam . .
. with which the NGE shares some teaching anckitdral text . . . .” Dkt. # 53, at 2. The NGE'’s

central text is known as the 120ld.

> For a more complete description of the N&Ristory and activities outside prisons, see
Marria v. BroaddusNo. 97 Civ. 8297 NRB, 2003 W21782633 (S.D.N.Y. July 31, 2003)
(holding that a complete ban on NGE literature violated RLUIPA). The NGE has been
designated as a prison security thgraup in Michigan, Johnson v. Stewaib. 1:07-CV-
77, 2008 WL 828086 (W.D. Mich. March 26, 2008), New Jersey, Fraise v. Tei2@®e
F.3d 506 (3rd Cir. 2002), North Carolina, Cooper v. Starlvg 5:02-CT-250-BO, 2003
WL 23350443 (E.D.N.C. Jan. 8, 2003), South Carolina, In re Long Term Administrative
Segregation of Inmates Designated as Five Percedtétsd-.3d 464 (4th Cir. 1999), and
Virginia, Cartwright v. MeadeNo. 7:08-CV-00250, 2008 WL 2944668 (W.D. Va. July 31,
2008).

6 The documents attached to several of Qiais pleadings were not imaged and are not
available on the CM/ECF system. Paper copiesavailable for review at the Court Clerk’s
office.



B. ODOC Mail Policy

ODOC has promulgated guidelines relating to correspondence, publications, and audio/video
media. OP-030117 states, in relevant part:

Publications are prohibited that . . . Advocate terrorism, criminal behavior, racial,

religious, or national hatred, or any maaéthat creates an unsafe environment for

the inmates or staff. . . . The facilitynst authorized to implement a prohibition on

any materials that inmates may receive by subscription, such as a magazine,

newspaper, or other similar type of perzali Each issue of the material has to be

received and reviewed to determine wiegtor not it violates the correspondence
restrictions of this agency. . . . Correspondence containing gang related material,
information, photographs, or symbols are prohibited.

Dkt. # 42-4, at 3-5.

The guidelines require ODOC facilities to dgste an employee or group of employees to
review materials coming into the facility. H#ay heads or their designees and prison employees
who review incoming material are required to wgadeyearly training in the review, recognition,
and disposal of contraband material. dtd4. Inmates are notified adceipt of prohibited material
using a prohibited correspondence notification form.Thiey are given the option of “either having
the issue returned to the sender or sent honmbeainmate’s expense, or having the material
destroyed.” _ld. Outgoing non-privileged mail is also subject to inspection. “Mail violating
correspondence guidelines will be returned to the iemvéh an explanation of the violation unless

it is used as evidence in a court/administratiearing. The inmate may also be placed on the

restricted correspondence list and/or subject to disciplinary actiondt &d7.

C. ODOC Grievance Procedures




ODOC has promulgated a procedure, OP-090124, for offender grievanggst, an
offender must try to resolve his or her complaifdimally. If not resolved informally, he or she
must submit a Request to Staff (RTS) form toappropriate staff member. If the complaint is not
resolved, then the offender may submit a forgra@vance, using the Offender Grievance Report
Form (GRF). The GRF is reviewed and a Grma&aResponse from Reviewing Authority is issued.
An inmate may appeal the grievance respamson specified grounds only. The administrative
review authority or chief medical officer, as apprate, performs the final review of an appeal.
Such review is ODOC'’s final ruling.

D. The Five Percenter Newspaper

Ciempa states that he ordered a one-year subscription to The Five Pereesigper in

the spring of 2006. Dkt. # 1&t 3. The newspaper is ‘@entral link and mechanism of
communication with members of the Five Peteesommunity outside prison....” lat5. He
states that he received four or five copiasil November 2006, at which time Volume 12.3 was
prohibited. Defendant Bartley, the DCCC Mailro@ustomer Service Representative states that

Volume 12.3 was the first issue of The Five Percameeived at the DCCC mailroom since he

began working there in August 2003. Dkt. # 43-3, at 32. Bartley believed that Volume 12.3
contained racist material and sent it before the DCCC Literary Review Committee (LRC) on

November 16, 2006. IdThe same day, the LRC determined that “the five percenter newspaper is

! OP-090124 is not in the record on summary judgment. However, the Court may take
judicial notice of its existence. S€ed. R. Evid. 201(b); Ray v. Aztec Well Svc. Ct18
F.2d 888, 889 (10th Cir. 1984noting that the court coukaike judicial notice of agency
rules and regulations). Further, the Te@tfcuit provided a similar description of ODOC
grievance procedures in Thomas v. Parkiars. 09-6203, 09-6204 , 2010 WL 2510653, at
*2 (10th Cir. June 23, 2010).




araceist [sic] publication that advocates segregdate and the overthrow of the ‘whiteman,”” and
recommended that the issue be prohibitedai®5. On November 17, 2006, Ciempa received a

prohibited correspondence notification, which stated_that The Five Pereastelenied because

it was a “raciest [sic] publication.” lét 37. There is no evidencetire record that Ciempa filed
a GRF regarding Volume 12.3.

An article titled “Your Prison & Institution Reporter” in Volume 12.3 states, “[t]o be
perfectly clear the Blackman iso@ and the whiteman is the devil.. in these prisons they lie,
cheat, steal and try to master the original mamgugme as a weapon. From the principal enforcers
to the policymakers the devil is doing his best to use our people as tools and also as a slave.”
Another article states, “[e]ven the bible says ¥Wihiteman was made and was evil in nature,” and
“[s]o itis clear from the beginning or genesis Wiateman has been the evil that lives, the devil in
the flesh.” Dkt. # 43-3, Attachment 11.

On January 30, 2007, Ciempa filed an RTS whth LRC protesting the prohibition of The
Five Percenter Dkt. # 43-2, at 10. Defendant Blair responded, “this issue has already been
answered the Five Percenter will not be allowed.”atdl0. On February 2, 2007, Ciempa filed
GRF No. 07-295, stating that “on or about 1/25I0dgs notified by the Literary Review Committee
that | was prohibited from receiving thevEiPercenter newsper . . . .” _Id.at 8. The reviewing
authority denied Ciempa’s grievance on February 15, 2007, stating:

OP-030117 states “Correspondence is prohibited that advocates terrorism, criminal

behavior, racial, religious, or national hatred, or any material that crqtes [sic] an

unsafe environment for the inmates offdtd The Five Percenter Newspaper that

was reviewed advocates all of the abpsre]. Each publication will be reviewed

separately on its contents, this is not a blanket ban on all publications of the five
percenter newspaper just the one reviewed. Relief Denied.



Id. at 11. Ciempa appealed. Idis appeal was denied becalibere has been nothing offered by
[Ciempa] to the Director which indicates th@iesving authority’s response is not proper.” adl.

13. Ciempa received another prohibited correspocelaotification regarding The Five Percenter

on May 15, 2007. Dkt. # 1, at 23. There is no evidence that Ciempa filed a GRF regarding this

denial. There is no evidence of an issue of The Five Perdmniey denied between May 15, 2007

and January 20009.

On January 25, 2009 (while at JDCC), Cierfifgal GRF No. JDG09-04 stating, “My Jan.
copy of the Five Percenter was confiscated by #gcubDkt. # 43-8, at 42. The grievance response
from reviewing authority states “your newspafrem [sic] The Five Percenter was reviewed to
ensure it met the guidelines stated in [OP-0301Ydur newspaper has been sent to JDCC post
office personnel to be forwarded to you. Relief granted. atidO.

On August 1, 2009 (after Ciempa returned ©@L), Ciempa sent an RTS to Butler in the
DCCC mailroom stating, “upon arrivat DCCC, | did not find any cops of my The Five Percenter
newspaper, namely May and June issues. | recatfjved my July issue.” Dkt. # 53, Ex. B. On

August 20, 2009, Ciempa was notified that Vols. 14.12 and 14.9 of The Five Pehazhteren

forwarded to the LRC. IdEx. C. The LRC recommended that Volume 14.9 be prohibited because
the issue:

contains an article describing an organization called, “God Body.” This article goes
on to indicate that “ Today the Nation®bds and Earth have mostly accepted “God
Body” as their vanguard group used totect and safeguard the ideology of the
NGE . . .". The article indicates thatighgroup has a hand sigwhich is like the
peace sign, except the index finger and middle finger are placed together. . . . all
subsets of the God Body use this numif@é (or gun) hand sign when saluting one
another.” The article indicates thatNiew York, God Body is part of an alliance
called New York G’s. The article indicatdsat the New York G’s wars with any
non-native organizations like Bloods, Crips,”. Page(s) 1, 7, 9, 11 of Volume 14.9
displays this gang sign. DCCC-030117.@Bdicates, “Correspondence containing
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gang related material, information, photographs, or symbols are prohibited.” As a
result, this committee recommends that this issue of “Five Percenter” be prohibited.

Dkt. # 53, Ex. D, at 1. The LRC recommended that Volume 14.12 be prohibited because “[p]age
1, 7 of Volume 14.12 contains photos with widuals displaying number ‘7’ (or gun) hand sign,”

and quoted the policy on gang-related correspondendeat 2. Ciempa received a prohibited
correspondence form regarding V.dlgl.9 and 14.12, dated August 28, 2009, Ha. E. Ciempa
submitted an RTS and GRF No. 09-064, requestiegpnsider[ation of] the LRC’s position that

the N.G.E.’s P.E.A.C.E. [or ‘77] sign is a gang” sign. , l@x. F, at 4. Ciempa’s grievance and
appeal were denied. |EX. F, at 1-2.

On November 17, 2009, the LRC recommended that Vol. 15.3 of The Five Petmmnter

prohibited because of a “[p]hotmm front page of large group - six instances of gang signs being
thrown with hands[.]” Dkt. # 53, Ex. O, at Tiempa received a prohibited correspondence form
dated November 19, 2009. it 2.

On December 8, 2009, the LRC recommended Wol. 15.4 of The Five Percentbe

allowed. Dkt. # 52, Ex. P. Ciempa recealv¥ol. 15.4 and attachei to his Response to

Defendants’ Motion for Summary Judgment and Brief in Support (Dkt. # 52).

E. Correspondence

8 The Court has independently reviewedIs/dl4.9 and 14.12 and finds that the LRC's
description of the content is accuratédowever, the Court makes no independent
determination that the “7” hand signal is a gang sign.
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Ciempa alleges that Bartley, as the Mail R&umpervisor, “interdicted [p]laintiff's personal
correspondence addressed to Almighty Divingide#\llah, G. Kalim, Editor, and/or Allah School
in Mecca, requesting copies of I2(lus lessons, etc., and sending ‘builds’ or ‘add-ons’ for
publication, to which he never received responstes Bfovember of 2006 . . . .” Dkt. # 18, at 5.
Terrence Bolt, a Unit Manager at DCCC, reviewed all prohibited correspondence notices from July
13, 2006 to September 17, 2009 and found no evidencarthabail from Ciempa to G. Kalim had
been prohibited. Dkt. # 43-4, at 14. Bartley, wtas responsible for review of all correspondence
processed through the DCCC mailroom from July 13, 2006 through September 17, 2009, is not
aware of any prohibition of mail from Ciempa @& Kalim. Dkt. # 43-3, at 32. Ciempa has
provided examples of his NGE-related correspondenith persons other than G. Kalim. This
correspondence was sent and received bsnf3a while in ODOC facilities. S&kt. #52, Exs. E-J.

F. Books

Ciempa alleges that two books he ordexede wrongly prohibited, and that another book
was erroneously attributed to him. On November 13, 2007, Ciempa ordered three_books: The

Soldier's Guide Daidoji Yuzan’'’s Code of the Samurand Stoic Warriorsand extra order

envelopes from Edward R. Hamilton, Bookseller. Dkt. # 43-2, at 34. Code of the Saxmiait

of stock and not shipped._Id.

During the last few months of 2007 pook titled The U.S. Army Ranger Handbaakne

into DCCC. Defendant Hood, DCCC Chief oécarrity, does not remember to whom it was
addressed or whether it was sent home oraygst. However, he does remember that the book
“was extremely inappropriate for a correctional setting,” as it contained military subject matter

including combat tactics, demolitions, and boobydrapkt. # 43-4, at 16. On December 3, 2007,



the LRC recommended that the U.S. Army Ranger Handbegpkohibited because it was a security

threat. The LRC form attributed the book to Cied2kt. # 43-2, at 33. On December 19, 2007,
a prohibited correspondence notification form was sent to Ciempa informing him that The U.S.

Army Ranger Handbookad been prohibited. ldt 32.

At around the same time, two military-type books that vaelidressed to Ciempa came into

DCCC. McClary remembers discovering these bpblisdoes not remember their titles. Ciempa

claims that the books were The Soldier’'s Guadd_Stoic Warrior$® McClary had Ciempa come

to the Shift Office to discuss the books. Ma@l told him that “the books contained obvious
violations of the facility’s correspondence guidebrand that they would probably be required to

be sent home.” Dkt. # 43-4, at 35. Ciempa &cClary went to the mailroom where Bartley
weighed the books in order to let Ciempa know the cost “when or if the books were required to be

mailed out.”_Id. There is no record of The Soldier’'s GuateStoic Warriordeing reviewed by the

LRC or formally prohibited. Dkt. # 43-4, at 14.
Ciempa filed GRF No. 08-001 on December 27, 2007. He stated that he did not order the

U.S. Army Ranger Handbopknd that he “actually bought (4) bopkst one (1) was out of stock.

Thus, | was sent three (3) books about militéwgory/philosophy/spirit, not combat, booby traps

or bombs.” _Idat 30.

9 A log of seized contraband shows taapy of the U.S. Army Ranger Handbawks taken
from inmate Devonte Smotherman on November 15, 2007. Dkt. # 43-4, at 42.

10 Ciempa’s GRF regarding this incident states that he ordered four books and three were

shipped. Dkt. # 43-4, at 30. However, he has not identified a third book shipped to him nor
does he claim that a third book was confiscated.
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The Grievance Response from Reviewing Authority, dated January 42068ied
Ciempa’s requested relief, stating:

In accordance with OP-030117, (Correspondence): Publications are prohibited that
contain instructions for the manufacture of weapons and explosives or does create
[sic] an unsafe correctional environmédat the inmates and staff by containing
instructions for self defense. The four books (1) US Army Ranger Handbook, (2)
Combat (3) Demolitions (4) Booby Traps have been deemed prohibited due to being
a security risk.

Dkt. # 43-2, at 28. Ciempa appealed, stating:

| ordered Soldier's Guiddaidoji Yuzan’s Code of the Samuf(ahich was out of
stock/not shipped) and Stoic Warriors . None of these books, Soldier’s Guale
Stoic Watrriors . ., were reviewed. . . . U.S. Army Ranger Handbook has ndthing
do with my property. And Combat, Bwlitions and Booby traps are topics, not
books, of U.S. Army Ranger Handbook, not my property.

Id. at 29. On January 28, 2008, his appeal was returned unanswered for failure to follow proper
grievance procedures regarding attachments to the grievanc® fiokrat 27. Ciempa re-submitted

his grievance on February 6, 2008. Dkt. # 42437. It was again returned unanswered for
attachments to the grievance form and “no infaraction, ‘Request to Staff’' response.” &d 8.

Then, on March 13, 2008, Ciempa’s grievance appeal was denieat. 1Hl.

Ciempa states that The Soldier's Guated_Stoic Warriorgre “indispensable [sic] and

imperative reference tools to aid and assist him in effectively and competently carrying out the
duties of his office . . . as an ‘Older God,’ othessknown as an ‘Officer,” that is, either, a Captain
or Lieutenant, in relation and with respecitmung Gods,’ otherwise known as ‘Non-commissioned

Officers or N.C.O.s/Junior Enlisted Soldiers,’ tlsaprivate soldiers, especially those at D.C.C.C.,

1 The response was signed by defendant Hatwamd dated January 4, 2007, but the date
appears to be a typographical error.

12 The form was signed by defendant Morton. Dkt. # 43-2, at 27.
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in the entire O.D.0O.C. and outside prison . . . .'t.BKL8, at 6-7. He states that the NGE’s “central
text, 120 Degrees, emphasizes military training rfeen who belong to I.S.L.A.M. in North
America.” Dkt. # 52, at 14.

Ciempa re-ordered The Soldier's GuideNovember 2008 while at JDCC. lat 16. He

states that it was reviewed and approved ®pbssession. On December 23, 2009 (after his return

to DCCC), his cell at DCCC was searched and his copy of The Soldier’s Wasdeonfiscated.

Id. He states that he has “initiated the Grie@&Rrocess to exhaust his available administrative

remedies . . ..”_Id.The LRC recommendedahThe Soldier's Guidee prohibited, citing OP-

030117-10 and stating, “[t]his book contains instructions for the military, including numerous
combat tasks. Although this was accepted at JDI@yffender is now at higher security and this
book could be utilized as a threat to creatimgectional environment conducive to the physical
safety of offenders and staff.” Dkt. # 57, at 3.

The Soldier's Guide: The Complete Guidduds. Army Traditions, Training, Duties, and

Responsibilitiess published by the United States Deparitred the Army. The forward states, in

part, “[t]his Soldier's Guide apies to every soldier in the Army. . . This manual describes your

role in the Army, your obligations, and what you eapect from your leaders. Other subject areas
are Army history, training, and professional develepm This manual also describes standards in
appearance and conduct and selected individual @abtasks that are important for every Soldier

to master.” Chapter Five is titled “Traininghd includes a section on “individual combat skills,”
listing “selected combat tasks that are important for every soldier whether in combat arms [ ],
combat support [ ], and combat service suppdorfpches . ...” Appendix A provides conditions,

standards, and performance steps for selectedatdagks. By way of example, the performance

12



steps for the task of “engagegdats with an M16A1 or M16Agfle” include instructions on how
to assume an appropriate firing position basethersituation, and proper aiming technique. The
performance steps for “move over, through, or around obstacles (except minefields)” include
methods of crossing under or over barbed wire and crossing over a wall.
The description of Stoic Warriopovided at the author’s website states:
This book is about sucking it up. Itis abtaighing it out in war and in hard times,
in general. Stoicism has long been ugedescribe a soldier heading off to endure
the hardships of war and in accepting the accompanying misfortunes of battle
without complaint. It's a philosophy that has guided our men and women for
centuries. The Army, Navy, Air Force, aNMi@drines are responsible for shaping the
minds of our stoic warriors. What are they teaching them and how does it control
them? What does history show us aboeftbst-war mind? Can soldiers truly cope
with the hardships of battle? Stoic Warrigrthe first book to delve deeply into the
psychological role modern and ancient Switplays in the character of the military.
Dkt. # 42-2, at 2.
Ciempa states that, “[o]n several differestasions | have borrowed books about military
philosophy, tactics, strategy, history, etc. fro@CC'’s Leisure Library, which has scores of books

on such subjects.” Dkt. # 52, Ex. A.

G. Chapel Time Reguest

On November 16, 2008, Ciempa submitted an RBTGhaplain Remer at JDCC, stating, “I
would like to conduct ‘Parliaments’ on the thiBdnday of every month and ‘Civilization Classes,
Educational Classes and Study Groups’ twiceeggk under the banner of the 5% Nation of
I.S.L.A.M. or the ‘Nation of Gods and EarthsDkt. # 43-8, at 31. He requested that the chaplain
provide space and time for such gatherjfiggeferably in the Chapel.”_IdThe request was denied
and forwarded to the agency chaplain for review. Ciempa then submitted GRF No. JDG08-165

making the same request on December 15, 2008gridveance response from reviewing authority
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stated, “[a]s stated by Chaplain Remer your iniggliest has been denied, however the information
you provided has been forwarded to the agencylatmefor review.” Dkt.# 43-8, at 27. Ciempa’s
appeal was denied. ld. at 26.

On November 7, 2008, defendant Brown, the OD&ency Chaplain, sent Remer an e-
mail, stating:

| am writing in response to your que&sts concerning the Request to Staff you

received asking for meeting space and timéhfeiNation of Godand Earth[s]. Due

to the racial and hate filled nature oéttmaterials and doctrine of the Nation of Gods

and Earth[s], also known as the 5%a@vs,do not allow any meeting space or time

for this group in the Religious Service area. This has been our position in dealing

with these questions at all of our facilities.
Dkt. # 43-10, at 2-3.

Ciempa states that “forming Ciphers (or Studsclés) . . . is vital to N.G.E. practice [and]
individual members’ growth and development. . . . Denying me a forum to teach is tantamount to

denying me my cultural identity . . . .” Dkt. # 52, Ex. A.

H. Request for Special Diet

On November 16, 2008, Ciemmsabmitted an RTS to Reer requesting that JDCC
“[p]Jrovide [him a] Halal diet through Food Séres and allow me to purchase Halal food products
from approved vendors . . ..” Dkt. # 43-6, at 15. The response stated, “[y]our request is being
denied. According to OP-030112 ‘All religioustected meals will be offered through a common
pork-free or meat free meal or kosher.” I@P-030112 requires that “an offender who wishes to
receive [a religious restricted diet] must subniBpecial/Religious Diet Request Form” .. . . to the

facility food service supervisor.” Dkt. # 4133, at 6. On November 25, 2008, Ciempa submitted

13 Morton signed the denial of Ciempa’s appeal. Dkt. # 43-8, at 26.
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GRF No. 08-143, stating “I can eat kes foods, but koshes more restrictive than Halal . . . .
Anyhow, kosher is highly recommended for N.G.@herents.” Dkt. # 48, at 13. He requested
to be allowed to “partake of kosher meals, aalternative to Halal, if it will be less burdensome
on O.D.O.C. and will help facilitate the expressodmy cultural (religious) beliefs. Also, allow
me to purchase kosher/Halal food products fepproved vendors for personal consumption and
for my Honor days*, especially since the Canteedevoid of kosher/Halal meats, and/or dairy
products.”_ldat 13-14 (punctuation in original). The December 22, 2008 grievance response from
reviewing authority states:

In accordance with OP-030112 entitled “Religi@esvices”, all religious restricted

meals will be offered through a common pdmée or meat free meal or kosher diet.

If you wish to receive one of these nothdts you must submit a ‘Special/Religious

Diet Request Form’ to the food service mgera She will review the request and if

the request is for the kosher diet shid ferward it to the &cility chaplain for

review. Be reminded that the kosheetdis only provided to offenders who

demonstrate their religious faith mandates compliance with a kosher diet.
Dkt. # 43-6, at 11. Ciempa appealed, statingh&gtRA has misconstrued my request, which is not

for a ‘common pork-free or meat-free meal or kosloert, instead, for a Halal diet. Said Halal diet

would ensure that | am not consuming pork or, more importgmihk by-products. Also, itis less

restrictive than kosher, forbidding mixtures oéah and dairy.” He goes on to state, “Halal, or

kosher_as a concessjas the easiest way to ensure | am not consuming_pgr&rérby-products

...." 1d. (emphasis in original). There is no recofdCiempa submitting a special/religious diet

request form in November or December 2008. Dkt. # 43-10, at 9, 11.
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The ODOC special/religious distquest form lists three special/religious diets available:
pork free, meat free, and kosher. dt7+* On October 29, 2009 (afteis third amended complaint
was filed), Ciempa submitted a special/religialist request form. He crossed out the word
“Kosher” and wrote “Halal.” Dkt# 53, Ex. J, at 2. The Chaplalanied his request, stating “[t]he
[ODOC] does not offer a Halaleli. The Kosher Diet is adable by [ODOC] policy OP-030112
only to those who have stated their religious feathe either Jewish, Messianic Jewish or House
of Yaweh. Nation of Gods and Earth[s] is not eligible for a Kosher Diet.atldl.

l. Request for Hygienic Products

On November 16, 2008, Ciempa sent an RTBdmer stating, “[p]er my Cultural beliefs
. .. which are religious in nature, | am to abstain from pork or pork by-products in my hygienic
items, e.g., toothpaste, deodorant, soap, lotionSete reverse for contact information.” Dkt. # 43-

6, at 8. He requested to be allowed “to passhpork or pork by-produftee hygienic items from
[NGE] approved vendors . . . .” Dkt. # 43-6, at Bhe response stated, “[t]his request is being
returned unanswered. Please submit one item per request.” Id.

On November 17, 2008, Ciempa submittedeaosid RTS to Remer stating, “I am an
adherent of the 5% Nation or N.G.E. and | would like to use the vendor of my Nation’s choice:
Medina Industrial Corporation . ...” Dkt. # 63at 20. Ciempa requested that Remer “[c]onsider
and, then, approve the above vendor.” Ithe disposition, dated November 24, 2008, stated,

“[a]ccording to OP-030112, this office ‘will maintaalist/catalog of authorized vendors developed

14 The example of the special/religious diet request form submitted as paet Mittinez

report is effective January 2009. Thus, it wasthe form during the relevant time period.
However, there is no evidence in the record that would suggest that the November/December
2008 form differed materially from the January 2009 form.
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by the agency religious services coordinator.’ill submit this request to the agency Chaplain for
review.” Id.

On November 25, 2008, Ciempa submitted GRENDG08-142. He stated, “the Chaplain’s
response/disposition is entirely unreasonable.RWI$ addressed one (1) issue: pork- or pork by-
product-free hygienic items. If | followed his instructions, | would have to submit at least 10-12
separate grievances, costing at least twentydatywfour dollars.” Dkt. # 43-6, at 7. He requested
that he be allowed to “purchase hygienic itlmasmetics from an approved vendor, in accordance
with the dictates of my cultural (religious) beliefs.” Dkt. # 43-6, at 6.

The grievance response from reviewing authority, dated December 18, 2008, stated:

This office, along with Chaplain Jamesr®&r, conducted a visual inspection of the

hygiene items sold in the JDCC canteerheck for any animal by-products. The

investigation revealed thiie only items listed that calibe considered questionable

were the curl activator and the protein styling gel. Both of these products contained

an item listed as hydrolyzed animal prat¢iowever the listing did not specify what

type of animal was used.

Unless you can provided [sic] verified docaimtation that the hygiene items sold in

the canteen are unacceptable your request to purchase hygiene items from another

vendor is denied.

Dkt. # 43-6, at 4. Ciempa appealed stating:

[M]y clergy was not contacted. Is thdsie to your non-recognition policy towards

the N.G.E.? . .. The overwhelming majority of basic ingredients may or may not be

pork- or pork by-product-free depending their origin or processing history.

Accordingly, they require clerical supendgsito insure that their origin is from a

pork- or pork by-product free product and ttiety were processed with the proper

equipment. Who is your resident chemist or cleric on these issues? . . . Are you

indifferent to my beliefs? Shouldn’t you err on the side of caution?

Dkt. # 43-6, at 5. The reviewing authority’spense was affirmed on January 15, 2009. Dkt. # 43-

6, at 3.
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Ciempa submitted GRF No. JDG08-144 on Noven2®, 2008. This form was substantially
similar to GRF No. JDG08-142, but also stated “Isare the agency chaplain and this chaplain are
familiar with said company/vendor. 1 am s@BOC and ODOC inmates have utilized said vendor
in ... [remainder not in the record].” Dkt48-6, at 19. The grievance response from reviewing
authority was virtually identical to the response to GRF No. JDG08-142. Dkt. # 43-6, at 18.

On November 25, 2008, Ciempa submitted an RTS form to “Chaplain” requesting that he
facilitate the purchase of “pork-free soap (Afri@ack Soap or Palm Oil Soap).” Dkt. # 43-6, at
26. On December 5, 2008, Ciempa submitted GRF No. JDG08-148. He stated, “l shouldn’t have
to file thirteen separate grievances behind issee, i.e., pork- or pork by-product-free hygienic
items. Thisis entirely unreasonable. This impésahy federally protected rights to freely exercise
my religious beliefs. For further assistance, aontThe National Office of Cultural Affairs . . . for
the Nation of Gods and Earths . . ., Born King AJIRrison Administrator . . . . Soap is mandated.”
Dkt. # 43-6, at 25. Ciempa requested that tkieevang authority “[c]ontact said outside religious
authority and permit me to purchase said hygienic item from an approved venda@t2%26.
The grievance response from reviewing authoritg weually identical to the response to GRF No.
JDGO08-142. Dkt. # 43-6, at 23. Ciempa appealed, stating:

My clergy was not contacted. Did the Rall [telephone number] or visit [internet

address], for example? @me manufacturers of ToRe . . Where does Sodium

Tallowate(Sodium Cooate and/or Sodium Palm Kernglesene from? What about

Hydrogenated Tallow Acidor example? Beef, sheepRwrk? Is the RA a Chemist
or Cleric?

Id. at 24 (emphasis in original). Ciempa submitted similar RTSs, GRFs, aralsapgiating to
hand/face cream, Dkt. # 43-6, at 31, moistagziotion, Dkt. # 43-6, at 37, and other hygienic

products. His grievances and appeals were denied.
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Ciempa submitted an affidavit stating that he does not want a chemical analysis performed
on each product in the canteen. Dkt. # 52, ExH&.“was only pointingput that ODOC officials
are not qualified to pronounce products perrbissunder Judaic or lEmic Law or N.G.E.
Hygienic/Dietary laws.”_Id.

J. Procedural History of this Case

Ciempa filed his initial complaint (Dkt. # 1 this case on November 20, 2008. He filed
an amended complaint (Dkt. # 6) on December 8, 2008, a second amended complaint (Dkt. # 10)
on December 31, 2008, and a third amended comg@kt. # 18) on June 2, 2009. On July 10,
2009, Ciempa filed a “motion for preliminary injuren and/or temporary restraining order” (Dkt.
# 24). On July 14, 2009, the Court entered an iOpiand Order (Dkt. # 26) directing service of

the third amended complaint and preparatioa gijecial report pursuant to Martinez v. Aaer0

F.2d 317 (10th Cir. 1978), and dengiCiempa’s motion for a prelimary injunction. The Martinez
report (Dkt. # 43) was filed on @ber 23, 2009. Defendants haled a motion to dismiss and/or

for summary judgment (Dkt. # 42).
Il.

Both parties have submitted extensive factual matéfisgimmary judgment pursuant to
Fed. R. Civ. P. 56 is appropriate where themoigenuine issue of material fact and the moving

party is entitled to judgent as a matter of law. Celotex Corp. v. Cat#t7 U.S. 317, 322-23

(1986);_ Anderson v. Liberty Lobby, Inet77 U.S. 242, 250 (1986); Kendall v. Watkif88 F.2d

15 Ciempa has submitted factual materials as attachments to various pleadings and as stand-
alone submissions to the Court. For good cause shown, Ciempa’s motions to supplement
the record (Dkt. ## 56, 57, 58) are granted tlwedsubmitted materials are deemed part of
the record on summary judgment. Similarlye thaterials attached to Plaintiff’'s Motion to
Reassert his Motion for Preliminary InjunctionkiD# 53) are deemed part of the record on
summary judgment. The Court has reviewed all materials submitted by the parties.
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848, 850 (10th Cir. 1993). The plain languageRole 56(c) mandates the entry of summary
judgment, after adequate time for discovery apdn motion, against a party who fails to make a

showing sufficient to establish the existence oklament essential to that party’s case, and on

which that party will bear the burden of proof at trial. Celp®#%7 U.S. at 317. “Summary
judgment procedure is properly regarded not disfavored procedural shortcut, but rather as an
integral part of the Federal Rules as a wheleich are designed ‘to secure the just, speedy and
inexpensive determination of every action.” &1.327.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts . . . . Where the
record taken as a whole could not lead a ratiigalof fact to find for the non-moving party, there

IS no ‘genuine issue for trial.”_Matshga Elec. Indus. Co. v. Zenith Radio Cor75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existof a scintilla of edence in support of the
plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essence, the inquiry for the Court
is “whether the evidence presents a sufficdisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,
the Court draws “all justifiable inferences,” @k 254, and construes the record in the light most

favorable, Garratt v. Walket 64 F.3d 1249, 1251 (10th Cir. 199®)the party opposing summary

judgment.

Pro sepleadings must be liberally construed. $kenes v. Kerner404 U.S. 519, 520

(1972). Nevertheless, the court should not asshmsole of advocate, and should dismiss claims

which are supported only by vagusdaconclusory allegations. Ha8135 F.2d at 1110. Moreover,
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even_proseplaintiffs are required to comply withe “fundamental requirements of the Federal

Rules of Civil Procedure.”_Ogden v. San Juan Cau?yF.3d 452, 455 (10th Cir. 1994).

.

Ciempa brings the following claims: 42 U.S.&1983 claims for violation of his First,
Fourth, and Fourteenth Amendment rights and a RIAblaim arising out ahe denial of The Five
Percenter§ 1983 claims for violation of his First, Fourth, and Fourteenth Amendment rights and
a RLUIPA claim arising out ahe prevention of correspondencighwG. Kalim; § 1983 claims for
violation of his First, Fourth, and Fourtee®timendment rights and a RLUIPA claim arising out
of the prohibition/confiscation of books; § 1983 wlaifor violation of his First and Fourteenth
Amendment rights and a RLUIPA ahaiarising out of the denial of his request for space and time
in the prison chapel; 8 1983 claims for violatiorhi First and Fourteenth Amendment rights and
a RLUIPA claim arising out of the denial ofshiequest for a special diet; and § 1983 claims for
violation of his First and Fourteenth Amendrheghts and a RLUIPA claim arising out of the
denial of his request to purchase pork-free hyigiproducts and the approval of an NGE vendor.
He names multiple defendants, in their official and individual capacities.

For the purposes of this case, the Court$rdad NGE as a religion within the meaning of

the First Amendment and RLUIPA. The Court will first consider the legal sufficiency of the

16 Although one court has determined that the N&3iot a religious group, that determination

was based on the NGE’s disavowal of the labaligion” and its attempts to distance itself

from mainstream Islam. Sedgarrison v. Watts609 F. Supp. 2d 561, 571-73 (E.D. Va.
March 26, 2009). Such reasoning is unpersuasive in this case, where there is significant
evidence that the NGE has characteristics sinolthose associated with more mainstream
religions. The Court will not engage in a deigation of what is and is not a religion.
Further, several other courts have assuthedl the NGE is a religious group for First
Amendment and RLUIPA purposes. See, élarbin-Bey v. Rutter420 F.3d 571 (6th Cir.

2005) (affirming designation of NGE as a pnggang and security threat group); Fra?83
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claims associated with each incident. The Cailrthen proceed to consider the proper defendants,
the defense of qualified immunity, and the proper potential remedies.

A. Ciempa’s Claims

1. Denial of the Five Percenter

Ciempa argues that his First, Fourth &odirteenth Amendment and RLUIPA rights were

violated by the prohibition of The Five Percentés a preliminary matter, the Court finds that

Ciempa’s claim that The Five Percentexs banned outright is patncontradicted by the record

evidence. Ciempa received several issues of The Five Peresuténe undisputed evidence shows

that, pursuant to ODOC policy, each issue wasere®d individually. Thus, to the extent that

Ciempa seeks to bring a claim based on a complete ban on The Five Pedsfatetants are

entitled to summary judgment on such claim. Taoairt will consider Ciempa’s claim relating to

the denial of particular issues of The Five Percenter

a. First Amendment

“Prison walls do not form a barrier sepangtiprison inmates from the protections of the

Constitution.” _Turner v. Safley482 U.S. 78, 84 (1987). Inmates retain “those [constitutional]

rights that are not inconsistent with [their] statissprisoner[s] or with the legitimate penological

objectives of the corrections system.” kat 94 (quoting Pell v. Procunje417 U.S. 817, 822

(1974)).
In order to state a free exercise claim, is@rer-plaintiff “must first show that a prison

regulation ‘substantially burdened . . . sincerely-held religious beliefs.” Kay v. B&01sF.3d

F.3d 506; In re Long Term Administrative Segregation of Inmates Designated as Five
Percentersl74 F.3d 464; Marrj®2003 WL 21782633.
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1214, 1218 (10th Cir. 2007) (quoting Boles v. Ne&6 F.3d 1177 (10th Cir. 2007)). Prison
regulations affecting free speech or free exercise are ‘valid if [they are] reasonably related to

legitimate penological interests.”” Thornburgh v. Abb480 U.S. 401, 413 (1989) (quoting Turner

482 U.S. at 89); see alstammons v. Saffle348 F.3d 1250, 1255 (10th C2003) (“[iinmates’ free

exercise rights are . . . subject to prison restms rationally related to legitimate penological
interests”);_Ind v. Wright52 Fed. App’x 434, 437 (10th Cir. 2002) (unpublishe¢fyegulations
governing the receipt of reading materials by inmates must be analyzed under a reasonableness
standard, and . . . such regulations are valitely are reasonably related to a legitimate penological
interest”). Further, neutral, generally applicdbl@s do not violate thEree Exercise Clause, even

if they have an incidental effeoh religious practice. Emp’t Div. v. Smjth94 U.S. 872 (1990).

The Tenth Circuit balances the factors outlined in Tyd#&2 U.S. 78, to determine the validity of

a prison regulation, Sd€ay, 500 F.3d at 1219; Hammqr$8 F.3d at 1255. First, a court is to

consider “whether there is a logical connection between the prison regulation and the asserted

penological interest. Hammqgr348 F.3d at 1255; see al$arner 482 U.S. at 89-91. Second,

courts consider “ whether there are alternatieans of exercising the right that remain open to
prison inmates.”_Turner82 U.S. at 90. Third, courts asséthe impact that accommodation of

the asserted constitutional rightill have on others (guardand inmates) in the prison.”
Thornburgh 490 U.S. at 418. Fourth, courts consider “whether any policy alternatives exist that
would accommodate the right in question at anfl@mis cost to the prison.”_Hammon348 F.3d

at 1255.

o Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. P. 32.1: 10th Cir. R. 32.1.
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OP-030117 states, in relevant part, “[pJublicas are prohibited that . . . [a]dvocate
terrorism, criminal behavior, racial, religious, or national hatred, or any material that creates an
unsafe environment for the inmates or staff. Correspondence containing gang related material,
information, photographs, or symbols are prohtbiteDkt. # 42-4, at 3-5. This policy burdens
Ciempa’s free speech and free exercise rights betdwesebeen applied to deny him several issues
of his religious/community publication. However, the regulation is reasonably related to the
legitimate penological interest of maiimtisg prison order and security. Séehnson2008 WL
828086, at *3 (determining that a prohibition onrabil relating to a designated security threat
group was reasonably related to the legitimate penological goal of maintaining order and security);

see als@ooper 2003 WL 23350443, at *1 (finding no First Amendment violation in confiscation

of plaintiff's NGE medallion because “[a]though thaipliff has the right to religious material as
protected material, [he] does not have the righpossess security threatening material simply
because it has alleged religious ties”). Individzedireview of incoming publications is a rational
means of achieving that objective. 3eé 52 Fed. App’x at 437-38 (determining that Colorado
prison regulation prohibiting mail that could encowag endorse violence, hatred, or contempt of
other persons was rationally related to a legitimate penological interest).

Further, the policy was reasonably applied. Prison officials reasonably concluded that denied

issues of The Five Percentemtained gang-related material or other material that creates an unsafe

prison environment. Cid. at 438 (noting that prison adminidties are not required to limit their
exclusions to materials “likely” to lead to vesice). Prison officials in other states have reached

similar conclusions. See, e.dohnson2008 WL 828086, at *3 (upholding an outright ban on The

Five Percentebecause it “contains threat group symbols and signs and articles which advocate

24



racial supremacy”). Even where claims are basethe First Amendment, it is inappropriate for

courts to “substitute [theirjJudgement on . . . difficult and sensitive matters of institutional
administration’ . . . for the determinations bbse charged with the formidable task of running a

prison.” O’Lone v. Estate of Shabaz82 U.S. 342, 353 (1987) (quoting Block v. Rutherfd&B

U.S. 576, 588 (1984)). This Cawrill not second-guess the LRCIetermination that particular

issues of The Five Percentemtained material that could creain unsafe prison environment. The

first Turnerfactor is satisfied.
Regarding the second Turnkctor, review and denial of particular issues of The Five
Percentedoes not deprive Ciempa of all means of eisang his religion. It is undisputed that he

has received several issues_of The Five Percemérother NGE-related publications. See

Hammons$348 F.3d at 1256 (“the mere diminishmengggosed to complete denial, of [plaintiff's]
spiritual experience is relevant in determining whether the proffered penological interests suffice
to justify the infringement”).

Finally, allowing inmates to receive materiaticontains gang symbols or other threatening
content would have a significant negative impact on other inmates and prison guards because it

would make the prison environment less safe. Thus, the third Tfaoter is satisfied. The record

does not contain evidence of policy alternativesheir potential cost t&DOC. However, the
Tenth Circuit has held that a prison’s decisiowiilhhold entire issues of a magazine, rather than

redacting offending portions, was a reasonable policy choice given that the costs of a redaction

policy would be prohibitive, Shabazz v. Parsdri&y F.3d 1246, 1249 (10th Cir. 1997). The Turner

factors weigh in favor of ODOC'’s decision tongeparticular issues of The Five Percenter
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OP-030117 is valid because it is rationally related to a legitimate penological interest, and
itwas reasonably applied in Ciempa’s case. Therefore, defendants are entitled to summary judgment

on Ciempa’s First Amendment claims relating todbrial of specific issuad The Five Percenter

b. RLUIPA

RLUIPA prohibits a government from “impos[ing] a substantial burden on the religious
exercise of a person residing in or confined tanatitution . . ., even if the burden results from a
rule of general applicability, unless the governnaarhonstrates that the imposition of the burden
on that person (1) is in furtherance of a compelling governmental interest; and (2) is the least
restrictive means of furthering that compellgpgvernmental interest.42 U.S.C. § 2000cc-1(a).
“Religious exercise” is defined as “any exera$eeligion, whether or not compelled by, or central
to, a system of religious belief.” 42 U.S&2000cc-5(7). The standards under RLUIPA are more

strict than those under the Free Exse Clause. Abdulhaseeb v. Calbo®@0 F.3d 1301, 1314

(10th Cir. 2010). In order to pceed with a RLUIPA claim, a plaintiff must demonstrate “he wishes
to engage in (1) a religious exercise (2) motivdtga sincerely held belief, which exercise (3) is
subject to a substantial burden imposed by the governrifert.’at 1312. A religious exercise is
substantially burdened under RLUIPA

when a government (1) requires participation in an activity prohibited by a sincerely
held religious belief, or (2) prevents participation in conduct motivated by a dincere
held religious belief, or (3) places subgianpressure on an adherent either not to
engage in conduct motivated by a sincerely held religious belief or to engage in
conduct contrary to a sincerely held religious belief, such as where the government
presents the plaintiff with a Hobson’s choice -- an illusory choice where the only

18 Courts must not judge the truth, significarmezentrality of the belief in question, but may

inquire into the sincerity of a prisoneipsofessed religiosity. Lovelace v. Le€/2 F.3d
174, 187 n.2 (4th Cir. 2006) (cited in Abdulhase®®0 F.3d 1314 n.6).
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realistically possible course of action trenches on an adherent’'s sincerely held
religious belief.

Id. at 1315. Once the plaintiff produces prifaaie evidence to support a claim, the government
must show that the substantial burden is necessary to further a compelling governmental interest and
is the least restrictive means of furthering that intéfedl U.S.C. § 2000cc-2(b).

While RLUIPA imposes a compelling interestistiard, “*‘context matters’ in the application

of that standard.”_Cutter v. WilkinspB44 U.S. 709, 722 (2005) (diray Grutter v. Bollinger539

U.S. 306, 327 (2003)). In passing RLUIPA, Congreas “mindful of theurgency of discipline,
order, safety, and security in penal institutions,” and “anticipated that courts would apply
[RLUIPA’s] standard with ‘due deference tbe experience and expertise of prison and jail
administrators in establishing necessary regulatiodgrocedures to maintain good order, security
and discipline, consistent with considgon of costs and limited resources.” &.722-23 (quoting
S.ReP.No0. 103-11, at 10 (1993), reprinted1993 U.S.C.C.A.N. 1892, 1899, 1900). The ODOC
has a compelling interest in maint&ig prison security and order. Seéeat 723 n.11 (“[c]ourts .

. may be expected to recognize the government’s . . . compelling interest in not facilitating
inflammatory racist activity that could imperil prison security and order”).

Ciempa describes The Five Percemtef'a central link and mechanism of communication

with members of the Five Percenter community outside prison .. ..” Dkt. # 18, at 5. Ciempa has
failed to establish that the denial of particular issues constitutes a substantial burden on his religious

exercise. While failure to receive The Five Percentay make it somewhat more difficult to

engage with other members of the NGE commuamty receive religious teaching, the burden is not

19 The plaintiff retains the burden to show thattaligious exercise is substantially burdened.
42 U.S.C. § 2000cc-2(b).
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substantial because Ciempa has been permittedd¢ose some issues_of The Five Perceatewell

as other NGE-related correspondence and reading materiaknial of certain issues of a
religious/community newspaper does not prevent Ciempa from practicing his religion or pressure
him to alter his beliefs or practices. S&mrtwright 2008 WL 2944668, at *2 n.2 (determining that
plaintiff had failed to show that classificatiohNGE as a securitthreat group and ban on NGE

material would constitute a substantialdem on his religious exercise); cf. aSbdulhaseep600

F.3d at 1321 (“[w]e are not willing to conclude . that every single presentation of a meal an
inmate considers impermissible constitutes a substantial burden on an inmate’s religious exercise”).
For these reasons, defendants are entitled to summary judgment on Ciempa’s RLUIPA claim

arising out of the prohibition of particular issues of The Five Percenter

C. Fourth Amendment

The Fourth Amendment applies when a plaintiff can claim a justifiable, reasonable, or

legitimate expectation of privacy that has beemded by government action. Smith v. Maryland

442 U.S. 735, 740 (1979); see alGaiz v. United State889 U.S. 347 (1967). Because a prisoner

does not have a legitimate expectation of privacy in his or her cell, “thehFAmendment
proscription against unreasonable searches doegpplyt within the confines of the prison cell.”

Hudson v. Palmed68 U.S. 517, 526 (1984). Further, prissrigave no legitimate expectation of

privacy in non-privileged incoming mail if prisong@ations provide that mail may be inspected.

SeeUnited States v. Gordod68 F.3d 1222, 1228 (10th Cir. 1999).

20 Because the burden is not substantial, the {Gmed not determine whether receipt of The
Five Percenteis a religious exercise protected by RLUIPA.

28



ODOC regulations clearly provide that incomimail may be inspected. Therefore, Ciempa

had no legitimate expectah of privacy in the prohibited issues of The Five Perceaelr his

Fourth Amendment claim fails.
d. Due Process

“The requirements of procedural due process apply only to the deprivation of interests
encompassed by the Fourteenth Amendmemitstection of liberty ad property. . . . [T]he range

of interests protected by procedudale process is notfinite.” Bd. of Regents of State Colls. v.

Roth 408 U.S. 564, 569-70 (1972). In ortiestate a procedural due process claim, a plaintiff must

first establish the existence of a recognized pigpw liberty interest._Stidham v. Peace Officer

Stds. and Training265 F.3d 1144, 1149 (10th Cir. 2001). The Tenth Circuit has held that liberty

and property interest claims by prisoners are tartsyzed under the standard set forth in Sandin
v. Conner 515 U.S. 472 (1995). “A deprivatiomaasioned by prison conditions or regulations
does not. . . require procedudale process protection unless it imposes an ‘atypical and significant

hardship on the inmate in relation to the ordyriacidents of prison |é.” Steffey v. Orman461

F.3d 1218, 122110th Cir. 2006) (quoting Sandib15 U.S. at 484). Among other things, “an
inmate’s right to receive mail and other packages may be limited by prison regulations that are
reasonably related to legitimate penological interests.atld222.

The Court has already determined that OP-030117 is reasonably related to legitimate
penological interests. Sdeart 11l.A.1.a,_supra The prohibition of certain issues of The Five

Percentedid not impose an “atypicaind significant hardship” on Ciempa because it was merely

21 Ciempa also mentions the Fifth AmendmBute Process Clause. The Fifth Amendment
Due Process Clause applies to the Federal government only.
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a prohibition of contraband material. Ciempa has no protected interest in The Five Paragénter

defendants are entitled to summary judgment on Ciempa’s Due Process claim relating to the denial

of particular issues of The Five Percenter

e. Equal Protection

Equal protection “is essentially a direction that all persons similarly situated should be

treated alike.” _City of Cleburne v. Cleburne Living C#73 U.S. 432, 439 (1985). Where a

classification targets a suspect class or invadMesmdamental right, it must be narrowly tailored to

achieve a compelling governmental interest. KT. & G Corp. v. Attorney Gen. of 6&%aF.3d

1114, 1137 (10th Cir. 2008). If it does not, it need only be rationally related to a legitimate

government purpos@.ld. Religion and race are suspelssifications._See, e.gAbdulhaseeb

600 F.3d at 1322 n.10 (religion); Save Palisade FruitLands v., P@8d-.3d 1204, 1210 (10th Cir.

2002) (race). In order to violate the equal pridvecclause, state action must be motivated by an

improper purpose, rather than merely having a disparate impact. Washington y4D@wksS.

229, 239-42 (1976).

Ciempa asserts that “other retigs materials or groups similarly situated (e.g. Odinists, etc.)
are not subject to said oppressive and abuisiterdictory measures” Dkt. # 18, at 5. This
unsupported, conclusory allegation is insufficient to support an equal protection claiin&Nbee

Enters., Inc. v. BEI Sensors & Sys. C?31 F.3d 1284, 1287 (10th Cir. 2000) (“[ulnsupported

conclusory allegations . . . do not create a genssueeiof fact”). Furthethere is no evidence that

OP-030117 was motivated by a discriminatory purposkat prison officials prohibited particular

issues of The Five Percenteecause of Ciempa’s race or religion. Therefore, defendants are

= Gender-based classifications are subject to intermediate scrutiny.
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entitled to summary judgment on Ciempa’s equal ptateclaim relating to the denial of particular

issues of The Five Percenter

2. Correspondence

Ciempa alleges that DCCC interdicted tisrespondence addressed to “Almighty Divine
Justice Allah, G. Kalim, Editor, and/or Allah8ml in Mecca.” He has provided no evidence to
support this assertion. Had such correspondence been prohibited, DCCC would have issued a
prohibited correspondence notification. There isewprd of such a notification in this case.
Further, the undisputed evidence shows that Géehas been permitted to engage in NGE-related

correspondence with persons outside prison. SeeDkig# 52, Exs. E-J. Therefore, defendants

are entitled to summary judgment on Ciempa’s claims regarding correspondence with G. Kalim.

3. Books

Ciempa alleges that defendants ascribed _the U.S. Army Ranger Hartdbbiok “for

purposes of oppressively and abusively deprivingdfilms lawful property . ..” Dkt. # 18, at 7.
There is no evidence that Ciempa suffered anyliegagnizable injury due to the LRC’s erroneous

assumption that the U.S. Army Ranger Handhwak his. Ciempa has failed to state a claim based

on such book.

It is undisputed that Ciempa ordered The Soldier's GardeStoic Warriorén late 2007

but did not receive them. Ciempa subsequemntigred and received a copy of The Soldier's Guide

while at JDCC, and that copy was later confiscateBCCC. Ciempa states that “these books
would help him further his knowledge and deeis understanding of his central text, 120.,

and carry out his duties as amrger of the [NGE], vis-a-visieophytes’ .. ..” Dkt. # 52, at 2. He
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argues that the denial of these books deprivedhims First, Fourth, and Fourteenth Amendment
and RLUIPA rights.

a. First Amendment

There is no evidence that The Soldier's Guwd&toic Warriorsvere formally reviewed or

denied in 2007. However, denial (whether formal or informal) of the two books was rationally

related to the legitimate penological interestr@intaining prison safet The Soldier’s Guide

contains instructions on how to scale walls &rastel under or over barbed wire. Stoic Warriors
contains information regarding how warriors aegrted to cope with battle. For the same reasons
as stated in Partlll.A.1.a, supExCCC’s decision to prohibit these books survives First Amendment

scrutiny under the Turndactors. The same is true fOCCC'’s decision to confiscate Ciempa’s

copy of The Soldier's Guide late 2009 or early 2010. Therefore, defendants are entitled to

summary judgment on Ciempa’s First Amendment claim regarding the denial of his two books.
b. RLUIPA

Ciempa has provided evidence that he selgdrelieves that studying The Soldier's Guide

and_Stoic Warriorss important to his NGE practice atidht DCCC has substantially burdened this
practice. _E.g.Dkt. # 52, Ex. A, at 3 (“[b]Jased on 120 believe all men who practice I.S.L.A.M.
should have a basic understanding of military principles, traditions, training, duties and

responsibilities, etc.”). Among other things, dgmf these books prevents him from “carry[ing]
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out his duties as a membafrthe [NGE],_vis-a-visneophytes’ . . . 2 Dkt. # 52, at 2. He has
established the elements of a prifaaie case under RLUIPA. Therefore, the burden shifts to
defendants to show that the prevention of thesxks was the least restrictive means of achieving
a compelling governmental interest.

This case highlights the difficult and delicatxtsions that prison officials (and courts that
review their decisions) must make when atteéngpto accommodate potentially disruptive, violent,
or otherwise dangerous religious practices while ensuring prison safety. It also highlights the
difference between the deferential rational basiserevhat neutral, generally applicable policies
receive under the First Amendment and the stditiny that such policies receive under RLUIPA.
Ciempa’s religious need to study military tastiirectly conflicts with the ODOC’s compelling
interest in maintaining prison order and security, Getter 544 U.S. at 723 n.11 (describing the
interest in prison security and order as “compelljngrhe question is whether the denial of these
particular books was the least restrictive means of achieving this interest.

The Soldier's Guidds a part of the record on summary judgrffeand the Court has

independently reviewed its contents. The bookigles instructions on, among other things, scaling
walls and traveling under or over barbed wire emwhbat techniques. These instructions could be

used to facilitate prison escape. Preventindabik was the least restrictive means of ensuring that

= It is not clear whether Ciempa needs these partibolaks for his NGE practice and duties.
Drawing all reasonable inferences in Ciempa’s favor, the Court assumes the denial of these
two books substantially burdens his religious practice because other, permissible military
books (such as those in the prison library) woultisatisfy his need to study military tactics
and principles. Going forward, Ciempa must demonstrate that the denial of these specific
books substantially burdens his religious exercise.

2 The submitted copy of The Soldier’s Guideludes DCCC'’s identifations of objectionable
sections.
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Ciempa did not receive information thveduld facilitate violence or escape. Gdva v. Smith582

F.3d 410, 416-17 (2nd Cir. 2009) (detening that prohibition of plaintiff's religiously-mandated
martial arts training was the least restrictive nseainensuring institutional safety). The fact that
JDCC administrators allowed Ciempa to postes$ook does not change the Court’s conclusion.
DCCC administrators determined that the higlemurity level at DCCC warranted confiscation of
the book. Mindful of the need tcord “due deference to the experience and expertise of prison
and jail administrators,” and applying RLUIPA “Wiparticular sensitivity to security concerns,”

Cutter 544 U.S. at 716, 722, the Court finds that banning The Soldier's Guidehe least

restrictive means of achieving the compelling interest in prison order and safety.

In contrast, Stoic Warrioris not part of the record @ummary judgment. The publisher’'s

description of Stoic Warriordoes not suggest that the boantains information constituting a
specific threat to prison order or security. Fttvdescription, it appears that the book is about the
warrior ethos and the history of stoicism iretmilitary. Defendants, at this stage of the
proceedings, have failed to meet their burden to show that prohibiting this book was the least
restrictive means of achieving a compelling inter&ghereas rational basis review permits a court

“to hypothesize interests that might sugpardecision, Tuan Anh Nguyen v. I.N,S$33 U.S. 53,

77 (2001), RLUIPA's strict scrutiny standard reqaioeurts to consider only the actual reasons for
a decision. Defendants have provided no subswrgpecific explanation of why Stoic Warriors
was prohibited. _Sef@bdulhaseeb600 F.3d at 1318-19 (reversing the district court’'s grant of
summary judgment because the record did notadomvidence of why prison officials refused a
request or that they considered other altereajiv Defendants’ general assertion that the book is

inappropriate is insufficient, especially given that the book is not obviously inappropriate for a
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correctional setting. Further, based on the curesratrd, the Court finds no meaningful distinction
between Stoic Warriorand many of the military books available in the DCCC prison library, for

example._SEALS at WakJ.S. Special Forcesind_Warrior Soul SeeDkt. # 52, Ex. U. At this

time, defendants have failed to show that prohibiting Stoic Waliddhre least restrictive means

of achieving DCCC’s compelling interest in maintaining prison safety and order. Therefore,
defendants are not entitled to summary judgme@iempa’s RLUIPA claim regarding the denial

of Stoic Warriors®

C. Fourth Amendment

For the same reasons as stated in Part IIl.A.1.c, SOm@mpa had no legitimate expectation
of privacy in incoming mail. Therefore, def#ants are entitled to summary judgment on Ciempa’s
Fourth Amendment claim regarding the denial of his books.

d. Due Process

For the same reasons as stated in Part I1l.A.1.d, SD@@&C’s prevention or confiscation
of material rationally designated as contrabadahdt impose an “atypical and significant hardship”
on Ciempa, so he had no protected intereseibhtioks. The fact that DCCC may not have followed
its standard procedures regarding review andipition of contraband mail is immaterial. Prison

regulations do not confer dueggess rights on inmates. Sandia5 U.S. at 482; see alSwooper

v. JonesNo. 10-6003, 2010 WL 1444897, at * 2 (10th Cir. Apr. 13, 2010) (unpubli&rgthe

process due here is measured by the Due Process Clause of the United States Constitution, not the

» This determination is subject to the Couarglysis of individual defendants and damages.

SeePart 1ll.C, infra

2 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. P. 32.1: 10th Cir. R. 32.1.
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internal policies of the prison”). Theretrdefendants are entitled to summary judgment on
Ciempa’s due process claim regarding the denial or confiscation of his books.

e. Equal Protection

Ciempa has not identified any other similarly situated inmates who were treated differently
than he was, nor is there any evidence thatdenial of Ciempa’s books was motivated by a
discriminatory purpose. For the saneasons as stated in Part Ill.A.1.e, supiefendants are
entitled to summary judgment on Ciempa’s equalgatidn claim regarding the denial of his books.

4. Chapel Time Request

Ciempa alleges that ODGthas denied his request for space and time in the prison chapel
to conduct NGE classes or meetings, in viokatof his First and Fourteenth Amendment and
RLUIPA rights. Ciempa states that the requestasises would be “a forum for the expression and
practice of his cultural (religious) beliefs arntgs with members and non-members alike.” Dkt. #
18, at 8. He states that “denying me a forum to teach is tantamount to denying me my cultural
identity . ...” Dkt. #52, Ex. A, at4. His reqievas denied because OD@&s a state-wide policy
of denying religious meeting space and time to the Nd&ie to the racial and hate filled nature of
the materials and doctrine of the Nation of Gods and Earth[s].” Dkt. # 43-10, at 2-3.

Ciempa also makes vague assertions that he has been injured because ODOC refuses to
formally recognize the NGE. E,dkt. # 18, at 8. To the extent that Ciempa attempts to assert a

claim based solely on the lack of formal reatign, such claim is without merit. Failure to

2 Ciempa’s request was made while he was at JDCC. Defendants have not argued that his
claims are moot because he has been transferred back to DCCC. Further, his request for
chapel time was denied pursuant an ODOC-pwaliey that, presumably, remains in effect.
Therefore, Ciempa’s claim is not moot.
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recognize a religious group in itself does not restine’s religious practice; the consequerafes

nonrecognition affect religious practice. Jé¢@rdeman v. Stewar195 Fed. App’x 706, 708-09

(10th Cir. 2006) (unpublished)“[w]e do not see how failure t@cognize [plaintiff's] faith has in

itself any effect of restrictingis religious practice”); see al§tartwright 2008 WL 2944668, at *2

n.2 (determining that governmental action of clgasy the NGE as a security threat group did not
substantially burden plaintiff’'s exercise of religion).

a. First Amendment

Ciempa asserts that the denial of meetirage@nd time violates his First Amendment rights
of free speech, religious exercise, and associ&tiodPDOC does not allow NGE meetings in

religious services facilities because it has conduldat NGE doctrine and materials are “racial and

hate-filled.” ODOC's refusal to provide meeting space and time to groups it deems a security threat

is rationally related to the legitimate intstef maintaining prison order and safé&typDOC's
determination that NGE doctrine and materiad¢s“eaicial and hate-filled” is supported by evidence

in the record, including articles and photographs in The Five Perc€higis sufficient to survive

2 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. P. 32.1: 10th Cir. R. 32.1.

29 To the extent that prisoners retain associational rights, they are subject to regulation
rationally related to a legitimate penological interests. Further, “freedom of association is

among the rights least compatible witicarceration.”_Overton v. Bazzet&39 U.S. 126,
131 (2003).

30 The policy of not providing meeting space to grotizg pose a security threat is content-
neutral. The fact that the content or bel@fa particular religious group might contribute
to that group being deemed a security risk adadsnean that the security risk policy itself
is directed at coent or religion. _CfFraise 283 F.3d at 516 (determining that a prison’s
security threat group policy, which consid#rs history and purpose of the potential threat
group, was neutral and did not take religion into account).

37



rational basis review. Defendants are entitleslitomary judgment on Ciempa’s First Amendment
claims regarding the denial of chapel time.
b. RLUIPA

Ciempa has made_a prirfacie case that denying his request for chapel time substantially
burdens his religious exercise. He assertshiblaling meetings and teadg are important to his
NGE practice and identity. Therefore, defendaets the burden of showing that banning the NGE
from the chapel is the least restrictive mearacifeving a compelling interest. Although the Court
has determined that ODQC couédionally conclude that the NGE constitutes a security threat, see
Part lll.A.4.a, suprahe only evidence that ODQC actuatached such a conclusion is the Agency
Chaplain’s e-mail to Remer. This e-mail does eunttain specific information as to the basis for
ODOC'’s conclusion._Sedbdulhaseep 600 F.3d at 1318 (“inadequately formulated prison
regulations and policies grounded on mere speculation, exaggerated fears, or post-hoc
rationalizations will not suffice to meet [RLUARS] requirements”) (quoting 146 Cong. Rec. 16698-
99 (July 27, 2000)). By way of example, there is no evidence that NGE members have caused
disruptions in ODOC prisons. Further, defendants have submitted no evidence that ODOC
considered alternatives to a complete deniahajpel time to the NGE. Therefore, even assuming
the NGE is a security threat, there is insufiti evidence that the ODCCpolicy is the least
restrictive means of maintaining prison order and security. ABdalhaseep600 F.3d at 1319
(noting that there was no discussion of whether the prison’s refusal to accommodate prisoner’s
religious request was the least restrictive mehasstate could employ to satisfy its interests).
Defendants have failed to meet their burdeniatttme. Therefore, defendants are not entitled to

summary judgment on Ciempa’s RLUIPA claim regarding the denial of chapel time.
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C. Due Process

There is no evidence that ODOC's refusal to permit NGE meetings in the prison chapel
imposes an atypical and significant hardship on Cientiga the essence of incarceration that one
may not have the space, time, and freedom to meet with people of one’s choosing and engage in
desired activities while imprisoned. Defendartsentitled to summary judgment on Ciempa’s due
process claim regarding the denial of chapel time.

d. Equal Protection

Ciempa asserts that “other religions or religs groups similarly situated are not subject to

such oppressive and abusive measures . . . .” Dkt. # 18, at 9. This unsupported conclusory
allegation does not create a genuine issue of rahtadgt. There is no evidence that similarly-
situated individuals or religious groups were treated differently, or that ODOC’s policy was
motivated by an improper purpose. Therefore, defendants are entitled to summary judgment on

Ciempa’s equal protection claim regarding the denial of chapel time.

5. Request for a special Diet

Ciempa alleges that prison officials refusedrbpuest for a special diet, in violation of his
First and Fourteenth Amendment and RLUIPghts. The Prison Litigation Reform Act of 1996,
42 U.S.C. 8§ 1997e seq(PLRA), requires prisoners to exhapsason grievance procedures before

bringing suit under federal law. 42 U.S.C. § 1997¢(a); seelaiws v. Bock549 U.S. 199, 202

(2007). Defendants argue that Cgarhas failed to exhaust administrative remedies regarding his
request for a special diet, and that such clstould, therefore, be dismissed. Dkt. # 42, at 26.
Ciempa submitted a special/religious diet request form with the word “Kosher” crossed out and the

word “Halal” handwritten on Ocber 29, 2009, after the filing of his third amended complaint.
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There is no evidence that Ciempa appealed the chapikenial of this requst. Therefore, he has
not exhausted available administrative remediesth&@e@xtent that Ciempa seeks to state a claim
based on the denial of a Kosher diet, such clairst ime dismissed for failure to exhaust available
administrative remedies.

However, as Ciempa points out, the special/ialig diet request form could not be used to
request a Halal diet, because no such diet iseaffeDkt. # 52, at 2. Ciempa submitted RTSs and
GREFs (prior to his submission of the special/ielig diet request form in 2009) regarding a Halal
diet, and his requests and appeal were deniedreldre, he has exhausted his available remedies
regarding his request for a Halal diet. Ciempa requested a Halal diet in his RTS and GRF, but he
also stated that he could “partake of kosher maalan alternative to Halal,” Dkt. # 43-6, at 13, and
that he would accept kosher meals “as a concessiorat id..

a. First Amendment and RLUIPA

To the extent that Ciempa seeks to bring a claim based on the failure to provide him with a
Halal diet, he has failed to establish that sadlare imposes a substantial burden on his religious
exercise._SeAbdulhaseep600 F.3d at 1312. Ciempa himself sththat his religious needs could
be satisfied by the provision of a Kosher diétherefore, defendants are entitled to summary
judgment on Ciempa’s First Amendment and RLUIPA claims regarding a Halal diet.

b. Due Process and Equal Protection

Ciempa has failed to identify similarly-situated individuals who received different treatment.
He has failed to show that thenil®l of a Halal diet imposed a significant and atypical hardship. It

is a reality of prison life that mates may not receive diets indivally tailored to their particular
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beliefs or desires. Therefore, defendants are entitled to summary judgment on each of Ciempa’s
claims relating to the denial of his request for a special diet.

6. Hyaqienic Items

Ciempa alleges that his First and Fourteehmendment and RLUIPA rights have been
violated by ODOC'’s denial of hirequest to purchase pork-figgienic products and his request
that ODOC approve the NGE’s vendor of suatdoicts. Ciempa needs pork-free hygienic products
“as a means to preserve his mental power aadty appearance.” Dkt. # 18, at 10. NGE doctrine
prohibits the use of hygienic products coniiagy pork or pork by-products. The DCCC chaplain
performed a visual inspection of the hygienic itawailable in the canteen and concluded that two
hair products were the only products thasgbly contained pork or pork by-products. ODOC
denied Ciempa’s request to appe the NGE vendor. Ciempa haatstl that he “does not want a
chemical analysis done on each product,” bat tie wants ODOC to contact NGE authorities
regarding the items for sale in the canteen. Dkt. # 52, at 4.

a. First Amendment and RLUIPA

Ciempa has failed to establish that the avditglof items in the canteen or ODOC’s refusal
to contact NGE authorities has substantially boedehis religious exercise. He has not produced
any evidence that items in the canteen cormark or pork by-products (besides, possibly, the two
previously-identified hair products). Ciempaigre speculation that items could contain pork by-
products is insufficient to create a genuine essdi material fact. Further, under the First
Amendment and RLUIPA, Ciempa must establish that his religious exercise has been burdened;
therefore defendants do not have to prove tleaethre no pork by-products in canteen items. Cf.

Ashann-Ra v. JohnspNo. 7:02-CV-00927, 2003 WL 24056720%&t7 (W.D. Va. Aug. 22, 2003)
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(granting defendants summary judgment on plaistifaim that prison officials failed to research
his religious needs regarding hygiene products atidgihat plaintiff failed to identify any specific
ingredients or products that were objectionabla)fact, the evidence shows that prison officials
attempted to accommodate Ciempa’s religious séggerforming a visual inspection of all items
sold in the canteen.

Ciempa has similarly failed to show how ODOC'’s refusal to contact NGE authorities
regarding canteen items constitutes a substantial burden on his religious exercise. Ciempa is free
to contact NGE authorities on his own if heasmcerned that canteen items are unacceptable. The
First Amendment and RLUIPA do not requiraspn authorities to actively facilitate Ciempa’s
religious exercise. _Se@bdulhaseep 600 F.3d at 1230-31 (noting that RLUIPA requires
“‘governments to refrain from substantially Baning religion, not to affirmatively subsidize
religion”). The same is true for the denialB&mpa’s request to approve the NGE vendor. Ciempa
has not alleged that the vendopoducts are the onlyygienic products he may use. Therefore,
it is not clear how the refusal to approkis vendor burdens his religious exercise. ODOC
authorities have not forced Ciempa to engageomduct that violates his beliefs, prevented him
from engaging in religious exercise, or placatisantial pressure on him to do so. Ciempa has
failed to establish a primi@cie case for a First Amendment or RLUIPA violation regarding the
canteen items because he has failed to show that his religious exercise has been substantially
burdened. Therefore, defendants are entitled to summary judgment on Ciempa’s First Amendment

and RLUIPA claims regarding hygienic items.
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b. Due Process

Ciempa argues he was not presented with a meaningful opportunity to dispute the hygienic
items issue because ODOC officials refused to cohtactligious authorities. Dkt. #52, at4. This
is not sufficient to state a claim for a dueqass violation. Ciempa has not shown that ODOC'’s
failure to contact NGE authorities or otherwise prove to him that canteen items are religiously
acceptable imposes an atypical and substantial burden. Incarceration necessarily carries with it
restrictions on a prisoner’s ability to purchase iteifrtsis or her choosing. Defendants are entitled
to summary judgment on Ciempa’s due process claim relating to hygienic items.

C. Equal Protection

Ciempa asserts that “other religions or religs groups similarly situated are not subject to
. oppressive and abusive measures” Dkt. # 18, at 11. Again, he provides no evidence to
substantiate this claim. Ciempa has failed to identify other similarly situated individuals who
received different treatment and has not pradiday evidence that ODOC'’s treatment of his
requests was motivated by an improper purpose. Therefore, defendants are entitled to summary
judgment on Ciempa’s equal protection claim relating to hygienic items.

B. Claims not Contained in the Third Amended Complaint

Ciempa makes additional allegations in motions and briefs filed after his third amended
complaint. For example, in Plaintiff's Motidn Reassert His Motion for Preliminary Injunction
(Dkt. # 53), Ciempa claims that he “has not received any response from Agency Chaplain Leo
Brown concerning his request for ODOC to inclunlés religious policy the use of oils for NGE
adherents, the possession of headgear and eaclkpecific to the NGE, and the viewing of DVDs

specific to the NGE.” Dkt. # 53, at 3. The Cowill not consider claims not plead in Ciempa’s
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third amended complaint. Such claimsrev@ot within the sape of the_Martinezeport, and
defendants have not been provided adequate notstebfclaims. The scope of this suit cannot be

a moving target; Ciempa cannot add claims toghisevery time prison officials allegedly violate

his rights. He is free to file additional suits regarding incidents not covered in his third amended
complaint. To the extent that Ciempa has mdeestld additional claims to this suit, such motion

is denied.

In summary, defendants are not entitled to summary judgment on Ciempa’s RLUIPA claims
regarding the denial of Stoic Warricaad his request for chapel time. Defendants are entitled to
summary judgment on the remainder of Ciempaisws. Having narrowed the scope of the claims
asserted in this case, the Court will proceed to determine the proper defendants going forward.

C. Proper Defendants

The Court will now determine which defendaate proper parties to Ciempa’s remaining
claims, and in what capacity or capacities they may be sued.

1. Particular Defendants

The defendants responsible for the denial of Stoic Warandschapel time are the only
proper parties defendants in this suit going forward. Ciempa alleges that McClary, Hood, Jones,
Morton, and Harvanek were involvedthre prohibition of Stoic Warrior®kt. # 18, at 6-7, and that
Jones, Morton, and Brown were involved in ttenial of his request for chapel time, &.8.
Defendants Dinwiddie, Blair, Bartley, Cavepyett, and Redeagle shall be granted summary
judgment because Ciempa has not alleged thatvileeg involved in the incidents giving rise to

Ciempa’s two remaining claims.
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Inthe § 1983 context, the Tenth Circuit regsitteat individual liability be based on personal

involvement in the alleged constitutional violation. Foote v. Spi@éd&lF.3d 1416, 1423 -24 (10th

Cir. 1997);_see alsBatel v. United StateBlo. 97-1083, 1997 WL 764570, at *2 (10th Cir. Dec. 4,

1997) (unpublished) (“plaintiff must demonstrate . . . that each remaining defendant personally
participated in the alleged deprivation of lesistitutional rights”). There is no supervisory liability
under § 1983 absent an “affirmagiVink . . . between the constitotial deprivation and either the
supervisor’s personal participation, his exerciseatml or direction, or his failure to supervise.”

Gallagher v. Sheltgrb87 F.3d 1063, 1069 (10th Cir. 2009) (quoting Green v. Brad€ihF.3d

1296, 1302 (10th Cir. 1997)). This logic is@lapplicable to RLUIPA claims. Qfovelace 472

F.3d at 193 (dismissing RLUIPA claim againsieasistant warden because it was the warden, not
the assistant, who issued the challenged polidp)otherwise non-culpable person cannot be held
liable for his subordinate’s violation of RLUIPA méréecause of his or her status as a supervisor.
Ciempa alleges that McClary seized Stoic Warrfatshe direction and command of . . . Hood,
Chief of Security . . . .” Dkt# 18, at 6. There is evidencatiMcClary was personally involved

in the decision to seize and prohibit the booKowever, there is no evidence that Hood was
personally involved in the decision to confiscate Stoic Warr@mrghat he was even aware that the
book had come into DCCE. Therefore, Hood is entitled to summary judgment on Ciempa’s

RLUIPA claim regarding the confiscation of Stoic Warriors

31 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See

Fed. R. App. P. 32.1: 10th Cir. R. 32.1.

82 There is evidence that Hood was aware that The U.S. Army Ranger Hardinbodme in

to DCCC, but defendants are entitled to sumymuadgment on Ciempa’s claims regarding
such book._SePart I1l.A.3, supra
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Morton’s only involvement in the incident was her return of Ciempa’s grievance appeal
based on failure to follow proper proceduresthin§ 1983 context, the “denial of a grievance, by
itself without any connection to the violationa@dnstitutional rights alleged by plaintiff, does not
establish personal participation . . ...” Gallagh&7 F.3d at 1069 (discussiplaintiff’'s argument
that the defendant “rubber stamped” his grievancds$)e same is true here. Morton reviewed two
of Ciempa’s grievance appeals and denied therfaflure to comply with technical or procedural
requirements. Her return of Ciempa’s grievaaygpeal for failure to follow proper procedures does
not show substantive involvementthe denial of Stoic WarriorsSimilarly, the only evidence of
Harvanek’s involvement is that he review€ttmpa's GRF and tooko action. There is no
evidence that Harvanek had substantive involet in the confiscation of Stoic Warriorslorton
and Harvanek are entitled to summary judgment on Ciempa’s Stoic Wataors

Jones is not a proper defendant regarding the Stoic Wacl@im because there is no

evidence that he was personally involved ingwen aware of, the decision to prohibit the book.
Jones is entitled to summary judgment on Ciempa’s Stoic Wadtairs.

Ciempa brings his RLUIPA claim regardiolgapel time against Jones, Morton, and Brown.
Just as in the_Stoic Warriomscident, Morton’s only involvement with the denial of Ciempa’s
request for chapel time was her denial of Ciempga®svance appeal for technical reasons. There
is no evidence of her substantive involvemenhedecision to deny Ciempa’s request or ODOC’s
position regarding the NGE. Therefore, Morton is entitled to summary judgment on Ciempa’s
RLUIPA claim regarding the deniaf his chapel time requesCiempa’s chapel time claim may,

however, proceed against Jonad 8rown. Brown made the decision to ban the NGE from the
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chapel. As the Director of ODOC, Jones wapaomsible for the ODOC's policy of not allowing

the NGE to use the chap®l.

In summary:

. There are no remaining claims against defeéadznwiddie, Blair, Bartley, Cave, Boyett,
and Redeagle, and they are entitled to summary judgment on all claims;

. Defendants Hood, Morton and Harvanek,Jomes are entitled to summary judgment on
Ciempa’s RLUIPA claim regarding Stoic Warriprs

. Defendant Morton is entitled to summary judgton Ciempa’s RLUIPA claims regarding

the denial of his chapel time request;

. The remaining defendant to CiemBpL.&IPA claim regarding Stoic Warriors McClary;
and

. The remaining defendants to Ciempa’s RLUtRAM regarding chapel time are Jones and
Brown.

2. Claims for Damages

The PLRA prohibits prisonersdm bringing federal actions “fenental or emotional injury
suffered while in custody without a prior showiogphysical injury.” 42 U.S.C. § 1997e(e). In

Searles v. Van Bebbe?51 F.3d 869 (10th Cir 2001), the Tentlnc@it held that this limitation on

recovery applied to a plaintiff's First Amendmetaim that prison offi@ls denied him a Kosher

diet. Id.at 876-77. The limitation applies to claims for actual or compensatory damages, but not

3 Because the chapel policy is ODOC policy, blasis for a claim against Jones is premised
on more than a mere respondeat superior theory.
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nominaf* or punitive damages. lct 879, 881. Ciempa has not alleged any physical injury caused
by the alleged deprivations of his RLUIPA right Therefore, Ciempa’s claims for actual or
compensatory damages must be dismissed.

Further, there is no evidence in the recordupport an award of punitive damages. In the
§ 1983 context, punitive damages “are to be awdronly when the defendant's conduct is shown
to be motivated by evil motive or intent, or whiemvolves reckless or callous indifference to the
federally protected rights of othersThe focus must be on whetttee defendant's actions call for

‘deterrence and punishment over and abovepitmtided by compensatory awards.” Youren v.

Tintic School Dist.343 F.3d 1296, 1308 (10th Cir. 2003) (quoting Jolivet v. Deld®6l F.2d 573,

577 (10th Cir. 1992)); see algtatel v. Wooten264 Fed. App’x 755, 760 (10th Cir. 2008)

(unpublished¥ (determining, in the First Amendment cortteRat prison officials’ actions did not

“rise to the level of evil intent or reckless otloas indifference to sustain a jury award of punitive
damages”). If punitive damages were available under RLU3tE#g same standard should govern

the availability of such damages. The record is entirely devoid of evidence that the remaining
defendants acted with recklesscatlous indifference to Ciempa’s federally protected rights. The
record shows that the remaining defendants rea$phalieved that the NGE was a security threat

and the denial of Stoic Warrioesd the denial of chapel time were necessary for prison safety.

3 “Nominal damages are damages in name oniyiglrsums such as six cents or $1.” They

do not purport to compensate for past wrongsey are symbolic only.”__Utah Animal
Rights Coal. v. Salt Lake City Cor371 F.3d 1248, 1264 (10th Cir. 2004) (quotingaD
B. DoBBs, DoBBSLAW OF REMEDIES 8 3.3(2), at 294 (2d ed.1993)).

® Unpublished decisions are not precedential, butlmeayited for their persuasive value. See

Fed. R. App. P. 32.1: 10th Cir. R. 32.1.

% The Tenth Circuit has not determined whether punitive damages are “appropriate relief”
under RLUIPA.
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There is no evidence that their actions were motivated by animosity towards the NGE or

insensitivity to Ciempa’s needs. Ciempa’slaifor punitive damages fail. Therefore, Ciempa’s

only remaining potential damages claim is for nominal damages.

3.

Official Capacity Claims

“[A] suit against a state officiah his or her official capacity is not a suit against the official

but rather is a suit against the official’s office. Agh, it is no different from a suit against the State

itself.” Will v. Michigan Dep’t of State Polic&91 U.S. 58, 71 (1989). Mever, “official-capacity

actions for prospective relief are not treatedetsons against the State.” Kentucky v. Graham

473U.S. 159, 167 n.14 (1985); see disoParte Young209 U.S. 123 (1908). Therefore, the

doctrine of sovereign immunity does not bar Ciempa’s claims for prospective relief against

defendants in their official capaciti&s.

The Tenth Circuit recently discussed the availability of money damages against official

capacity defendants under RLUIPA:

Several circuit courts have held, undee principles of sovereign (Eleventh
Amendment) immunity, that money damagee not available for official-capacity
RLUIPA claims. This view is supported by the statement by one of RLUIPA's

37

Defendants argue that sovereign immunity bars Ciempa’s § 1983 claims only and did not
discuss sovereign immunity and RLUIPA. p&eately, defendants argue (incorrectly) that
noclaims against individual defendants araikable under RLUIPA. Dkt. # 42, at 29. This
proposition is not supported by the cases to which defendants citBol8gel02 F. Supp.

2d at 1240 (stating that RLUIPA does not pewtaims against individual officers “except
perhaps in his or her official capacity”); Smith v. All&92 F.3d 1255, 1276 n.12 (11th Cir.
2007) (holding that state prison institutiomsived their sovereign immunity under
RLUIPA). Further, although state officiakcting in their official capacities are not
“persons” under § 1983, Wil491 U.S. at 71, this is irrelevant because Ciempa has no
remaining 8§ 1983 claims. A person acting unci@or of state law is within RLUIPA’s
definition of “government.”42 U.S.C. § 2000cc-5. The Tartircuit has not determined
whether states waive their Eleventh Amendment immunity under RLUIPA by accepting
federal funds. Other circuits have reached differing conclusions on the issue.
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sponsors in the House of Representativ@s.the other hand, one circuit court has

concluded that monetary relief is available against official-capacity defendants in

RLUIPA suits (although, the court also acknowledged, for a prisoner plaintiff, the

Prisoner Litigation Reform Act generallyilidimit such relief to nominal damages).
Abdulhaseep600 F.3d at 1311-12 (internal citations omitted).

The Abdulhaseelsourt did not ultimately decide the issue because it was not raised on
appeal. Pursuantto the PLRA, only nomimal punitive damages are potentially available Pseré
l11.C.2, supraFurther, under the circumstances of this case, punitive damages are not available. 1d.
The Court will determine if Ciempa is legally and factually entitled to nominal damages against the

remaining defendants in their official capacitiesuiimmary judgment is not entered on these claims

in the future and if Ciempa prevails at trial.
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4, Individual Capacity Claims and Qualified Immunity

Defendants argue that they are entitled to qualified imm&hiGovernment officials sued
in their individual capacities are immune fromilkblamages liability “as long as their actions could
reasonably have been thought consistent with the rights they are alleged to have violated.”

Anderson v. Creightgr#83 U.S. 635, 638 (1987). There is a two-part test for qualified immunity.

A court must determine whether, “taken in the ligiust favorable to the party asserting the injury
... the facts alleged show thiifial’'s] conduct violated a constitional right,” and whether that

right was clearly established. Saucier v. K&838 U.S. 194, 201 (2001) (overruled on other grounds

by Pearson v. Callahah29 S. Ct. 808 (2009)). Recently, gpreme Court has determined that

courts may determine whether a right was clearly established before determining if the facts alleged

establish the violation of a constitutional right. Peard@9 S. Ct. at 818.

38

This Court has previously recognized that theight of authority suggests that RLUIPA
does not authorize individual capacity suits at all. Flssemons v. Joneblo. 00-CV-0143-
CVE-SAJ, 2006 WL 353448, at *1 (N.D. Okla. Feb. 14, 2006) (citing Bdi@2 F. Supp.

2d at 1240; Rowe v. Davi873 F. Supp. 2s 822, 828 (N.D. Ind. 2005); Guru Nanak Sikh
Society of Yuba City v. SutteB26 F. Supp. 2d 1128, 1136 (E@al. 2003); Hale O Kaula
Church v. Maui Planning Comm'r229 F. Supp. 2d 1056, 1067 (D. Haw. 2002)). The
Eleventh Circuit has held that individual capacity suits are not authorized under RLUIPA
because the statute was enacted under Cssigrarticle | Spending Power and, pursuant

to Eleventh Circuit law, “Congress cannot its&pending Power to subject a non-recipient

of federal funds, including a state official actiin his or her individual capacity, to private
liability for monetary damages.” Smith v. Alles02 F.3d 1255, 1273 (11th Cir. 2007). The
Fourth, Fifth, and Seventircuits have reached similar conclusions. Sekson v. Milleg

570 F.3d 868, 889 (7th Cir. 2009); Rendelman v. Rob68 F.3d 182, 188-89 (4th Cir.
2009);_Sossamon v. Lone Star State of TeX@6 F.3d 316, 328-29 (5th Cir. 2009); but see
Campbell v. Alameida 295 Fed. App’x 130, 131 (9th Cir. 2008) (affirming the
determination that defendants were entitledualified immunity, which suggests that the
court assumed that individual capacity suitsenvavailable). If individual capacity suits
were unavailable under RLUIPA, the qualified inmity issue would be moot. Because the
Court finds that the remaining defendants are entitled to qualified immunity, the result would
be the same if individual capacity suits were completely barred.
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Qualified immunity protects “ all but the phdy incompetent or those who knowingly violate

the law.” Malley v. Briggs475 U.S. 335, 341 (1986). Thereforepider to be clearly established,

“[t]he contours of the right must be sufficienttyear that a reasonable official would understand
that what he is doing violates that right.” Tieéevant, dispositive inquiry in determining whether
arightis clearly established is whether it woulatlear to a reasonabléicer that his conduct was
unlawful in the situation he confronted.” Sauck33 U.S. at 202 (quoting Andersal83 U.S. at
640). An official cannot be helgersonally liable for taking actidhat he or she reasonably - but
mistakenly - believes is lawful. Sé@derson483 U.S. at 641 (discussing reasonable but mistaken
determinations of probable cause).

Defendants argue that they are entitled tolifigd immunity because it is not clearly
established that the NGE is digon entitled to RLUIPA protectioff. Dkt. # 42, at 33. The Court
need not resolve this issue because the rengaitefendants are entitled to qualified immunity on
a different basis. Itis not clearly establisheat the denial of a book that prison officials deem to
be a security threat and the denial of chdjpe¢ to a group that prison officials deem to be a
security threat would violate RLIPA. The evidence shows that the relevant officials believed that
the book and meetings would threaten prison sgcufihe Court has determined that such beliefs
were reasonable, seart lll.A., supraand that defendants are entitled to summary judgment on all
of Ciempa’s First Amendment claims. Defentfawere not entitled to summary judgment on some
of Ciempa’s RLUIPA claims because RLUIPA requires more than a mere reasonableness

determination. However, what exactly RLUIPA requires in a case such as this one is far from

39 This contention is tenuous. It is clearly established that religious exercise is entitled to

RLUIPA protection. As discussed in Part Ill.A, supttee NGE has many aspects of a
religion.
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clearly established. There is no evidence that the remaining defendants should have known that their
conduct would violate the laff. Therefore, they are entitled to qualified immunity.
V.

Ciempa has filed a pleading titled Plaintiff's ktm to Reassert his Motion for Preliminary
Injunction (Dkt. # 53). On July 10, 2009, Cienfpead a motion for preliminary injunction and/or
temporary restraining order (Dkt. # 24). Thaition was denied because Ciempa had not served
defendants. Dkt. # 26, at 3. The extent that Ciempa seeks reconsideration of this ruling, he has
provided no basis to do so.

Liberally construing Ciempa’s pleading, as itstjahe Court construes Dkt. # 53 as a second
motion for a preliminary injunction. A preliminairyjunction is an “extraordinary equitable remedy

designed to ‘preserve the relative positions ofptheies until a trial on the merits can be held.

Westar Energy, Inc. v. Lak&52 F.3d 1215, 1225 (10th Cir. 2009) (quoting Univ. Of Tex. v.

Camenisch451 U.S. 390, 395 (1981)). To be entitled fweliminary injunction, the moving party
must establish the following:

(1) a substantial likelihood of success on thetsef the case; (2) irreparable injury
to the movant if the preliminary injunctiondgnied; (3) the threatened injury to the
movant outweighs the injury to the otlparty under the preliminary injunction; and
(4) the injunction is not adverse to the public interest.

40 Further, denying qualified immunity under these circumstances would be contrary to the
purposes of the doctrine. Prison officials,amlike police officers, must be reasonably free
to make determinations regarding immediate threats to prison safety without fear of
subsequent individual liability. It would be dangerous to adopt a rule encouraging prison
officials to err on the side of accommodating questionable RLUIPA claims at the expense
of prison safety.
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Kikumura v. Hurley 242 F.3d 950, 955 (10th Cir. 2001). As a preliminary matter, the Court must

determine whether the plaintiff seeks a “specificdisfavored” type of preliminary injunction. See

Schrier v. Univ. of Colq.427 F.3d 1253, 1259 (10th Cir. 2005); O Centro Espirita Beneficiente

Uniao Do Vegetal v. Ashcrgf889 F.3d 973, 975 (10th CR004) (en banc). The three types of

disfavored preliminary injunctions are: “(1) preliminary injunctions that alter the status quo; (2)
mandatory preliminary injunctions; and (3) preliminary injunctions that afford the movant all the
relief that it could recover at the conclusiof a full trial on the merits.” O Cen{r889 F.3d at 975.

If an injunction fits into one of these three cateégmrit must be “more closely scrutinized to assure
that the exigencies of the case support the graofiagremedy that is extraordinary even in the
normal course.”_Id.

Ciempa’s requested injunction would be mandatory, particularly with respect to the provision
of chapel time. An injunction is mandatorythwar than prohibitory, “if the requested relief
‘affirmatively require[s] the nonmovant to act in atgaular way, and as a result . . . place[s] the
issuing court in a position where it may have to provide ongoing supervision to assure the

nonmovant is abiding by the injunction.” Schridf7 F.3d at 1261 (quoti®CFC ILC, Inc v. Visa

USA, Inc, 936 F.2d 1096, 1099 (10th Cir. 1991)). If theu@ were to grant Ciempa a preliminary

injunction on his surviving claims, it would begréred to set the terms of and supervise the
provision of space and time in the prison chapel.

Even if the requested injunction were piecifically disfavored, Ciempa would not be
entitled to a preliminary injunction because the hbe¢eof hardships and public interest tip strongly
in defendants’ favor in this case. The Court will not second-guess prison officials’ reasonable

determinations regarding prison safety withoutlg fieveloped record. The potential risk to prison
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safety that the requested injunction would create greatly outweighs the risk of harm to Ciempa. The
Court will not enter a preliminary injunction orderipgson officials to act in contravention of their
reasonable conclusions regarding prison saf€igmpa’s motion for a preliminary injunction is
denied.
IT IS THEREFORE ORDERED that plaintiff's motions to supplement the record (Dkt.
## 56, 57, 58) argranted.
IT IS FURTHER ORDERED that Plaintiff's Motion to Reassert His Motion for
Preliminary Injunction (Dkt. # 53) idenied
IT IS FURTHER ORDERED that Defendants’ Motion to Bimiss Plaintiff's 42 U.S.C. 8§
1983 Civil Rights Complaint or Alternatively Mion for Summary Judgment and Brief in Support
(Dkt. # 42) iggranted in part anddenied in part, as set forth herein. Summary judgment is granted
on all claims except the following claims against the following defendants:
. A RLUIPA claim for theenial of Stoic Warrioragainst defendant McClary in his official
capacity; such claim is for declaratory and injunctive relief and nominal damages; and
. A RLUIPA claim for the denial of space dimde in the prison chapel against defendants
Jones and Brown in their official capacitissich claim is for declaratory and injunctive
relief and nominal damages.
IT IS FURTHER ORDERED that summary judgment is entered for defendants Dinwiddie,
Morton, Blair, Bartley, Harvanek, Hood, Cave, Boyett, and Redeagle, and they are terminated as
parties. Summary judgment is entered on thendagainst McClary, Jones, and Brown insofar as

those defendants were sued in their individual capacities.
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IT IS FURTHER ORDERED that additional motions for summary judgment may be filed
after a reasonable time for additional discovery, but no laterQtober 31, 2010.
DATED this 23rd day of August, 2010.
Clace ¥ Epl

CLAIRE V. EAGAN _J
UNITED STATES DISTRICT JUDGE
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