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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

McKEL E. MOCK, )
Plaintiff, ))
V. ; Case No. 08-CV-769-JHP-PJC
PRINCIPAL LIFE INSURANCE ))
COMPANY, )
Defendants. : )

OPINION AND ORDER"*

Before the Court in ERISAare Plaintiffs Opening Brief, Defendant Principal Life
Insurance Company’s Response in SuppbbDenial of Claim Under ERISAPIaintiff's Reply to
Principal Life Insurance Company’s Respoms8upport of Denial of Claim Under ERIS&Brief
of Defendant Principal Life Insurance Compan Support of Denial of Claim Under ERISA,

Plaintiffs Response to Principal Life Insuran€empany’s Brief in Support of Denial of Claim

'Page references to party briefs within this Opinion and Order use the CM/ECF file stamp
pagination, rather than party pagination.

’The parties have stipulated “[t]his matter is governed by ERISA&Joint status
Report at 3, Docket No. 18.

*Docket No. 45.
“Docket No. 48.
*Docket No. 51.

%Docket No. 44.
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Under ERISA] and Defendant’s Reply in Suppof Claim Denial Under ERISAFor the reasons
cited below, Defendant Principal’s determioatiof benefits regarding Plaintiff’'s claims is
AFFIRMED .

BACKGROUND

A. Policy Coverage and Provisions

Plaintiff McKel E. Mock was insured as agdent under a group policy (the Policy) issued
by Defendant to her father's employer Gajeske,ds@art of an “emplae welfare benefits plan”
(the Plan) as defined by ERISAefendant has been designatethasentity that evaluates claims
under the policy and “has complete discretion to construe or interpret the provisions of the policy,
to determine eligibility for benefits, and to determihe type and extent benefits, if any, to be
provided.™®

Plaintiff first contends thdbefendant’s determination that Doctors Millet and Looney were
Non-Network Providers was arbitrary and capricious. The Policy differentiates between those
healthcare providers who are within the Plgreferred provider organization (PPO) network and
those providers outside the network (non-PBQ)e Policy defines “Preferred Provider/PPO

Provider” as “[a] Hospital, Physician or othprovider contracted with a preferred provider

‘Docket No. 49.

8Docket No. 50.

°PLI/Mock 000038, 000535.
9d. at 000352-353.

YSee idat 000342-344.



organization (PPO) network identified by [Principal Life] to this Group PofityHe Policy defines
a “Non-Preferred/Non-PPO Provider” as “[a] Hiafy Physician, or other provider not contracted
with the preferred provider organization (PPO) reetwdentified by [Principal Life] to this Group
Policy.”® The Policy details how this distinction impsetPlan participant’s choice of a healthcare
provider:
The Policyholder’s participation in the PP@twork does not mean that an insured
person’s choice of provider will be restricted. The insured person may seek needed
medical care from any Hospital, Physician, or other provider of his or her choice.
However, in order to avoid higher chaiggand reduced benefit payment, the insured
persons are urged to obtain such camnfrPreferred Providers whenever possifile.
However, the policy also provides that:
If Treatment or Service for a listed Covered Charge is not available through a
Preferred Provider and you or your Dependegtive such Treatment or Service
from a Non-Preferred Prader, that provider shdbe reimbursed at the same rate as
the Preferred Provider would have been reimbursed had you or your Dependent been
treated by a Preferred Provider.
Plaintiff next contends Defendtacted arbitrarily and capriciously in both its determination
of “Prevailing Charges” for the services providadl its refusal to apply write-offs for charges
above the prevailing rate to her “Out-of-Pockatpense.” In “Part IV - Benefits” the Policy

provides how benefits are paid on care received from non-PPO providers:

If medical care is received from Non-Preferred Providers, Comprehensive Medical
benefits payable for medical care received each calendar year will be:

1. for Treatment or Service listed under Hospital Services, Physician

12d. at 000344.
31d. at 000342.
“1d. at 000344 émphasis added)

Id. at 000394.



Hospital Services, and All Other Covered Services, 60% of each
person’s Covered Charges in excefsthe applicable Deductible or
Copay amount until the maximum Out-of-Pocket Expense limits are
met; and

2. for Treatment or Service listed under Physician Office or Clinic
Services, 70% of each person’swered Charges in excess of the
applicable Deductible or Copay amount until

the maximum Out-of-Pocket Expense limits are met; and

3. 100% of Covered Charges in excess of

— $10,000 of Out-of-Pocket Expendes a Member or Dependent;
or

— $15,000 of Out-of-Pocket Expengies all persons in the same
family (a Member and his or her Dependetis).

Further, If an assistant is used during a saitgrocedure, the Policy provides benefits for
the assistant’s services at a reduced rate, detailed as follows:

Benefits will be payable for the servicesanfassistant to a surgeon if the skill level

of a Medical Doctor or Doctor of Osteopgtwould be required to assist the primary

surgeon. Covered Charges for such serwdéde paid up to 20% of Prevailing

Charges of the covered surgical prbeee if the procedure is performed by a

Physician or a Health Care Extenderbidition, the multiplesurgical procedure

percentiles, as described [above] will be applied.

Much of the instant dispute revolves around what is a “covered charge” under the Policy.
The Policy explains that the “Covered Charge&menced above will be “the actual cost charged
to the Member or Dependant but only to the extent that the actual cost charged does not exceed

Prevailing Charges.” The Policy defines those “Prevailing Charges” as follows:

a. For medical care received from Preferred Providers, the negotiated fee between
the Preferred Provider and the PPO.

'9d. at 00391-93.

1d. at 000399.



b. For medical care received from Non-Preferred Providers, the amount as

determined by [Principal Life] that @erived from a cost-based methodology used

by Medicare or a methodology similar to one used by Medi€are.

The Policy provides that the Copay for each hospital stay related to treatment by a Non-
Preferred Provider is $500.00 and the deductibleusnfor care received from Non-Preferred
Providers will be “$2,000 each calendar year for all o@mrered Charges..”*® Further charges
used to satisfy the Preferred Provider deductible may not be used to satisfy the deductible
requirement for care received from Non-Preferred Providers.

The Policy explains that “Out-of-Pocket Expenses,”which are used to determine “Out-of-
Pocket Maximum”amounts, are defined as “CodeCharges for Treatment and Service for which
no benefits are payable because of DeductiBlepayment, and coinsurance features” and
specifically provides that “Out-of-Pocket Expendess [sic] not include charges that are in excess
of Prevailing Charges or charges that are not Covered Charges under this Group”Pbtiey.”
Policy also provides that:

Covered Charges will not include and no benefits will be paid for:

a. Treatment or Service that is not a Covered Charge; or

*k%k

c. Any part of a charge for Treatment or Service that exceeds
Prevailing Charges; or

*k%k

au. Charges that are billed incorrectly or separately for Treatment

¥1d. at 000344-45.
1d. at 000396 ¢mphasis addéed
d.

#1d. at 000397.



or Services that are an integral part of another billed Treatment or
Service as determined by &s.

Finally, Plaintiff conteds Defendant’s decision to treat Plaintiff’'s procedure as multiple
surgical procedures, rather than a single procedure, was arbitrary and capricious. The Policy
provides the following regarding multiple procedures:

Regarding multiple surgical procedures, the Policy provides:

If You or one of your Dependents undetg@ or more procedures during the same

anesthesia period, Covered Charges for thecss of a Physician, facility or other

covered provider for each procedure that is clearly identified and defined as a

separate procedure will be based on:

100% of Prevailing Charges for the first or primary procedure; and
50% of Prevailing Charges for the second procedure; and

25% of Prevailing Charges for each of the other procedtrres.

B. Administrative Adjudica tion of Plaintiff's Claim

The administrative record has been submittetthe Court and is Bate stamped PLI/Mock
000001-PLI/Mock 00077%. Plaintiff was initially treated bir. Jeff A. Fox in Tulsa, Oklahonfa.
Concluding that Plaintiff needed surgery that was unavailable in Oklahoma, Dr. Fox referred
Plaintiff to a surgeon in Colorado for the procedii®n December 27, 2006, Plaintiff's mother

called to notify Defendant of Plaintiff's impding “capsulalabral reconstruction for shoulder

#d. at 432, 435.

#d. at 000401.

#Docket No. 31-33, 43.

“Plaintiff's Opening Brief at 4, Docket No. 45.
#SeeOpinion and Order at 1-2, Docket No. 40.
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instability.” The call record reflects that “No” wagarked next to “PPO” and states “did not show
facility in-net either.?” On January 3, 2007, Plaintiff's surgery was performed by Dr. Peter Millet
M.D., a Non-Preferred Provider in Vail Coloradatiwassistance from Dr. Colin G. Looney, M.D.,
also a Non-Preferred Providér.

Dr. Millet submitted a claim for benefits to Defendant listing five separate CPT codes for
“Anterior shoulder capsule and labral reconstruction with tibialis anterior allograft,” “Revision
capsular shift for MDI,” “Biceps tenodesiéDeep tissue biopsy,” and “Scar revisiofi. This claim
was then sent to an orthopeslizgery consultant for revieThe consultant indicated that the scar
revision was incidental to the procedure and no separate benefit should He paid.

Defendant then applied the “Prevailing Charge” provisions applicable to Non-Network
Providers, as well as the multiple surgical procedure provision, to Dr. Millet's claim and reduced
the benefits payable accordinghAfter these reductions, Defendant deducted Plaintiff's remaining
unpaid Non-Network Provider deductible from theat@€Covered Charges and calculated the total

benefit payable to Dr. Millet to be 60% of that remaining total, as is provided in the Policy for

2IPLI/Mock 00002;see alsd®00154.
#See, e.g., icat 000119.

#|d. at 75.See generally U.S. v. Custod®® F.3d 1121, 1123 n(40th Cir.1994)“The
Physicians Current Procedural Terminology Booélled the CPT, is the standard system for
coding procedures performed by health care providers”)

¥d. at 75, 129-39.
#d.

¥d. at 000114, 000632.



services rendered by Non-Network Provid&Similarly, the policy provision regarding surgery
assistants was applied to the claim for Dr. Looney'’s services, and that claim was reduced to 20%
of the Prevailing Charges of the procezlesulting in a Covered Charge of $43438pplying

the deductible requirement to this charge precluded any benefit for this’tlaim.

On or about May 30, 2007, &Mtiff sought assistance in disputing Defendant’s
determination from the Oklahoma Department of Insurance (B@iyesponse to Plaintiff's DOI
complaint, Defendant obtained independent revaéwlaintiff's claim by Marc Appel, M.D., a
board certified orthopedic surgefnUpon review of Dr. Millet's operative report, Dr. Appel
concluded that Dr. Millet’s largest charge, forfimeerior shoulder capsule and labral reconstruction
with tibialis anterior allograft, was not applicable to the procedure perfoftRadher he concluded
the procedure consisted of a revision capsular shift for MDI and a biceps tenodesis, which was
extensive and complex beyond a standard ¢apbaphy and 15% should be allowed over and
above the allowance for the billed CPT cofes.

Defendant compared a calculation of the benefits using Dr. Appel’s analysis to one using

the analysis performed by the initial consultamd @etermined that it had actually paid a higher

¥Id. at 000115, 000634-635.
¥d.

*Id.

%Id. at 516.

%1d. at 000147-150, 000291-293.
¥d.

*d.



benefit than would be available usihg independent analysis of Dr. AppBased on Dr. Appel’s
independent analysis, Defendant deteedithat no further benefit was payatilafter the review,
Defendant explained by letter that it believed it had provided benefits for Covered Charges in
accordance with the terms tfe policy, and no further benefits would be gaitihe letter, dated
August 31, 2007, also briefly explained the cost-based methodology used in reviewing Plaintiff's
claim®

On September 29, 2008, Plaintiff, through coursmight further explanation of Defendant’s
methodology** Defendant responded by letter dated November 26, 2008, fully explaining its
rationale, including a detailed explanation of the cost-based methodology used to calculate
Prevailing Charges, the Resource-Based Relative Value Scale (RBVRS) used by Medicare.
Plaintiff, through counsel, appealed again by letter dated December 19¢ BE0&tter dated
February 19, 2009, Defendant again respondeahdorejected Plaintiff's argumerifs.

C. Procedural History

Plaintiff chose to pursue litigation by filing a Complaint against Principal Life Insurance

“d. at 000116, 000588-590.
“1d. at 000116.

“d. at 192.

“d.

“Id. at 194-95.

*Id. at 246-47.

*°1d. at 000726-62

“Id. at 000116.



Company December 29, 20€f8The Court has previously rejectethintiff's entreaties to modify
the standard of review and to rearrange tleoof documents in the Administrative RectY@ihe
case was fully briefed pursuant to an ERISA schedule.

DISCUSSION

A. Standard of Review

Here, itis uncontested that the language optae clearly gives the administrator authority
to determine eligibility benefits and construe the terms of the’plEme law is quite clear on this
point: “If the plan grants discretionary authorityhe administrator or fiduciary, the exercise of that
authority will be set aside only if it is arbitrary or capriciotrs.”

However, in her Opening Brief, Plaintiff-tegges a previously denied motion thaleanovo
standard of review is appropriate in this cZda.her initial argument, Plaintiff contended that an
inherent conflict of interest diated less deferential revieéThe Court rejected this, citing changes

in Circuit law have held conflicts do not neséate a change in the standard of revieRather, the

“*Docket No. 2.

“*Docket No. 40.

*SeeDocket No.’s 44, 45, 48, 49, 50, 51.
*IPLI/Mock at 000352-353.

*Nance v. Sun Life Assurance Co. of Cana@®# F.3d 1263, 1267-68 (10th Cir.2002)
(citing Chambers v. Family Health Plan Corft00 F.3d 818, 825 (10th Cir.1996)).

*3SeePlaintiff's Opening Brief at 16.
*‘SeeOpinion and Order at 3-4, Docket No. 40.
*d. at 4.
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existence of a conflict is merely a factbe Court should consider in its analySislow Plaintiff
offers new case law, arguing that a changeandsdrd of review may be warranted because the
record shows the existence of “serious procedural irregularities.”

In Kellog v. Metropolitan Life Insurance Compartlge Tenth Circuit found procedural
irregularity warranting less deferential review where the plan administrator failed to exercise his
discretion within the ERISA time limits, and thaitiff's claim was therefore “deemed denieél.”
InLaAsmar v. Phelps Dodge GQumration Life, Accidental Deht& Dismemberment and Dependent
Life Insurance Planthe Circuit imposede novaeview when administrative review was done (1)
in a belated manner, (2) outside ERISA mandaee limits, and (3) where administrator failed to
offer a reasoned evaluation of evidence submitted to satisfy initial objettibnese cases offer
instances where a change in standard of review may be proper. However, to alter the standard of
review, alleged procedural irregularities must beitaes,” as the Circuit has held that the standard
of review should not changetlie plan administrator in question was in “substantial compliance”
with ERISA’s regulatory requirements.

Plaintiff argues vehemently for the existeméeerious procedural irregularity warranting

*9d. (citing Holcomb v. Unum Life Ins. Co. of Ameti&&8 F.3d 1187, 1192-93 (10th
Cir.2009)

>’SeePlaintiff's Opening Brief at 16.

8549 F.3rd 818, 825 (10th Cir. 2008). Plaintiff's citatiorHancock v. Metropolitan Life
Insurance Company90 F.3d 1141, 1152 (10th Cir.2009), is unhelpful, as the Circuit Court
repeats the standard, but declines to apply it.

59605 F.3d 789, 796-97 (10th Cir.2010).
®Gilbertson v. Allied Signal, Inc328 F.3d 625, 635(10th Cir.2003).

11



application of thele novestandard, even resorting to ng&rsonal attacks on opposing courisel.
However, Plaintiff’s Opening Brief arguments poio no specific ERISAtatutory procedure that

has been violated. Plaintiff does raise, in Ressponse brief, that Defendant failed to provide
adequate information regarding the processing and determination of he¥&&imtiff specifically

states that Defendant did not provide information regarding how “Prevailing Charges” were
determined until Defendant had been threatened witl*sTite Court finds this argument to be
without merit.

ERISA procedure requires that an administrator’s reason for denial “must be stated in
reasonably clear languag¥.As noted above, the Court looks “substantial compliance” when
assessing whether or not an administrator failedeet this or any other procedural requirenient.

In determining whether an administrator’s acti®m “substantial compliance,” the Court should
consider the purpose of the procedural requireffient.

The administrative record clearly shows tBafendant explained the basic components of

®1SeePlaintiff's Reply to Principal Life Insurance Company’s Response in Support of
Denial of Claim Under ERISA at 10, Docket Ni. (“However, for Principal to argue that it is
okay to engage in serious procedural irregularities and still get the benefit of the arbitrary-and-
capricious standard of review as long as it does not altogether fail to render a decision on the
claim,is asininé) (emphasis addegd

®2Plaintiff's Response to Principal Life In@nce Company’s Brief in Support of Denial
of Claim Under ERISA at 18, Docket No. 49.

53See id.

®Gilbertson 328 F.3d at 635citing Booton v. Lockheed Medical Benefit Plah) F.3d
1461, 1463 (9th Cir.1997).

%9d. at 634-35.
%¢See idat 635.
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the RBRVS methodology in the August 31, 200 poese following Plaintiff's DOI inquiry’ This
was nearly a month before counsel’s involveni&rithe August 31, 2007 letter gave a reasonably
clear explanation of the decision-making procés$act, the detailed explanation of the RBRVS
methodology produced in response to counsel’s request is arguably much less “clear” than the
August, 31, 2007 explanation given to Plairfiff.

The intent of the requirement at issue isyvelearly to provide a claimant with enough
information to understand and challenge a ctdéémal. Defendant’s Agust 31, 2007 lett@rovided
that information, going beyond the “substantial compliance” required, and complying fully with
ERISA procedure. As such, there is no procedurdularity that warrants a shift in the standard
of review. Plaintiff's second request fotess deferential standard of reviewDENIED .

B. Defendant’s Review of Plaintiff's Claims

Under the arbitrary and capricious standard, the Court’s inquiry is limited to determining
whether Principal's interpretation of the ambiguous language was “reasonable and made in good
faith.””® The Court will not substitutiés own judgment for that of the plan administrator unless the
administrator's actions are without any reasonable BaEle Court recognizes that the instant

Defendant both determines and pays benefits, ageati inherent conflict of interest in this case.

SPLI/Mock at 000192.
#SeePLI/Mock at 194-95 (counsel’s first request for information).
See id246-47.

“Geddes v. United Staffing Alliance Employee Medical R188 F.3d 919, 929 (10th
Cir.2006) (nternal citations omitted)

1d.
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The Court weighs that conflict accordingly in its analysis.

1. Determination of Dr. Millet's and Dr. Looney’s Provider Status

It is uncontested that Doctors Millett abdoney were “Non-Network Providers” under the
Policy.?However, Plaintiff contends that the follavg Policy language dictates that Doctors Millet
and Looney should be reimbursed at the Preferred Provider Rate:

If Treatment or Service for a listed Covered Charge is not available through a

Preferred Provider and you or your Dependective such Treatment or Service

from a Non-Preferred Provider, that provider shalteimbursed at the same rate as

the Preferred Provider would have been reimbursed had you or your Dependent been

treated by a Preferred Provider.

Generally, a plaintiff suing under ERISBears the burden of proving entitlement to
contractual benefit§. As Plaintiff here seekto invoke coverage under the above Policy terms, it
is Plaintiff's burden to demonstrate that coverage under these terms exists, i.e. that coverage was
unavailable through a Preferred Provider.

To demonstrate the unavailability of a PreferRedvider, Plaintiff offers letters from her
treating physicians that stated both that the ghoeshe received “[wa]s naprocedure that [wa]s
done in Tulsa Oklahoma by any of the practicirtb@pedic surgeons” and “[t]here are few surgeons

who perform this type of shoulder reconstructibh.These letters may demonstrate the

unavailability of a local or in-state physiciamavcould perform the necessary procedure, however

"?SeeHolcomb v. Unum Life Ins. Co. of Ameri¢&8 F.3d 1187, 1192-93 (10th
Cir.2009) (embracing a combination-of-factors method of review).

Splaintiff's Opening Brief at 22, Docket No. 45.

"“pitman v. Blue Cross and Blue Shield of Oklahp2iZ F.3d 1291, 1298 (10th
Cir.2000).

"“Plaintiff's Opening Brief at 17, Docket No. 45.
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they do not provide any evidence that there werghysicians in the Policy’s nationwide Preferred
Provider network who could perform the admittedly specialized procedure.

Plaintiff was aware, as of her mother’s December 27, 2006 telephone call to Defendant’s
representative, that Dr. Millet was a Non-Predd Provider. Plaintiff offers no evidence that,
subsequent to this call, she even inquired about a Preferred Provider who could perform the
procedure. Instead, she elected to go with the Non-Preferred Provider recommended by Dr. Fox,
ostensibly on the basis of promises allegedldenay the representative that Plaintiff's “maximum
out-of-pocket cost would be $10,000.00As Plaintiff has failed toloow that a Preferred Provider
was unavailable, Plaintiff fails to show the applicability of the Policy language cited. As a result,
the Court finds Defendant acted reasonably un@stetims of the policy. Regardless of any conflict
of interest, Defendant was not arbitrary and capricious in its determination that Doctors Millet and
Looney were Non-Network Providers and not iblig for Preferred Provider treatment under the
above-cited language.

2. Calculation of the “Prevailing Charge”

Plaintiff's total claims related to the surgery exceed $50’,0Rintiff does not concede that
any of her claims were handled correctly but ssglut for demonstrative purposes claims for the
services of Dr. Millet and Dr. Looneytading$25,937.80, in whicRrincipal disallowed $23,064.03

as non-Covered Chargé&sThe bulk of Dr. Millet's claims were not “Covered Charges” because

f1d. at 5. The Court notes that even if such allegations were true, the oral representations
do not alter the terms of the Poli&ee Miller v. Coastal Corp978 F.2d 622, 624 (10th
Cir.1992).

""Plaintiff's Opening Briefat 5, Docket No. 45
#d.
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Defendant determined the charges were in excess of the “Prevailing Charges” billed by other doctors
in the region for the same or similar proceduRdaintiff contends that Defendant’s calculation of
the “Prevailing Charges” in this case was arbitrary and capri€lous.

The Policy language defines “Covered Charges®the actual cost charged to the Member
or Dependant but only to the extent that the actual cost charged does not exceed Prevailing
Charges® In order to calculate “Prevailing Charges” for Non-Preferred Providers with whom
Defendant has no contract, the Policy uses “a cost-based methodology used by Medicare or a
methodology similar to one used by MedicafeDefendant clarified to Plafiff in its appeal denial
letters that the methodology was in fact the Resource-Based Relative Value Scale used by
Medicare?

Plaintiff argues that Defendant’s determination of “Prevailing Charges” under the plan is
similar to the administrator interpretationGeddes v. United Staffing Alliance Employee Medical
Plan® In Geddesthe Tenth Circuit held an insurer’s ineetation of “usual and customary” was
arbitrary and capricious because the insurer detltre “usual and customary rate” for “out-of-
network providers” was the same as the averag@éfametwork providers” with whom the insurer

had negotiated reduced ratés.

“See id.at 11.
8PLI/Mock at 000399.
811d. at 000344-45.
8d. at 247.

8 Plaintiff's Response to Principal Lifedarance Company’s Brief in Support of Denial
of Claim Under ERISA at 14-15, Docket No. 49.

#Geddes469 F.3d at 930-31.
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The Circuit found “that interpreting a ‘customary’ charge in the medical market as
synonymous with the discounted rate negotiated bgadtthplan with its preferred providers is a
significant deviation from industry custorf.”'Such “industry customs” are reasonable external
standards by which to evaluate an insurer’s interpretation of plan language, and an administrator
who contravenes such customs is guilty of an abuse of discf&tion.

Here, the Defendant Administrator uses the RBVRS methodology used by Medicare to
guide its “Prevailing Charges” determinatfrBy tying its “Prevailing Charges” calculus to the
Medicare methodology, Defendant applies an industry standard to make its determination. This
industry standard uses the rate schedule ssraay equations that the Circuit found lacking in
Geddes®

This use of nationally recognized industryrmstards for determining the prevailing cost of
medical service distinguishes the instant case fG@ddesand works to defeat any conflict of
interest argumenEurther, Defendant’s deteimmation that Dr. Millet's €es were in excess of the
“Prevailing Charges” and therefore not “Covered Charges,” was solely based on accepted
governmental research, and thus was neidltbitrary nor capricious in light of th&eddes

rationale® In addition, Defendant’s refusal to apphese Non-Covered Charges to Plaintiff's

#Id.
#)d. at 929-930.

8Brief of Defendant Principal Life Insurance Company in Support of Denial of Claim
Under ERISA at 14, Docket No. 44.

8SeePLI/Mock at 247 See Gedded69 F.3d at 930 (administrators typically rely on rate
schedules assembled from surveys, Defendants made no such surveys).

89See Gedded69 F.3d at 930 (finding administrator had no standard, and arbitrarily
applied rate based on contractual negotiations with network providers).
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yearly out-of-pocket expense requirements is bleaithin the terms of the Policy and does not
constitute unreasonable, arbitrary, or capricious conduct.

3. Determination that Surgery Consisted of Multiple Procedures

Finally, Plaintiff argues that Defendant'sopessing of Plaintiff's shoulder surgery as
multiple procedures, and reducing benefits accordingly, was arbitrary and capficibeselevant
policy language provides:

If You or one of your Dependents undetg@ or more procedures during the same

anesthesia period, Covered Charges for thacgs of a Physician, facility or other

covered provider for each procedure that is clearly identified and defined as a

separate procedure will be based on:

100% of Prevailing Charges for the first or primary procedure; and

50% of Prevailing Charges for the second procedure; and

25% of Prevailing Charges for each of the other procedtres.
Plaintiff contends, and Dr. Millet's statemenipports, that the complex surgery she received (1)
consisted of component parts of a single proeed@) defied existing CPT coding, and (3) required
the use of multiple codes to approximate the treatment rec&ived.

Other evidence, however, points to the reaktamess of Defendant’s determination that

multiple procedures were performed. In its revidWwlaintiff's claim, Defendant procured detailed

claim reviews from two orthopedic specialists. Bhintiff's own admission, such “[c]onsultants

“Plaintiff's Opening Brief at 23, Docket No. 45.
IPLI/Mock 000401.
9Plaintiff's Opening Brief at 23; PLI/Mock 000083.
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are retained to help determine the proper CPT codes and th& likeféndant’s first consultant
reviewed Millet's procedure and eliminated onéhefclaimed component procedures, scar revision,
as being incidental to the procedtf@he independent review by Dkppel eliminated another of
the component CPT codes claimed by Dr. Miltér. Appel also stateithat “a physician would be
required to assist witbach procedur@erformed on 01/03/07%

Both of these consultants offered a detailed review of Dr. Millet's treatment. However,
neither of the consultants refledt Dr. Millet's assertion that the procedure performed was so
complex as to defy existing CPT codes. Rather, Defendant’s consultants, without reservation,
rendered their opinions of Dr. Millet’'s treatmentRIfintiff in terms of multiple procedures as
defined by existing CPT coding. Further, the indesant review by Dr. Appel clearly indicated that
the Plaintiff's surgery on January 3, 2007 consisted of multiple procedures, rather than a single
one?’

Dr. Millet’s use of multiple CPT codes definihg treatment, combined with the subsequent
consultant opinions, provides Defendant a reasonable basis upon which to base its determination that

Plaintiff underwent multiple procedures under the same anesthédthough the Court may

%Plaintiffs Response to Principal Life Inence Company’s Brief in Support of Denial
of Claim Under ERISA at 19, Docket No. 49.

%“PLI/Mock 000075, 000129-139.
%ld. 000148.

%ld.(emphasis addéd

Id.

%Cf. Rademacher v. Colorado Ass'n of Soil Conservation Districts Medical Ben1Rlan
F.3d 1567, 1570 (10th Cir. 1993) (“We recognize than a single birth may involve multiple
procedures for which the Plan would provide coverage”).
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question this finding, it cannot substitute its own judgifor that of the plan administrator unless
the administrator's actions are without any reasonableBasi©efendant had a reasonable basis,
the Court finds Defendant’s application of thdi€ds multiple procedure terms was not arbitrary

and capricious.

CONCLUSION

For the reasons cited herein, Defendant Principal’'s determination of benefits payable to

Plaintiff Mock is hereby AFFIRMED. A separate Judgment is filed herewith.

IT IS SO ORDERED this 30day of January, 2012.

Ulited States District Judue
Northern District of Oklahoma

“Geddes469 F.3d at 929rternal citations omitted
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