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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
MEGAN MCCULLY,
Plaintiff,
V. Case No. 09-CV-0310-CVE-PJC

AMERICAN AIRLINES, INC,,

Defendant.

N N N N N N N N N

OPINION AND ORDER

Now before the Court is Defendant Ameridariines, Inc.’s Motion for Summary Judgment
& Brief in Support (Dkt. # 17).Plaintiff Megan McCully filed a Complaint (Dkt. # 2) alleging:
disability discrimination in violation of the Aemicans With Disabilities Act, 42 U.S.C. § 12101 et
seqg. (ADA) and the Oklahoma Anti-Discrimination Act,kOa. STAT. tit. 25, § 1101 eseq.
(OADA); retaliation in violation of the ADA and OADAnterference in violation of the Family and
Medical Leave Act, 29 U.S.C. § 2601sein.(FMLA); retaliation in violation of the FMLA; breach
of contract; and violation of Oklahoma publiclipg. American Airlines, Inc. (AA) argues that
there are no genuine issues of material faxdt,that it is entitled to summary judgment on each of
McCully’'s claims.

l.

The following facts are undisputed. McCulas an AA employee until December 3, 2008.
After several years in another departmeng lsegan working in AA’s payroll group in 1997 or
1998. Dkt. #17-2, at 5. McCully was diagadsvith Non-Hodgkin’s Lymphoma on October 26,
2005. Dkt. # 31-3, at 5. Another employee, Sta@and, informed McCully’s co-workers. ldt

5-6. McCully took full-time, or “block,” FNLA leave from December 12, 2005 to March 5, 2006.
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Dkt. # 31-3, at 29; 31-4, at 1. She then took unp@kileave and returned to work on July 3, 2006.
Dkt. # 31-3, at 3. McCully then took intermittes=MLA leave fromJune 1, 2007 to May 31, 2008.
Dkt. # 31-4, at 1. During this ped she worked four days per week. AA never rejected any of
McCully’s requests for FMLA leave, nor did hemprvisor, Robert Seaman, ever prevent her from
taking time off relating to her illness. Dkt. # 31-3, at 29.

On October 13, 2008, McCully discovered thardwere entries regarding her unscheduled
absences in the C23 screen of the AutoTA, éomputerized time and attendance system. DKkt.
# 31-3, at 20. She looked at her own C23 entries, and those of other employé&be.@@3 screen
is a space for supervisors to record information about employee absences. McCully felt that the
entries were misleading or erroneous because, Wiglentries were true, she thought C23 entries
were for a supervisor’s record of discussion, maa@ne had discussed the entries with heratld.

24. McCully asked Sue Ruhl, a Federal Tax Analyst in the payroll group and a* ‘leattie
group, about the entries. Ruhl told McCully tlikt® Seaman. Two days later, McCully met with
Seaman,_Idat 31-33. Seaman was more concerniga fnow McCully accessed the C23 than why
she was upset about the entries, becausedught that looking at other employees’ records was
a breach of confidentiality. ldt 24. McCully refused to answer Seaman’s questions regarding how
she accessed the C23. #.39.

AA began an investigation into McCully’s viewing the C23s. McCully lodged a
discrimination complaint with AA’s employee ho#inarguing that she had been discriminated

against when she returned from her first FMlgave and through the C23 entries. She also

! A “lead” is the first point of contact withia group, and does notyethe ability to make
hiring and firing decisions. Dkt. # 17-2, at 61.
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requested that AA look into possible irregulastievolving a promotion Sue Ruhl had previously
received. Dkt. # 17-3, at 45. AA investigated McCully’'s complaint separately from the
investigation into her viewing the C23s. Howeweannie Forbes in human resources conducted
both investigations. Dkt. # 31-3, at 40.

McCully’s employment was terminated oe&mber 3, 2008. Dkt. # 31-18. She appealed
her termination to Brian McMenamy, the vice pdest and controller of AA, and Seaman’s direct
supervisor. Dkt. # 17-3, at 53. On Januarg009, McMenamy sent McCully a letter upholding
Seaman’s decision to terminate her. dd61. McCully filed her Complaint in this Court on May
22,2009. Dkt. # 2.

1. McCully’s First Leave

Prior to her block FMLA leave, McCully wdke 401(k) Payroll Tax Analyst. This was a
Level 3 analyst position at AA. Dkt. # 17-29&. Her duties included handling reconciliation and
remittance issues. There was also a suppdtistel employee, KathiKnight, who handled day-
to-day issues regarding 401(k)s, such as phoiefoam employees. Dkt. # 17-2, at 8. McCully
was Knight's lead. Knight handled most of #01(k) function while McCully was on block leave.
Id. at 9.

When McCully returned to work in July 2006, she was assigned the position of Stock
Options Tax Analyst. McCully’s compensation, benefits, and seniority did not change. In fact, she
received a raise when she returned to work. Dkt. # 17-2, at 95-96. Seaman thought it did not make

sense to have McCully resume her 401(k) dubiecause a support staff person had handled them

2 When issues requiring an analyst arose, Kniggit to an analyst within the payroll group,
often Ruhl.



while she was out. It 9. He put McCully in the stock options position because it had the same
reconciliation and remittance issues as MgChiad handled in the 401(k) position. &.10. Ruhl
had handled the stock options desk before McCully’s returrat #R.

McCully felt the stock options job was a demotion because she “wasn’t necessarily being
given analyst-type duties,” and she was no longer a leadt I10. Initially, the stock options
duties took a fair amount of time. However, withifew weeks, they began to take only about five
minutes per day because few employees were sxag@tock options. Dk 31-3, at 9. When the
stock option responsibilities lessened, McCully was designated as the backup for Canadian payroll,
worked on pilot salary continuance issues, and a census rep@t4&d. She was also assigned to
write desk manuals. |t 8.

McCaully states that she attempted to talk to Seaman about her dissatisfaction with the new
position, but he was reluctant to discuss_it. Wt the time, she did not complain to human
resources or to Seaman’s superiors.atdl9. Another analyst-level employee was brought in to

the payroll group to handle stock options after McCully was terminated. Dkt. # 17-2, at 46.

2. Reaction to McCully’s lliness

In her deposition, McCully testified that Knight was unsympathetic when McCully was first
diagnosed with cancer. She stated that, doléac 15, 2005, Knight said “you had better not plan
on using any more sick time or being gone because that's not going to work; | have vacation
scheduled and | plan on using it, and she does not want to cover my desk.” Dkt. # 31-3, at 5.
McCully testified that Knight acted “very pout, almost as if [she] was lying.” ldt 6. After
McCully returned, she felt that Knight would re@mmunicate with her at all, and did not want to

work with her again. Dkt. # 31-3, at 4. Knigitbvided a written statement to Forbes explaining



that Knight had become very frustrated with McCully’s attendance because she had to manage
McCully’s desk when she was out. Dkt. # 31-Anight stated thashe “[p]lanned on finding
another job when [McCully] returned [from bloaave] because [she] didn’t want to work with her
again.” Id.

McCully also testified that Ruhl made fun of McCully’s inability to remember things quickly
after she returned from block leave. She #aéd Ruhl “would jab you about it” if you couldn’t
remember something quickly. Dkt. # 31-3, at McCully remembers the feeling of being talked
down to. Dkt. # 31-3, at 17. She also testifleat she thought Ruhl was trying to be funny.ald.

19.

McCully stated that, during her 2007 perf@nce review for the year 2006, she asked
Seaman if there were going to be raisesybat. He responded, “well, if we do, don’t you think
it should go to the people that have actually desne, contributed and madecontribution to the
company.” Dkt. # 31-3, at 53.

At some point, McCully asked Seaman ittael any knowledge of Knight's reaction to her,
and he said no._lcat 11. Seaman stated that he did not notice any change in attitude toward
McCully after she returned from her block FMLA. Dkt. # 31-7, at 18. McCully had the general
feeling that her co-workers, particularly kghit, Ruhl, and Seaman, thought she was going to have
a relapse or die.

3. Recording of Unscheduled Absences

Employees in Seaman’s group worked orfex‘fime” policy. Normal working hours at AA

were from 8:30 a.m. to 4:30 p.m. However péogees in Seaman’s group were allowed to work



different hours, based on their jobs. Dkt. # 31-7, akhe “fundamental principle” of flex time was
that employees needed to be there to make sure their jobs were done. Dkt. # 31-7, at 8.

In July 2008, Seaman had a conversation with Ruhl about attendance issues. Ruhl told
Seaman that she was concerned about McCully’s and another employee’s attémiant&1-7,
at 14. Seaman stated that he began to lecoad about McCully’s attendance because “there were
times when she didn’t come to work, and others had to compensate.” Dkt. # 31-7, at 8. He was
concerned about Kelly’s attendance becabgenas taking unscheduled absencest Bl. On July
28, 2008, Seaman began keeping a list of unscheduled absendés stdted that he did not speak
to McCully about her attendance because it wagoroblem at that point in time - he was keeping
a list because he was concerned that it waggoibecome a problem in the future. Ruhl stated
that unscheduled vacations create a burden gratjrell tax group because the group is one person
per function and unscheduled absences meagrtug may not be staffed to cover all functions.
Dkt. # 31-10, at 10.

At Seaman’s direction, Ruhl kept track abtltime usage and unscheduled time off for the
eight employees in the payroll tax group. DkBH#10, at 3. She did nkeep track of scheduled
time off. Dkt. # 31-10, at 4. Linda Sellers, Seaman’s administrative assistant, made entries in the
C23 screen based on Ruhl’s spreadsheet. DBtL#¢at 12; 17-2, at 2Rfter seven months, Ruhl
stopped keeping the spreadsheet, and C23 entries were no longérDidadé.31-10, at 5. After

that, instances of unscheduled absences wertosgaaman in an e-mail. Dkt. # 31-10, at 5. Ruhl

3 At some point, Ruhl also had attendance @ots. She was leaving work early or taking
long lunches. Seaman discussed the issue with her and it stopped. Dkt. # 31-7, at 15.

4 Seaman stopped using the C23 around the same time that McCully was terminated.
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stated that she continues to e-mail Seamaninsgtiances of unscheduled absences for employees
in the payroll group. Dkt. # 31-10, at 8.

Seaman explained that he asked Sellers to miatkees in the C23 ther than in the Auto
TA “Daily Attendance Record” screen because @23 had a place for comments. Dkt. # 31-7, at
43. The instructions for the C23 screen state: “type a detailed message of the discussion that you
have with the employee. Include the reason tt@tmployee gives fahis occurrence and the
complete details of your response.” Dkt. # 31-12, at 1.

4. McCully Discovers the C23 Entries

McCully had access to AutoTA because slas the backup for another employee on union
billing issues. Dkt. # 31-3, at 21. McCullged AutoTA about once a month. &l21. The union
billing work did not require McCully to look at the C23 screen. liddid not involve McCully
accessing her own or anyone in the payroll group’s AutoTA informatiorat RR.

On October 13, 2008, McCully used AutoTA to check her vacation balabée. # 31-3,
at 22. Vacation balance is shoinrthe C21 “Attendance ControERord” screen, which is separate
from the C23 screen. Dkt. # 42-3, at 1. WhilmgsAutoTA to check her vacation balance in the
C21, McCully saw that there was also a C23Her, so she looked at it. Dkt. # 31-3, at 22.
McCully then looked at four other payroll groemmployees’ C23 screens and did not see comments.
Id. at 27. However, other employees’ C23s did contain comments.

McCully’s C23 entries included the following comments:

. “Called in 10[/]06[/]08 that she would be late ... Tanya Nicolae;”
. “Megan was not feeling well and will use a VC day today [entry date 9/17/08];”

> McCully could have gone to Jetnet, the AA ineggro verify her vacation balance. Dkt. #
17-2, at 85.



. “On 8/15 Megan came in at 10:15 and left work at 2:00;”

. “7/18: Megan is not feeling well - won’b [sic] be in again today;”

. “7/19: Megan called - is not feeling welijll use remaining 3 hours VC. Came in
at noon;”

. “6/19: Went to DR with husband at 9:45. Came to work at 12:45;”

. “6/24: Megan called at 9:00 - was stoppihgredit union and would be in in about
30 minutes;”

. “6/26: Missed mandatory mtg. with director at 9:00 since she did not arrive until
9:30;”

. “7/17: Megan called - not feeling well - won'’t be in;”

. “6/4-6/5: Called in said she was not feeling well & took unscheduled VC days;”

. “6/12: Megan called at 9:00 to say she would be 30 to 40 minutes late - no
explanation given;”

. “6/18: Megan called at 9:00 to say she @bellate. Husband’s BP up and she was

making DR’s appt.”
Dkt. # 31-8. One other employee’s C23 entries included the following comments:
. “7/15: [employee] left voice messag®:d6 - had 11:00 Dr appt didn’t think it made

sense to come to work teave to go to the dr. said she would be in after her
appointment;”

. “712: [employee] called at 9:09 letiice msg. Allergies acting up, taking meds,
hadn't left yet;”

. “7/18: [employee] left early - builtl too hot. Air was off in building;”

. “719: [employee] called at 9:05 - wadlmmway. At 11:00 she called to say she was
not coming in;”

. “6/3: Called in indicating she was not feeling well and would not be in;”

. “6/11: called to say she would be inradteappt at 10:30 took a tylenol pm and did
not wake up;”

. “6/17: rescheduled VC day from next week to today for repairs;”

. “6/20: called at 840 to say would be in soon left at 1452 with headache;”

. “7/15: left voice msg at 845 said she had 1100 dr apt and it didn't make sense to
come in came in at 1330;”

. “7/21: had car trouble and rode to waith EE who has flex hours of 600 to 1400.”

Dkt # 17-3, at 65. Another employee’s C23 entries included the following comments:

. “6/2: Not feeling - Went to Dr. told to stay home another day;”

. “6/5: [employee] called - still not feeling well - taking another sk day;”

. “6/13: [employee] came in at 7:00. Left before noon to take [name] for a
shot.”

Id. at 63-64. A fourth employee’s C23 entries included the following comments:



. [entry made 8/2/08] “[employee] took an unscheduled VC day today;”
. [7/28/08] “[employee] called to say she was running late. Came in at 10:00.”

Id. at 69.

McCully asked Ruhl about the C23 entriesuhRtold her to speak to Seaman. Two days
later, McCully met with Seaman. He asked McCully how she knew about the C23 entries.
According to Seaman, McCully replied “well, if | wan a court of law, | guess I'd have to take the
Fifth because I'm afraid of losing my job at thm@ment and | don’t trugou.” Dkt. # 31-3, at 35.

He issued her a directive to answer the qaestnd warned her she would be suspended if she
refused to answer. Dkt. # 31-3, at 34; 31-74at McCully continued to refuse to answer the
guestion. Dkt. # 31-3, at 39. McCully felt sheswet given a chance to discuss what she wanted
to talk about at the meeting, which was the disgratory nature of C23 entries and not getting her
job back after her block FMLA leave. ldt 35. Seaman felt that the violation of confidentiality
needed to be dealt with befdvieCully’s concerns about her C23 entries. Dkt. # 31-7, at 36. At
the end of this meeting, McCully was informed thla¢ was going to be withheld from service with
pay pending the results of a company investigatidd. at 39. Seaman felt that accessing other

employees’ C23s was a breach of confidentiadity] that McCully was being insubordinate by

6 On October 15, 2008 McCully was withheld from service, with pay. Dkt. # 31-21. On
October 21, 2008 McCully withheld from service, without pay, due to refusal to cooperate
with a company investiation. Dkt. # 31-22n October 22, her status was changed to
withheld from service with pay. Forbes stated that she made this change because she
thought the investigation was going to take sdim® and she didn’t feel it was fair to
McCully to keep without pay for that period. Dkt. # 17-3, at 26.
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refusing to answer his questions. He was atseerned that McCully loelooked at Ruhl’s pay
chang€. Dkt. # 31-7, at 30.

On October 17, 2008, McCully made a complaint to AA’s employee hotline. The record of
the call states that McCully was complaining about the duties change after her FMLA leave and the
C23 comments. Dkt. # 17-3, 46. She also requested thmainagement look into Ruhl's
promotion, which she and other tax departmerleyees felt was undeserved. Dkt. # 17-3, at 45.

5. AA's Investigations and McCully’s Termination

Jeannie Forbes in human resources hantikethvestigations of McCully’s accessing the
C23 and her discrimination complaint. On October 21, 2008, McCully met with Forbes. Dkt. # 31-
3, at 40. Forbes asked McCully how she had acdebseAutoTA C23 entries. McCully refused
to answer. Dkt. # 31-3, at 41; 31-13, at 4. Aneqoint during this meeting, Forbes tabled that
discussion and started a new one regarding McBulgcrimination allegations, including the C23
entries themselves and events surrounding McCullyign from FMLA leave. Dkt. # 31-7, at 49;
31-13, at 7. McCully voiced her complaints to Forbes, particularly her feeling that, through the
C23s, she was being set up for a potential laydfferfuture. Dkt. # 31-3, at 42-43. McCully also
complained that Ruhl had been given a pribomoand some of her responsibilities while she was
on FMLA leave. _Id.at 8. Forbes askeMcCully to provide a written statement of her
discrimination allegations, and McCully did so. Dkt. # 17-2, at 114-15.

Forbes stated that McCully’s failure to betfoight about how she accessed the C23s “didn’t

help her at all in us trying to conduct an investigation for all of her claims.” Dkt. # 31-3, at 19.

At some point, McCully had asked Ruhl about a raise that she received. Dkt. # 17-2, at
135. McCully found out about this raise by lookatdRuhl's paycheck during an audit, and
noticing a spike in her pay. Dkt. # 17-2, at 133-34e record is not clear as to when this
occurred.
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Forbes looked at McCully’s C23 and comparediibwthers within the department. Dkt. # 31-13,

at 20. Forbes stated that McCully “wasn’t theyame that had some comments in her C23, and the
comments were pretty generic.” &t.21. She concluded that Md{yiwas being treated the same

as every one else.”_l@t 23. She determined that McCully was not being penalized for taking
FMLA leave, and that the C23 comments wereteel@o vacation or other reasons for not coming
to work - not to her disability or her FMLA leave. Ht.24. Forbes also investigated McCully’s
claim that she lost job responsibilities. Forbesatuded that “she had come back and been given
like work, didn't get a demotion, didn't lose any pay. That fulfiled American Airlines’
responsibility.” _d.at 28. Forbes interviewed Seaman, Ruhl, and Knight as a part of this
investigation. Dkt. # 17-3, at 37. On NovemB6r 2008, Forbes sent McCully a letter informing
her that AA found no basis to support her discrimination claimatld8.

McCully met with Seamanral Forbes on December 3, 2008. Dkt. # 31-3, at 46. She
received a final advisory terminating her empleyron that date. Dkt. # 31-18. Seaman stated
that McCully was terminated for inappropriately accessing the C23s and not cooperating in the
investigation. Dkt. # 31-6, at 24. She was nohieated because of attendance issues or for poor
job performance._Id.

McCully appealed her termination to McMenanDkt. # 31-3, at 48. In her appeal letter,
she stated that she had been harassed andrisied against on the basis of her FMLA leave.
Dkt. 17-3, at 42. McMenamy investigated the termination only - not McCully’s discrimination
claim. Dkt. # 31-6, at 5. He stated that he was not focused on McCully’s discrimination and
harassment allegations; he reviewed the reasons Seaman decided to terminate her employment. Dkt.

# 31-6, at 28. He also knew that, as part of her job, McCully had access to AutoBA10¢ell1.
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McMenamy met with McCully on December 23. tDk 31-6, at 25-26. In preparing for his
meeting with McCully, McMenamy spoke with Ruhl. McMenamy'’s notes from his discussion with
Ruhl contain bullet points: “McCully just wiced a four-day workweek, she’d not always feel
good, take blank days;” and bullet two: “we sdrdocumenting in C23 for her and others, as we
may need documentation to do layoffs.” Dkt. # 31-6, at 19-20.

At the meeting, McMenamy told McCully thslhie should tell him why her termination was
unjust, and she told him about her cancer and that she wasn’t given her old job back when she
returned from leave. Dkt. # 17-2, at 125-28cMenamy upheld Seaman’s decision to terminate
McCully. Dkt. # 31-19. He sent her a letteattstated, “[d]uring youappeal you addressed your
return from FMLA and the business functions yyat were asked to perform. You also discussed
the actions taken by management since your return from leave.” Dkt. # 17-3, at 61. McMenamy
concluded that McCully’s “performance does naatthe expectations and standards of American
Airlines management. The information you providedng your appeal is nstfficient to overturn
the action taken by your manager.” Id.

6. Code of Conduct and Policies

The AA Employee Policies Guide states, “please be aware that employment with AA is
considered ‘at will,” meaning that either youtbe company may terminate the relationship at any
time, for any reason.”_lét 72. The AA Rules of Conduct grart of the Employee Policy Guide.

Dkt. # 17, at 4. The Rules of Conduct states, “the rules listed below represent the guidelines and
principles that all employees woby at [AA].” Dkt. # 17-3, at 74. There is also an AA Code of
Conduct. The first paragraph of the document statgsthe Code of Conduct, which includes the

company’s rules and policies aboandlict of interest or violation dfust, and the Rules of Conduct
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contain good guidelines for prafgonal and ethical conduct.” Dkt. # 31-25, at 1. The Code
instructs employees to contact the Business Etlfiice or the Network ReportLine if they suspect
a violation of the company’s Code of Conduct.dtl2. The Rules and Regulations document
provided to employees when they join the company informs employees that they have a
responsibility to promptly report suspected unethical activity. Dkt. # 31-26, at 1.

Finally, AA has instructions regarding usefaftoTA, and specifically the C23 screen. The
C23 instructions for the comments field statgyfje a detailed message of the discussion that you
have with the employee. Include the reasorthployee gives for this occurrence and the complete
details of your response. Close the commentddapincluding your name or initials and your title

.." Dkt. # 31-12, at 1. The instructions altate that the description field should contain “a
detailed message of the discussion you had with the employee regarding the Lost Time Occurrence.”
Dkt. # 31-14, at 5.
.

Summary judgment pursuant to Fed. R. Ci\b®is appropriate where there is no genuine

issue of material fact and the moving party is emtitbtejudgment as a matteirlaw. Celotex Corp.

v. Catretf477 U.S. 317, 322-23 (1986); Anderson v. Liberty Lobby, Wi€7 U.S. 242, 250 (1986);

Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993). Thaiplanguage of Rule 56(c) mandates

the entry of summary judgment, after adeqtiate for discovery and upon motion, against a party
who fails to make a showing sufficient to establise existence of an element essential to that
party’s case, and on which that party will biee burden of proof at trial. Celotek77 U.S. at 317.

“Summary judgment procedure is properly regardetias a disfavored procedural shortcut, but
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rather as an integral part of the Federal Rakea whole, which are designed ‘to secure the just,
speedy and inexpensive determination of every action.dtl@27.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts . . . . Where the
record taken as a whole could not lead a ratiiealof fact to find for the non-moving party, there

is no ‘genuine issue for trial.”_Matshiga Elec. Indus. Co. v. Zenith Radio Coi75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existof a scintilla of @dence in support of the
plaintiff's position will be insufficient; there musie evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Andersp#77 U.S. at 252. In essent® inquiry for the Court

is “whether the evidence pressra sufficient disagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,

the Court draws “all justidble inferences,” idat 254, and construes the record in the light most

favorable, Garratt v. Walket64 F.3d 1249, 1251 (10th Cir. 1998)the party opposing summary

judgment.
1.
AA argues that it is entitled to summary judgrin@meach of McCully’s claims. Each claim

(and sub-claim) is analyzed separately.
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A. ADA and OADA Discrimination

McCully alleges that AA’s actions constitudescrimination based upon a disability and/or
being perceived as disabl&ah violation of the ADA and OADA.Dkt. # 2, at 6. AA argues that
itis entitled to summary judgment on these claims. It argues that McCully cannot establish a causal
connection between her disability and its actions, and that it took them for legitimate,
nondiscriminatory reasons.

1. ADA Discrimination

The ADA prohibits “discriminat[ion] againstcpalified individual on the basis of disability
in regard to job application procedures, thigng, advancement, or discharge of employees,
employee compensation, job training, and othergeoonditions, and privileges of employment.”
42 U.S.C. 8§ 12112(a). ADA discrimination caaes governed by the burden-shifting framework

announced in McDonnell Douglas Corp. v. Gre#ll U.S. 792 (1973). Morgan v. Hilti, Iné.08

F.3d 1319, 1323 (10th Cir. 1997). rBuant to this framework, the plaintiff bears the initial burden

of establishing a prima facie casfediscrimination. If she doe®s‘then the defendant must offer

a legitimate, non-[discriminatory] reason for the employment action. The plaintiff then bears the
ultimate burden of demonstrating that the deferidammbffered reason is pretextual.” Metzler v.

Fed. Home Loan Bank of Topek&64 F.3d 1164, 1170 (10th Cir. 2006) (citations omitted). In

order to defeat a motion for summary judgmenrd, ghaintiff must show that “there is a genuine

dispute of material fact as to whether theptayer’s proffered reason for the challenged action is

pretextual-i.e., unworthy of befi& Randle v. City of Aurora69 F.3d 441, 451 (10th Cir. 1995).

8 There is no need to determine whether McCully is perceived as disabled, as the Court

assumes that she is disabled underAbé& and OADA, and that other employees were
aware of this disability.
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Pretext can be shown by “'such weaknesses,auogibilities, inconsistencies, incoherencies, or
contradictions in the employer’s proffered legitimate reasons for its action that a reasonable
factfinder could rationally find them unworthy@®dence and hence infer that the employer did not
act for the asserted non-discriminatory reasons.” Mard@8 F.3d at 1323 (10th Cir. 1997)

(quoting Olson v. Gen. Elec. Astrospat@1 F.3d 947, 951-52 (3d. Cir. 1996)). However, “[m]ere

conjecture that the employer’s reason is pretextill not defeat a motion for summary judgment.”

Richmond v. ONEOK, In¢.120 F.3d 205, 209 (10th Cir. 1997).

In order to establish a prima facie case under the ADA, a plaintiff must demonstrate:
(1) that she is a disabled person within the meaning of the ADA; (2) that she is
gualified, that is, she is able to perfothe essential functions of the job, with or
without reasonable accommodation; and (3) that the employer terminated her
employment under circumstances which give rise to an inference that the termination
was based on her disability.
Morgan 108 F.3d at 1324 (internal citations omitted). For the purposes of summary judgment, AA
does not dispute that McCully has established teednd second elements of her prima facie case.
Dkt. # 17, at 33 n.4. However, AA argues that McCully cannot show that her change in job
responsibilities, the C23 entries, or kenmination were due to her disabilftyFurther, AA argues
that it had legitimate, nondiscriminatory reasons for these actions and that McCully cannot

demonstrate pretext.

a. Change in Duties

McCully alleges that AA discriminated agaiter by changing her job duties because she
has cancer. The Tenth Circuit recognizes “temjgmoximity between protected conduct and [the

adverse action] as relevant evidence of a carmalection sufficient to ‘justify an inference of

° AA also argues that the C23 entries wereamoddverse employment action. That argument
is considered in Part 111.D.2, infra

16



retaliatory motive.” Metzler464 F.3d at 1171 (quoting Gatre. Hewlett-Packard Cp305 F.3d

1210, 1221 (10th Cir. 2002)). Howeyéa plaintiff may rely on temporal proximity alone only if
‘the [adverse action] is very closetpnnected in time to the protected activity.” (duoting

Anderson v. Coors Brewind81 F.3d 1171, 1179 (10th Cir. 1999)) (emphasis in original). Atime

period of four to six weeks between the protectetivity and the adverse action has been deemed
sufficiently close to establish tharith prong of a prima facie case. &t.1172. However, a period
of three months is, by itself, insufficient to establish causation(citthg Richmond 120 F.3d at
209).

There is a close temporal connection le=wMcCully’s cancer diagnosis and the change
in her job duties, given that McCully was at wéok only about a month between her diagnosis and
the change. Assuming that McCully has estabtishprima facie case based on the change in her
duties!® AA has articulated a legitimate, nondiscriminatory reason for changing her duties: the
reconciliation issues regarding the 401(k)s were basically resolved, and Seaman needed McCully
to perform similar work on stock options.

McCully argues that this explanation is pretextuMcCully’s proffered evidence of pretext
is her own feeling that Seamansv@luctant to give her any long term tasks. Dkt. # 17-2, at 100
(McCully’s testimony that “I just felt like it wabecause they just felt like I might be the short-
timer”). However, McCully testified that no omathin the group ever said that he or she thought

McCully couldn’t perform her job because of her cancer.ald5. Unsupported allegations or

feelings alone do not establish genuissues of material fact. S&wone v. Longmont United

Hospital Ass’n 14 F.3d 526, 531 (10th Cir. 1994) (“allegations alone will not defeat summary

10 And assuming that the change in her duties was an adverse employment action.
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judgment”). The fact that tretock options job ended up nokitag much time is not evidence of
pretext; the job took less time because the stockehddclined. Dkt. # 31-3, at 9. McCully has
provided no evidence that Seaman anticipated tlaisgdin the market when he decided to change
her responsibilities. McCully has identified no inconsistencies or implausibilities in Seaman’s
justification for the change in her duties from which pretext could be inferred.

McCully also argues that “comments by co-workers regarding her allowed time off [and]
comments by co-workers when she returned abeuthemo[therapy]-related memory lapses . . .
indicated discrimination based on her disabilitipkt. # 31, at 37. McCully perceived that Knight
did not want to work with her and stated thahRmade fun of her sloe¥ memory. Dkt. # 31-3,
at 4, 19. This is not evidence that Seaman’s reasons for changing her duties were pretextual.
McCully has provided no evidence that KnighRarhl's feelings about McCully’s disability had
any part in Seaman'’s decision. Cbne 14 F.3d at 531(determining that age-related comments by
non-decisionmakers were not material in simgwthat employer’s action was based on age
discrimination). In fact, the ungiated facts show that Seamarswaaware of a change in attitude
toward McCully after her return to work. Dkt. # 31-7, at 18. McCully has provided no evidence

from which a jury could infer that AA’s reason for changing her job duties is pretextual.
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b. C23 Entries

To establish the third element of her prima facie case, McCully must present “some
affirmative evidence that disability was a deterimgrfactor in the employer’s decision.” Morgan
108 F.3d at 1323. While “not onerous,” this regment is “not empty or perfunctory.” Id’he
time period between McCully’s diagnosis or thenifestation of her symptoms and the recording
of unscheduled absences in AutoTA does not saipanference of discrimination. McCully was
diagnosed with cancer in October 2005. Dkt. # 31-3, at 5-6. Absences were recorded in AutoTA
beginning in July 2008. Dkt. # 31-7, at 11-12. The nearly three year period between McCully’s
diagnosis and the C23 entries does not su@poausal connection between the two. Sagnes

v. Level 3 Commc’ns, LLC456 F.3d 1215, 1228 (10th Cir. 2006) (holding that a seven month

period, standing alone, was not sufficient to establish causation).

McCully argues that McMenamy’s notes of his conversation with Ruhl (in connection with
McMenamy’s review of McCully’s appeal) estalh a causal connection between her disability and
the recording of her absences in AutoTA. Nmamy’s notes of his conversation with Ruhl
contained two consecutive bullet points: firsgtthicCully would not akays feel good and would
take days off; and second, that the payroll group started documenting McCully’s and others’
absences. Dkt. # 31-6, at 19-20. This does not establish a causal connection between McCully’s
cancer and the C23 entries; at most it would support a causal connection between McCully’s

unscheduled absenékand the C23 entries.

1 Some of McCully’s unscheduled absences weraeasons unrelated to her illness. For

instance, she had two unscheduled absdoncéer husband’s doctor’s appointments. Dkt.
# 31-8.
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However, even assuming that McCully had lesaed the third element of her prima facie
case, AA has articulated a non-discriminatory re&@omaking the C23 entries: Seaman’s concern
that employees were abusing the flex time polidgCully has the burden to show a genuine issue
of material fact regarding the veracity of this explanation.

McCully has provided no evidence from which gyjoould infer that Seaman’s explanation
is pretextual. Ruhl stated that unschedalesences burden the payroll group. Dkt. # 31-10, at 10.
McCully has provided no evidence that this explanation is implausible or unworthy of credence.
McCully insists that the C23 screen was not the proper place to record information about
unscheduled absences if they were not first dised with the employee. The Court fails to see how
this, even if true, would support an inferencepoétext. This is not the sort of procedural

irregularity that renders an employer’s explanation suspicious. CfTrugllo v. PacifiCorp 524

F.3d 1149, 1159 (10th Cir. 2008)nding employer’s claim that time and gate records should
exactly reflect an employee’s self-recorded houssiidy pretextual, in light of testimony that time

sheet and gate access procedures were rarely followed). Further, the relevant question is not
whether the C23s were the proper place to reabsknce information; the question is whether
Seaman’s explanation for why abses were recorded in the C23s is the real explanation. See

Selenke v. Medical Imaging of CoJ@48 F.3d 1249, 1261 (10th Cir. 2001) (“[w]e may not second

guess the business judgment of the employer. [tlhe relevant question is whether the reason
articulated by the employer was the real reason for the challenged attidegully has provided
no evidence that Seaman’s stated reason maken@Q2B entries was not the real reason, regardless

of whether it was a good reason.

12 Thus, the Court finds that any issue as to how the C23 should or should not be used, and
whether or not C23 entries are permanent, is immaterial.
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McCully also suggests that pretext couldriferred from Seaman’s statement that McCully
did not have an attendance probjdmt that she might have onetire future. Dkt. # 31, at 8, 14.

The Court fails to see how this statement isewvae of pretext. An employer certainly may record
unscheduled absences for an employee, whether or not she has an attendance problem. Further, how
would a supervisor know if an grioyee had an attendance problem unless he recorded information
about her absences? The Court will not secondsgBeaman’s managerial decision to keep track

of unscheduled absences, nor will it be side-tracked by an irrelevant inquiry into what the best
method by which to record unscheduled absences might have been.

Further, the fact that Seaman might h&ees concerns about McCully’s attendance in
particular does not raise an inference of pret&tCully does not dispute the accuracy of the C23
entries, or the fact that she had several unscheduled absences. Her entries were no different than
those of several other employees. Kborgan 108 F.3d at 1324 (“[a] satisfactory showing that
similarly situated employees, who do not belong égiitotected class, were treated differently with
regard to violation of a work rule could have lent support to the pretext argument”). Three other
employees in the group had comments in th@ €creens, and these comments are substantially
similar to those in McCully’s. Dkt. ## 31-8, 17-BlcCully has failed to provide any evidence that
she was subjected to differential treatment. She has failed to provide any evidence from which

pretext could be inferred.
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C. Termination
McCully argues that AA is self-insurEdand that “the trier oféfct may infer that a self-
insured employer has terminated an ‘expensiveileyee to save itself amey.” Dkt. # 31, at 37.

McCully cites Trujillo v. PacifiCorp524 F.3d 1149 (10th Cir. 2008)r the proposition that “[s]uch

evidence weighs heavily in favor of demonstrgtinotive to discriminate against an employee with

a serious illness.” Dkt. # 31, at 37. However, Trujitmes not support the assertion that pretext

may be inferred solely from the fact that an emplayself-insured. In that case, the Truijillos’ son

had a terminal illness that required expensive treattnihey were both fired shortly after their son

had a relapse. In addition to evidence ofdimployer’s general concerns about rising healthcare
costs, the Trujillos provided specific evidence that their employer considered their son’s medical
claims high dollar, that thengas only one other terminal illness claim during the relevant time
period, and that the employer was specificaligking those claims. 5F3d at 1156. The Tenth
Circuit found that the Trujillos’ evidence that Fi@corp was monitoring their claims in particular

was evidence from which a jury could infer that the employer’s explanation for their termination was
pretextualt McCully has presented nocduevidence in this case. The record is entirely devoid

of any evidence that AA was tracking the cost of McCully’s health care claims, that McCully’s

claims were unusual or particularly expensigeeven that AA was generally concerned about its

13 McCully’s only evidence that AA is self insuredhisr own affidavit. Dkt. # 31-5, at4. The
Court assumes, for the purposes of the mdboisummary judgment, that AA is, in fact,
self-insured.

14 The Tenth Circuit also stated that “[t]Aeujillos’ strongest evidence of discriminatory
motive is found in the temporal proximity betwebe time of [their son’s] relapse and the
investigation of the alleged time theft and their termination.” TryjiR4 F.3d at 1157.
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health care costs. In this case there fact that AA is self-insured cannot give rise to the inference
that actions were taken against McCully because she has cancer.

The temporal connection between McCully’s termination and her diagnosis is highly
attenuated. She was terminated three yetes glie was diagnosed with cancer. McCully has
provided no evidence that connects her terminattimher cancer. In fact, McCully has provided
no evidence that connects her termination with her absences, whether or not those were due to her
cancer. To the contrary, the undisputed facts shatwcCully’s absences and work performance
were_noftfactors in her termination. McCully has failto establish the third element of her prima
facie case.

However, even assuming that McCully had established a causal connection between her
cancer and her termination, AA has provided dilegte, nondiscriminatory reason for this action.

AA argues that it terminated McCully because shproperly accessed confidential personnel files,
including the files of other employees, and shesediuio cooperate in AA’s investigation of those
actions.

McCully argues that AA’s explanation is unwlay of credence because she technically had
access to all of AutoTA, and th&A was aware of this when it teimated her. These facts are of
no relevancé® AA did not state that McCully was ternaited because of the manner in which she
accessed the C23s; she was terminated becaedeasted at the C23s, including those of other
employees, when she had no business doing se.uiitisputed facts show that McCully did not

accidentally stumble upon this information; she dedito access a separate screen from the one she

15 The Court agrees with AA that McCully’s assing the C23s is like “an employee who has

the backup key to the HR offiaeciding to use that key to gain access to the office to
review employee personnel files.” Dkt. # 42, at 7. McCully’s AutoTA access was not a
carte blanche to use that access for whatever purposes she wanted.
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was originally viewing, and then further decideditw that screen for other employees. Dkt. # 42-
3, at 1-2'®* Seaman found this to be a seriousash of confidentiality and evidence of poor
judgment!’ Whether or not McCully had to “hack imd the system is of no consequence. The
undisputed facts show that McCully decidedituk at other employees’ C23s, and Seaman believed
this was improper and violated the rules of confidentiality.

There is also no evidence that Seaman’sFammtles’ concerns aboMtcCully’s refusal to
cooperate with the investigati@me unworthy of credence. Itusdisputed that McCully refused
to answer Seaman’s questions regarding hawashessed the C23s, and initially refused to answer
Forbes’ questions. McCully has not shown that it is implausible that an employer would look
negatively upon an employee’s refusal to answer questions.

McCully also argues that the fact that Adnducted “separate” investigations of her
termination and her discrimination complaint is @vide of pretext. The urgtiuted facts show that
McCully’s discrimination complaint was investigated; in fact, it was investigated by the same person
who investigated her termination - Forbes. Mi{hbad a chance to tell her side of the story to
Forbes, and provided a written statement of reargination complaint. Dkt. ## 17-2, at 114-15,

31-3, at 42-43. Forbes determirtbdt there was no discrimination in the change in her duties or

16

To do this, McCully had to enter each emplogaééntification number. Dkt. # 42-3, at 1-2.

17

McCully’s suggestion that the Company Information Systems (CIS) policy permitted her to
view of her own and other employees’ confidential information is preposterous. Her
suggestion that accessing other employees’ confidential files is the sort of “incidental
personal use” permitted by the policy is unfounded. Dkt. # 31, at 20. The full paragraph
states that “[w]hile incidental personal use of these systems is allowed, it should be
consistent with the CompanyRules of Conduct. Any usage that interferes with
performing your job . . . or violates the Compangkpectations . . . is strictly prohibited.”

Dkt. # 50-10, at 1. Further, the CIS policy viescompany information systems in general
(such as computers and telephones), not for AutoTA in particular.
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in the use of the C23s. This determination wmasle before McCully’s final termination. Dkt. #
17-3, at 48. There is nothing suspics about AA’s refusal to formally combine the investigatiéns.
McMenamy was aware of McCully’s discriminatiaiegations when he considered her appeal.
Even if McMenamy did not give McCully the oppanity to explain her discrimination allegations,
this would not show pretext. McMenamy conducted his own investigation and decided to affirm
Seaman’s decision to terminate McCully. Theneo evidence that AA ignored her discrimination
complaint or conducted a perfunctory investigation. There is no evidence that McCully was
terminated for any reasons other than her breach of confidentiality and failure to cooperate with
AA’s investigation.

For these reasons, the Court finds thatis\&ntitled to summary judgment on McCully’s
ADA discrimination claim.
2. OADA

The OADA prohibits employers from discrimiivag against people on the basis of disability.
OKLA. STAT. tit. 25, § 1302(A)(1); 81901 (providing aipate cause of action for disability
discrimination). AA argues that McCully’'s OAD#laim fails for the same reasons as her ADA

claim. Dkt. # 17, at 42. McCully’s response®A’s motion for summary judgment mentions the

18 Forbes’ statement that “normally’ discriminatioomplaints are treated as one investigation
even if they have different subparts,” D¥t31, at 37, is not eveshce that the proffered
reason for McCully’s termination is pretextual. First, Forbes’ statement relates to
discrimination complaints only, and does not show that AA normally combines
investigations of discrimination complaints and terminations or improper access to company
records. Second, even if AA were to haweh a policy, McCully has failed to show that
there is anything suspicious about the failurtmally combine the investigations in this
case. They were both handled by the same person, and McCully had the opportunity to
explain her discrimination allegations to thexson. McCully has failed to explain how the
formal separation of the two investigations igted to her detriment. Merely identifying
procedural irregularities will not defeat a motion for summary judgment; those procedural
irregularities must somehow be probative of pretext.
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OADA with reference to her Burtort claim only; she does notgare that she has an independent
OADA claim. Dkt. # 31, at 4. The Tenth Circhas determined thapdaintiff's OADA claim fails

if her federal discrimination claims fail. _SBarzellone v. City of TulsaNo. 99-5088, 2000 WL

339213, at *5 (10th Cir. Mar. 31, 2000) (unpublishE€dnthony v. City of ClintonNo. 98-6188,

1999 WL 390927, at *8 n.6 (10th Cir. June 15, 1999) (unpublished); LeFlore v. Flint Indus., Inc.

No. 98-5024, 1999 WL 89281, at *3 n.4 (10th CirbF23, 1999) (unpublished) (affirming district
court’s holding - unchallenged on appeal - thatldgal analysis for plaintiff's OADA claim was

the same as his ADEA claim); Wilson v. State Ins. Fund ex rel. Q¥&.96-6100, 1997 WL

12929, at *2 (10th Cir. Jan. 15, 1997) (unpublisheff)at‘ essentially the same reasons set forth

in our analysis of the ADA claim, plaintiff'state statutory claims also fail”); see a§@anley v.

White Swan, In¢.No. CIV-00-1291-F, 2002 WL 32061753, at *11(W.D. Okla. Sep. 26, 2002)

(“[b]Jecause the protections provided by [the OA#é co-extensive with the protections provided
by federal law under the ADA, plaintiff's claim of hdicap discrimination in violation of state law
fails for the same reasons her federal claim™ailglcCully’s OADA discrimination claim fails for
the same reasons her ADA discrimination claim fails.

B. ADA and OADA Retaliation

McCully alleges that AA’s actions constitute retaliation for complaining about the
discriminatory treatment she was receiving asalt®f her disability and/or perceived disability,
in violation of the ADA and OADADkt. # 2, at 6. The ADA prohits employers from retaliating
against employees who have made complaints of disability discrimination. 42 U.S.C. § 12203. “To

establish a prima facie case of reprisal, a pfaimust show (1) protected employee action; (2)

19 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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adverse action by an employer either after or contemporaneous with the employee’s protected
action; and (3) a causal connection between the employee's action and the employer's adverse

action.” Morgan 108 F.3d at 1324. Retaliation claims als subject to the McDonnell Douglas

burden-shifting framework. Id.

Neither the change in her duties nor the €&B8ies could possibly constitute retaliation for
a complaint about discriminatory treatment because those actions were taken prior to McCully’s
complaint. Itis undisputed that McCully did rmaimplain to management about her treatment until
October 13, 2008, at the earliéstDkt. # 31, at 9-10. Thus, hermination is the only event that
could form the basis of a retaliation claim. irever, McCully’s retaliation claims (under the ADA
and OADA) fail for the same reasons her disaniation claim fails: she has provided no evidence
from which a jury could infer that AA’s stated reasons for terminating her are pretextu®#tarfee
[lI.A.1.c, supra

C. EFMLA Interference

McCully alleges that AA’s actions constitute interference with her use or attempted use of
medical leave, in violation of @FMLA. Dkt. # 2, at 7. She alleges that AA interfered with her
FMLA rights by: failing to offer her the same an equivalent job upon her return from FMLA
leave; allowing discriminatory actions to be taken against her; and firing herAAdargues it is
entitled to summary judgment on the interferenagmtbecause McCully cannot establish a prima
facie case or a genuine issue of material fact petext. Dkt. # 17, &1. Further, AA argues that

some of McCully’s interference claims are barred by the statute of limitationat 2#l-22.

20 McCaully did not make a formal complainttite AA discrimination hotline until October 17,
2008. Dkt. # 17-3, at 45.
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The FMLA gives employees the right to take unpaid medical leave for a period of up to

twelve work weeks in any twelve month perioddsserious health condition. 29 U.S.C. § 2612(1);

Smith v. Diffee Ford-Lincoln-Mercury, Inc298 F.3d 955, 959 (10th C#002). An employer may

not “interfere with, restrain, or deny the exercise of or the attempt to exercise, any right provided
[by the FMLA].” 29 U.S.C. § 2615(a)(1)To establish an FMLA interferercelaim, a plaintiff

must show: “(1) that [s]he was entitled to FMLealve, (2) that some adverse action by the employer
interfered with [her] right to take FMLA leavand (3) that the employer's action was related to the

exercise or attempted exercise of [HaVILA rights. Jones v. Denver Public SchA27 F.3d 1315,

1319 (10th Cir. 2005). If the plaintiff shows tler FMLA leave was interfered with, the burden
shifts to the employer to shothat the adverse action would haveen taken regardless of the
employee’s FMLA leave. Diffee For@98 F.3d at 963. The Court will analyze each of the actions
McCully identifies as incidents of interference.

1. Failure to Return to Equivalent Position

McCully alleges that AA interfered with h&MLA rights by failing to return her to an
equivalent position after she returned from FMle&ve. Dkt. # 2, at 7AA argues that this claim
is barred by the statute of limitations, and taCully cannot establish the second or third prongs
of a prima facie case. Dkt. # 17, at 22-25.

The FMLA contains two limitations periods: one for “willful” violations, and one for all
other violations. 29 U.S.C. § 2617(c). The limitations period for is three years from the “date of

the last event constituting the alleged violation” for willful violations, and is two years for other

2 The Tenth Circuit recognizes two theories of recovery under the FMLA: interference under

29 U.S.C. § 2615(a)(1) and retaliation undely2S.C. § 2615(a)(2). Metzler v. Fed. Home
Loan Bank of Topeka64 F.3d 1164, 1170 (10th Cir. 2008he two types of claims have
different elements and burdens of proof. Id.
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violations. _Id; Bass v. Potter522 F.3d 1098, 1100 (10th Cir. 2008). AA argues that McCully’s
failure to restore claim is time-barred because fibd suit (and first raised the claim with AA)
more than two years after she reted from unpaid sick leavécCully argues that the three-year
limitations period for willful violations, rather thahe two-year period, applies. Dkt. # 31, at 27.
The FMLA does not define “willful,” and thBupreme Court has not spoken to its meaning

under 8§ 2617(c)(2). However, in McLaughlin v. Richland Shoe €86 U.S. 128 (1988), the

Supreme Court construed the term in the contekieofFair Labor Standards Act. The Tenth Circuit
applies the McLaughliwillfulness standard to the FMLA. Ba&®22 F.3d at 1103-04. In order for
the three-year limitations period to apply, “a ptairmust demonstrate #t his employer ‘knew or
showed reckless disregard’ for whether its conduct was prohibited by the FMLAdt 1404
(quoting_McLaughlin486 U.S. at 133).

McCully has provided no evidence that AA willjuviolated the FMLA when it placed her
in the position of Payroll Tax Angsét for Stock Options when sheturned to work in July 2006.
In fact, any argument that AA willfully violatetie FMLA is undercut by parties’ disagreement as
to whether the stock options position was equivalent to her prior 401(k) position. If there is a
legitimate dispute as to whether AA actually violated the FMLA at all, it is diffio see how it
knew or should have known that it was committingadation. The FMLArequired AA to restore
McCully to her previous position or “to an equmat position with equivalent benefits, pay, and
other terms and conditions of employmefit.’29 U.S.C. § 2614(a)(1). It is undisputed that

McCully’s compensation, benefits, seniority, and physical office remained the same when she

22 AA argues that it was not required to restore McCully because she did not return to work

upon exhausting her block leave. The Courtags, for the sake of argument, that AA was
required to reinstate McCully.
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returned to work in July 2006. Dkt. # 17-2,9%. Further, McCully was replaced by another
analyst, rather than a support staff employeey, sifte was terminated. Dkt. # 17-2, at 46. McCully
argues that the stock options position was notvadgmt because she wast a lead, and it was
“menial.” Id. at 96-100. The Court need not determine whether these differences render the two
positions non-equivalent as a matter of lawis Rufficient that AA reasonably believed that they
were equivalent and, thus, did not willfully violate the FMLA.

Further, itis undisputed that AA granted ®ldly’s subsequent FMLA requests and Seaman
never refused to let McCully take time off relatecher cancer. Dkt. #7-2, at 93-94. It defies
logic to think that AA would willfully interfere wih McCully’s FMLA rights but continue to permit
her to take FMLA leave and non-FMLA time off for her cancer. For these reasons, the Court finds
that any alleged violation of the FMLA that oceed in July 2006 was not willful. Therefore, the
two-year statute of limitations applies and the claim is untimely.

2. Allowing Discriminatory Actions Against Her

Although the complaint does not specifically tis¢ discriminatory actions that constituted
interference, Dkt. # 2, at 7,a@lCourt assumes that McCully intends to state a claim for the C23
entries. AA argues that it did not interfere watty of McCully’s FMLA rights, Dkt. # 17, at 21,
and, further, that recording unscheduled absences in the C23 was not discrimina#irg.id.

The second element of an interference claitha an adverse action interfered with the

plaintiff's rights under the FMLA. Jone427 F.3d at 1319; see aBoy v. The Boeing C92 Fed.

App’x 675, 678 (10th Cir. 2004) (unpublishéd)(“a prima facie case under an

interference/entitlement theoryg@res a showing of . . . a denial of substantive rights under the

23 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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FMLA”"). Interference could be refusing requestdLA leave, otherwise preventing an employee
from using FMLA leave, or disziraging the employee from applyifay or using leave. 29 C.F.R.

§ 825.220(b); Mardis v. Cent. Nat'| Bank & Trust of Endb. 98-6056, 1999 WL 218093, at *2

(10th Cir. April 15, 1999) (unpublishedYherefore, “[ijn order tgatisfy the second element of an
interference claim, the employee must show shatwas prevented from taking the full 12 weeks’
[sic] of leave guaranteed by the FMLA, deniethstatement following leave, or denied initial

permission to take leave.” Campbell v. Gambro Healthcare,4i8.F.3d 1282, 1287 (10th Cir.

2007). Inthis case, McCully has failed to provatg evidence that the2@ entries interfered with
her FMLA rights.

Itis undisputed that McCully was granted all the FMLA leave and non-FMLA illness-related
time off that she requested. Dkt. # 17-2, at 93-94. At the time that AA began recording her
absences in the C23, Kally had finished a year of intermittent FMLA leave from June 1, 2007
to May 31, 2008._ldat 93; Dkt. # 17-3, at 36. McCully @rovided no evidence that she desired
or was entitled to FMLA leave after May 31, 2008.e $las not alleged that the recording of her
absences prevented or discouraged loen fiequesting or using any FMLA leat’eShe has failed

to satisfy the second element of a FMLA inégeince claim because she cannot show that the

recording of her absences intdd with an FMLA right._SeklcBride v. CITGO Petroleum Gp.
281 F.3d 1099, 1108 (10th Cir. 2002) €tRMLA only protects an empyee’s right to request and

take leave while ill”).

2 In fact, McCully alleges that she was never informed that her absences were being tracked.
Dkt. # 31, at 8. It is difftult to see how activity of which she was unaware could have
discouraged her from exercising her FMLA rights.
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3. Termination

McCully alleges that her termination interfered with her FMLA rights. However, this claim
fails for the same reason as her interference claim relating to the C23 entrieart8&€.2, supra
McCully was not on FMLA leave when she was trated, nor has she alleged that she requested
or was entitled to FMLA leave at that time. €Fafore, she cannot show that her termination

interfered with an FMLA right. CiNealey v. Water Dist. No., B24 Fed. App’x 744, 750 (10th Cir.

2009) (unpublished) (determining that plaintiff satisfied the second element of her interference
claim where she was discharged before she could take all of her accrued leave).

For these reasons, AA is entitled to summary judgment on McCully’s FMLA interference
claim.

D. FMLA Retaliation

McCully alleges that AA retaliated against lise of FMLA leaveind complaint of FMLA
discrimination by: failing to offer her the same or an equivalent job upon her return from FMLA
leave; allowing discriminatory actions to be takagainst her; and firing her. Dkt. # 2, at 8.

The FMLA prohibits an employer from discriminating against an employee for opposing
a practice made unlawful by the FMLA. 2938.C. § 2615(a)(2). Like ADA claims, FMLA

retaliation claims are subject to the McDonnell Douglasien-shifting framework. Camphbelli78

F.3d at 1287. To make out a parfacie FMLA retaliation claim, plaintiff must show that “(1)
she engaged in a protected activity; (2) [her employer] took an action that a reasonable employee
would have found materially adverse; and (3)alexists a causal connection between the protected

activity and the adverse action.” Metzlé64 F.3d at 1171. The Ter@lircuit characterizes “the

% Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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showing required to satisfy the third prong underaliegion theory to be a showing of bad intent
or ‘retaliatory motive’ on the part of the employer.” Campb&l8 F.3d at 1287 (quoting Metzler
464 F.3d at 1171).

1. Failure to Return to Equivalent Position

AA argues that McCully’s retaliation claim bas@dthe failure to restore her to her previous
position is time barred. S&art 111.C.1,_supraHowever, unlike interfence claim, the Court finds
it more appropriate to treat the failure to return claim as part of an alleged ongoing pattern of
retaliation?® Because the last act constituting the alleged retaliation (McCully’s termination)
occurred within the two-year litations period, the Court finds that McCully’s retaliation claim
based on the failure to return her to an equivalent position is not time-barred.

AA also argues that McCully cannot establish the third element of her prima facie case for
retaliation based on the failure to restore her to her old poéitidicCully’s first block FMLA
leave ended on March 5, 2006. She was then orlesigle and returned to work on July 3, 2006.
Thus, there was a period of roughly four moribsveen the protected activity and the allegedly
adverse employment action. Whilestpperiod alone might not be sufficient to establish the third

prong of McCully’s prima facie case, skketzler, 464 F.3d at 1171 (noting that a period of three

% While an employer could engage in a pattern of retaliation against an employee for

complaining about FMLA violations, an enagkr can interfere witepecific FMLA leave
only.

21 Further, it is unclear whether the two or three year limitation period would apply to a

retaliation claim. Retaliation, unlike interfereneenecessarily intentional. Because the
Court finds that this claim is not time4ibed under either limitations period, it need not
determine whether intentional retaliation is reszgily a willful violation of the FMLA and,
therefore, subject to the three-year limitations period.

2 The Court assumes, for the sake of arguntkat,the change in position was an action that
a reasonable employee would have found materially adverse.
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months between the protected activity and the rs@vaction is, by itself, insufficient to establish
causation), she has offered some additionaleevid of a causal connection, namely Seaman’s
statement that “don’t you think [raises] should gathie people that have actually been here,
contributed and made a contribution to the camypgaDkt. # 31-3, at 53. \é@wed in the light most
favorable to McCully, the Court finds that this estite could give rise to an inference of retaliatory
intent by AA. Therefore, McCully has made her prima facie case.

AA has provided significant evidence of a legitimate, nondiscriminatory reason for the
change in McCully’s responsibilities. SBart Ill.A.1.a, supraMcCully has offered no evidence
that AA’s reasons for changing her job resploities in July 2006 were pretextual. Sk
Therefore, AA is entitled to summary judgmentaCully’s claim that AA retaliated against her
by changing her job responsibilities in July 2006.

2. Allowing Discriminatory Actions Against Her

AA argues that McCully’s claim regarding the recording of unscheduled absences fails
because: it is not an adverse employment action; McCully cannot establish a causal connection
between the recording of unscheduled abseimcédse C23s and her FMLA leave; and it had a
legitimate, non-discriminatory reason for doing so.

The second element of a prima facie case df Kkétaliation is “an action that a reasonable

employee would have found materially adverse.” Met64 F.3d at 1171. Despite the fact that

the Tenth Circuit liberally interprets the temot all workplace incidents are “adverse employment

actions.” _Gunnell v. Utah Valley State Cpll52 F.3d 1253, 1264 (10th Cir998). “An adverse

employment action constitutes a ‘significant change in employment status, such as hiring, firing,

failing to promote, reassignment with significantifferent responsibilities, or a decision causing
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a significant change in benefits.””_Annet v. Univ. of Kansa&l F.3d 1233, 1237 (10th Cir. 2004)

(Title VII case) (quoting Burlington Indus., Inc. v. Eller824 U.S. 742, 761 (1998)). Whether an

action is adverse depends on the facts of eaeh &sglington N. AndSanta Fe Ry. Co. v. White
548 U.S. 33, 69 (2006).
An action is adverse when it causes a plaintiff to actually lose salary or benefits. E.g.

Mickelson v. New York Life Ins. Cp.460 F.3d 1304, 1316 (10th Cir. 2006). However, the

following actions or incidents have been found to be not adverse: a lateral transfer without a

significant change to working cotidns; Lara v. Unified Sch. Dist. #50Mo. 08-3320, 2009 WL

3382612, at *3 (10th Cir. Oct. 22, 2009) (unpublisfednubbing or silent treatment by co-

workers, Steele264 Fed. App’x at 746; MacKerezv. City and County of Denvet14 F.3d 1266,

1279 (10th Cir. 2005); verbal warnings without further discipline, St@éle Fed. App’x at 746;

having other employees monitor plaffit work, Tapia v. City of Albuquergyel 70 Fed. App’x.

529, 534 (10th Cir. 2006); uealized threats of future discipling, ;ichegative performance

evaluations, Sublett v. John Wiley & Sons, Jm63 F.3d 731, 739 (7th Cir. 2006); a “letter of

concern” placed in the plaintiff's pemsnel file, Ribando v. United Airlines, In@00 F.3d 507, 511

(7th Cir. 1999); a memorandum regarding abseplee®d in plaintiff's personnel file, Graham v.

State Farm Mut. Ins. Co193 F.3d 1274, 1283 (11th Cir. 1999); and restrictions on tardiness and

requiring a doctor’s note for unexcused absences, Cole v. Pay@#IF.Supp.2d 20, 26 (D.D.C.

2009).
In this case, the recording of unscheduled absence information in AutoTA was not materially

adverse. McCully identifies no way in which thistion affected her salary, benefits, or working

29 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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conditions. The information was not inaccurate, nor was it being recorded for McCulfj only.
More significantly, it was never used. It is unplited that McCully’s absences were not a factor
in her termination. The fact that the numbemuoscheduled absences could potentially have a

negative effect in the future does not make ¢élterding itself an adversetion. In Haynes v. Level

3 Communications, LLC456 F.3d 1215, 1224 (10th Cir. 2006jt@ VIl case), the Tenth Circuit

held that a written warning could be an adversgloyment action “only if it effects a significant
change in the plaintiff's employment status.tHat case, the warning was not adverse because did
not have any immediate effect on the plaintiff's eoyphent status. The same is true in this case.
The recording of McCully’s unexcused abses in AutoTA had no effect on McCully's
employment and, thus, was not adverse. This determination comports with the Seventh Circuit’s

decision on a similar set of facts. Inldd&Rama v. lll. Dept. of Human Sv¢541 F.3d 681, 685-86

(7th Cir. 2008), that court held that notationsinfuthorized absences in the plaintiff's personnel
file did not constitute a material adversei@t because the plaintiff had not suffered any
consequences from those notations. FurtherahiBulated a legitimate, nondiscriminatory reason
for recording absence information in the C28sJ] McCully has failed to provide evidence from
which pretext could be inferred. _Seart I1l.A.1.b, supra

AA is entitled to summary judgment on Mcd@ts retaliation claim based on the C23s
because McCully cannot establish the second element of her prima facie case; the recording of
unscheduled absences in AutoTA was notdueese employment action. Further, McCully has

failed to show that AA’s proffered reason for this action is pretextual.idSee

30 Three other employees had C23 entries witmments similar to McCully’s. Dkt. # 17-3,
at 63-69.
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3. Termination

McCully alleges that she was terminated for complaining about the discriminatory use of
C23s and the change in her job duties. AA doeslispute that McCully has established the first
two elements of a prima facie easAA argues that McCully cannot establish a causal connection
between her FMLA leave or complaint about @#8s and her termination, and that it terminated
her for a legitimate, nondiscriminatory reason.

It is clear that the complaint was the event that precipitated McCully’s termination. The
parties dispute whether it was the content of heyataint, or the revelation that she accessed other
employees’ C23s and Ruhl's pay change, that prompted the termination. McCully has shown a
causal connection sufficient to satisfy the thetdment; it is clear that without the complaint,
McCully would not have been terminated.

AA has, however, articulated a legitimate, n@ediminatory reason for this termination.
SeePart lll.1.c, supraMcCully argues that this is pretextuélowever, McCully has failed to show
pretext in the FMLA context for the same reassiteshas failed to show pretext in the ADA context.
Seeid. For these reasons, AA is entitled to summary judgment on McCully’s FMLA claims.

E. Breach of Contract

McCaully alleges that she and AA entered iatmntract, namely the AA “Code of Conduct,”
and that AA breached this contract by: failingtoperly consider harassment against her; demoting
her; and suspending and then terminating her when she complained of being discriminated against.
Dkt. # 2, at 9. She also argues that AA breacfzebus policies by: ignoring “what was required
before comments were recorded in the C23;” separating the investigation of her termination and her

discrimination complaint; effecting reprisals fogr reporting unethical behavior; and closing her
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discrimination complaint without considering heteirmittent FMLA leave claim. Dkt. # 31, at 37.
AA argues that it is entitled to summary judgmentthis claim because McCully was an at will
employee, and that neither thed2 of Conduct nor any other docaimh or policy restricts its ability
to discharge its employees. Dkt. # 17, at 40.
Oklahoma follows the doctrine of employment-at-will, which means that an employer may

discharge an employee for any reason, even without cause, at any time. Hayes v. Eate9i@s, Inc.

P.2d 778, 781 (Okla. 1995). “However, the employtarwill doctrine has been judicially limited
by exceptions that restrict the grounds on whicht-will employee may be discharged.” dti781-
82. These exceptions include the Btok, seePart Ill.F, infrg and breach of contract. Hay865
P.2d at 781. Express or implied contracts cam alteemployee’s statdfsom at-will. Vice v.

Conoco, InG.150 F.3d 1286, 1288-89 (10th Cir. 1998) (applying Oklahoma law).

Oklahoma looks to five factors to determine whether an “implied contract right to job

security exists.” They are:

1. Separate consideration beyond the employee’s services to support the implied
term;

2. Longevity of employment;

3. Employer handbooks and policy manuals;

4, Detrimental reliance on oral assurances, pre-employment interviews,

company policy and past practices; and

5. Promotions and commendations.

Hinson v. Camergn742 P.2d 549, 554 (Okla. 1987); see alére, 150 F.3d at 1289; Black v.

Baker Qil Tools, In¢.107 F.3d 1457, 1461 (10th Cir. 1997); Hayes v. Eateries 908.P.2d 778,

782 (Okla. 1995) (each applying the Hindantors to determine whether plaintiff had an implied
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contractual right to continued employment). Noltgpahe existence of an implied contract is a
factual question. Haye805 P.2d at 783. However, “if thikeged promises are nothing more than
vague assurances . . . the issue can be decided as a matter of laviceld.50 F.3d at 1289.

In this case, only the third factor is relevant. McCully does not argue that the first, second,
fourth, or fifth factors exist or eated an implied contract in her case. She does, however, argue that
AA handbooks and policy manuals created an irdmantract. An employer’s handbook or manual
can, in some circumstances, be a sufficiently concrete promise to create an implied contract that
limits an employer’s ability to terminate an employee. However, the handbook or manual must
place “substantive restrictions” on the employgsver to dischargthe employee. Haye805
P.2d at 783. For example, while “practical advice,” “guides,” or lists of some of the reasons an
employee may be terminated do not create substantive restrictionsyieeg150 P.3d at 1289
(“[t]his book has been designed to give you practical advice about how to handle various

situations”); Hinson742 P.2d at 557 (manual listing some grounds for termination), a guarantee that

employees will not be terminated on the basis of physical handicap does, Baké€Y7(il3d at

1461-62.

In this case, McCully argues that the Cofi€onduct and the “unlawful harassment policy”
prohibit retaliation for reports of unethicabreduct. However, McCully points to no specific
language in any policy that states an employiél@wt be fired for reporting discrimination, nor can
the Court find any. The harassment policy states that “reports of unalwful harassment or hate-
related behavior may be made to any supergisonanager . .. omanymously to The Network
ReportLine.” Dkt. # 31-24, at 2. €Code of Conduct states thdtétcore of the Code of Conduct

is contained in seven general rules.” Dkt. #81at 1. The fourth rulis “Conduct yourself with

39



the highest standards of honesty, integrity, andéas when dealing with . . . other employees.”
The fifth rule is “promptly alert the Businesshigts Office if you are awarof, or suspect in good
faith any illegal act by an employeerepresentative of the compary.It also says that employees
should contact the Business Ethics Office or Thiedek ReportLine if theysuspect a violation of

the Code of Conduct. The “Do the Rightidgi' document submitted by McCully states “the
company will not tolerate retaliation or retribution against any employee who reports a concern.”
Dkt. # 31-28.

None of these statements rigeghe level of a specific restriction sufficient to create an
implied contract. The guarantee in Baker, @7 F.3d at 1462, was far meveplicit. It stated, “all
relations and decision pertaining to employment . . . [and] terminations . . . will be executed
without regard to . .. physical ... handicajm’tontrast, AA did not guarantee that an employee’s
discrimination complaint would never be thesisaof an employment decision. McCully has
identified no document that places substantive restrictions on AA’s ability to terminate its
employees?

McCully also argues that AA breached a polgynot combining the investigation of her
C23 access and her discrimination complaint. However, her only evidence of such a policy is
Forbes’ statement that ““normally’ discriminationngplaints are treated as one investigation even

if they have different subparts.” Dkt. # 31,3. This is not evidence of a policy regarding

3 The next general rule is “Cooperate fullyamy investigation of misconduct.” Dkt. # 31-25,

at 1.

32 McCully’s suggestion that the C23 instructions created an implied contract fails. The

instructions do not give substantive rightetoployees. Further, McCully has not alleged
that she was, in fact, adversely affected by the C23 entries.
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investigation of terminations and discriminatioamplaints, much less of a policy that places
substantive restrictions on AA’s ability to terminate employees.

Even if these documents and policies createdntract, they would not restrict AA’s right
to terminate her for improperly accessing other employees’ confidential records. Since McCully has
failed to provide evidence that sivas fired for any other reasons, s&ts lll. A, B, C, D, supra
she cannot claim that any contract has been breached.

F. Violation of Oklahoma Public Policy

McCully alleges that AA violated Oklahoma’s public policy against employment
discrimination on the basis of disability and/or perceived disability when it terminated her. Dkt. #

2, at 9. In_Burk v. K-Mart Corp.770 P.2d 24 (Okla. 1989), the Oklahoma Supreme Court

recognized a limited exception to the at-will employment doctrine and permitted a discharged
employee to pursue atort claim if she “is dischafgedefusing to act in violation of an established
and well-defined public policy or for performing an act consistent with a clear and compelling public

policy.” 1d. at 29. In_Saint v. Data Exchange, |nt45 P.3d 1037 (Okla. 2006), the Oklahoma

Supreme Court confirmed that the OADA created &edhclass of individuals who are the victims

of “handicap, race, gender, or age discrimination,” and equal remedies are required for all such
individuals. _Id.at 1038. However, the OADA itself pralas a statutory remedy for victims of
disability discrimination. The purpose of the Btwkt is to give victims of othatiscrimination the

same remedies available to the victims of disability discrimination. Thus, at&urinay be

unavailable to a victim of disability discriminatidh.Cf. id. (“if the [OADA] had afforded the

3 McCully could not bring a Burklaim based on entitlement to FMLA leave because persons

entitled to FMLA leave are not within the cladsliscrimination victims described in Saint
145 P.3d at 1038.
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victims of sexual harassment the same remedigs/an to handicap-discrimination victims, the

Burk tort would not be available”) (citing Collier v. Insignia Fin. Co§81 P.2d 321, 326 (Okla.

1999)).

Ultimately, the Court need ndetermine whether_a Butrt is available to alleged victims
of disability discrimination, because McCully cannot establish that she has been discriminated
against. The Tenth Circuit has repeatedly recognized that a plaintiff's failure to establish federal

discrimination claims is equally dispositive_of Bulkims. _E.g.Brown v. Bd. of Regeni&No.09-

6063, 2009 WL 4194299, at *3 (10th Qitov. 30, 2009) (unpublished);Ruleford v. Tulsa World

Publ’'g Co, 266 Fed. App’x 778, 784 (10thiCR008) (unpublished); Smith v. Okla. ex rel. Tulsa

County Dist. Attorney 245 Fed. App’x 807, 818 (10th Cir. 2007) (unpublished); Malone v.

MAPCO, Inc, No. 91-5073, 1992 WK 26788, at *1 (10thr Gieb. 11, 1992) (unpublished). The

same is true here. AA is entitled to summary judgment on McCully’s @®urklaim.

For these reasons, AA is entitled to summary judgment on each of McCully’s claims

IT IS THEREFORE ORDERED that Defendant American Airlines, Inc.’s Maotion for
Summary Judgment & Brief in Support (Dkt. # 17pisnted. A separate judgment is entered
herewith.

IT ISFURTHER ORDERED that the parties’ pending motions in limine (Dkt. ## 24-29)

aremoot, and the pending Joint Application to Continue and Reschedule Trial Date (Dkt. # 49) is

moot.
DATED this 3rd day of March, 2010. n _ -
(Lane Y Can(
CLAIRE V. EAGAN, CHIEF _@:luue
UNITED STATES DISTRICT COURT
3 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See

Fed. R. App. 32.1: 10th Cir. R. 32.1.
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