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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LAURA THOMAS,
Plaintiff,
Case No. 09-CV-380-TLW

VS,

MICHAEL J. ASTRUE,
Commissioner of Social Security,

N N N N N N N N N N

Defendant.
OPINION AND ORDER

Plaintiff Laura Thomas seekadicial review of a decisionf the Commissioner of the
Social Security Administration denying her ataifor Disability Insurance Benefits (“DIB”)
under Title Il of the Social Security Act, 42 U.S.C. 88 416(i) and 423. In accordance with 28
U.S.C. 8 636(c)(1) & (3), the parties haeensented to proceed before a United States
Magistrate Judge. [Dkt. # 9].

Plaintiff protectively filed he application for disabilityinsurance benefits on May 9,
2005, alleging an onset date of October 28, 2004.79R Plaintiff's claim was first denied on
July 27, 2005 and was reconsidd and denied second time on July 17, 2006. [R. 67, 60].
Plaintiff filed a written request for a héag on September 15, 2006, and the final hearing
occurred before an Administrative Law Judi&LJ”) on October 30, 2008. [R. 58, 32]. The
ALJ issued a decision on February 3, 2009, denyiagtaintiff's claims fo DIB. [R. 14]. On
April 23, 2009, the Appeals Council denied ptdfts application for review of the ALJ's
decision. [R. 4]. The decision of the Appe&ouncil represents the Commissioner’s final
decision for purposes of furthappeal. 20 C.F.R. § 404.981. On June 17, 2009, plaintiff timely

filed the subject action witthis court. [Dkt. # 1].
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The role of the Court in vgewing a decision of the @amissioner under 42 U.S.C. 8
405(g) is only to determine whedr substantial evider supports that desiton and whether the

applicable legal standards were applied cdiyecSee Briggs ex. feBriggs v. Massanari248

F.3d 1235, 1237 (10th Cir. 2001). Substantial ewtdeis more than a stilla, less than a
preponderance, and is such relevant eviden@raasonable mind might accept as adequate to

support a conclusion. _&hardson v. Peraleg02 U.S. 389, 401 (1971) (quoting Consolidated

Edison Co. v. NLRB305 U.S. 197, 229 (1938)). The Court may neither reweigh the evidence

nor substitute its judgment for that of the Commissioner. Casi&eaetary of Health &

Human Service933 F.2d 799, 800 (10th Cir. 1991).

A claimant for disability benefits bears tbarden of proving that she is disabled. 42
U.S.C. § 423(d)(5); 20 C.F.R. § 404.1512(a). isdbled” is defined under the Act as an
“inability to engage in any substantial gaih&ctivity by reason of any medically determinable
physical or mental impairment which can be expedb result in death or which has lasted or
can be expected to last for a continuousqoeief not less than 12 months.” 42 U.S.C. §
423(d)(1)(A). To meet this burden, plaintiff stuprovide medical evidence of an impairment
and the severity of her impairment duringe thelevant adjudicated period. 20 C.F.R. 8§
404.1512(c). Disability is a physical or mental impairment “that results from anatomical,
physiological, or psychological abnormalities iefh are demonstrable by medically accepted
clinical and laboratory diagntis techniques” administered by “acceptable medical sources”
such as licensed and tied psychologists and physiciang2 U.S.C. § 423(d)(3) and 20 C.F.R.

§ 404.1513.
On appeal, plaintiff asserts the ALJ faileml (1) perform a proper evaluation of the

opinions of the medical sourgeoviders; (2) demonstrate stdstial evidenceo support his



selected date of onset of disability; and (3)fquen a proper credibility determination. [Dkt. #
15 at 2].
Background

Plaintiff is female. [R. 123]. She was hoon October 9, 1961 and was 46 years old at
the time of the hearing before the ALJ. [R. 403]. Plaintiff is 5 feet Gemtdll and weighs 216
pounds. [R. 404]. Plaintiff dropped out of high schioalhe eleventh grag but she eventually
earned her GED in 1976. [RB27]. Plaintiff also completed training to be a ticket agent with
Northwest Airlines in 289. [R. 93, 406]. Plaintiff is marde but has been separated from her
husband since November 2004. [R. 327, 404]. Ig&is&one minor son, age ten, living in the
home and one adult daughter ligimutside the home. [R. 404]Plaintiff's most significant
employment was as a bartender from 1990 to 19%9.89]. In addition, she claims to have
worked as a waitress “from time to time.” [B27]. Plaintiff does not receive child support
payments from the father of her son, but she receives assistance from her adult daughter and
sister, as well as food stamps. [R. 405-06].

Plaintiff alleges that she has been disabled since she suffered a deep vein thtombosis
(“DVT") on October 28, 2004. [R. 88-89]. At théime, plaintiff was living in the state of
Washington and was being treaggiimarily by Dr. Ronald Goldber [R. 137]. Plaintiff kept
appointments with Dr. Goldberg several times pwnth from the date of her diagnosis with
DVT until she moved to Oklahoma in the summ&R005. [R. 137-69]. Aér she relocated to

Oklahoma, plaintiff was treatdaly several doctors, but primarily by Dr. Ashok Kache. [R. 9-12,

! Deep vein thrombosis is a blood clot that forms in a vein deep in the body, usually in the lower
leg or thigh. In some patients, these bloddts may break off and travel through the
bloodstream to the lungs, resadiin a pulmonary embolism. NeaHeart Lung and Blood Inst.,

Deep Vein Thrombosis, NAT’L INST. OFHEALTH (Dec. 2009),
http://www.nhlbi.nih.gov/health/dDiseases/Dvt/DVT_Whatls.html.



302-21]. On November 1, 2005, Dr. Goldberg wratietter stating his beliehat plaintiff was
disabled because of “chronic pagndrome in her leg” and heretefor pain medication. [R.
261]. Likewise, on September 26, 2006, Dr. Kacheteva note stating that plaintiff was unable
to work even part time due to her leg pain andlbmg. [R. 263]. Plaitiff has not worked since
she suffered the DVT. [R. 89].

On May 9, 2005, plaintiff applied for a periad disability and disability insurance
benefits for a disabling condition beginning @cttober 28, 2004. [R. 79]. That claim was
denied on July 27, 2005 because plaintiff “would Inate been expected to be disabled for the
12 continuous months requiredr fBocial Security diability.” [R. 67]. On October 14, 2005,
plaintiff filed a request foreconsideration, which was acceptaside the 60-day window in
which an applicant haselright to appeal a SatiSecurity decision. [R63]. The application
was accepted because plaintiff did not timely recéieedenial of benefitdue to her relocation
to Oklahoma. [R. 65]. On July 17, 2006, plainttis denied benefits upon reconsideration. [R.
60]. In denying plaintiff's requst a second time, the Soci@kecurity Administration found
“insufficient evidence to establish the presenceaafevere impairment” prior to the last date
plaintiff was insured for disability benefitdR. 60]. On Septembekl, 2006, plaintiff filed a
request for a hearing by an ALJ. [R. 58Plaintiff based her request on her claim that
information from her pain specialist and H#ood specialist was not reported on her original
application. [R. 58].Plaintiff's hearings were held on March 13, September 18, and October 30,
2008. [R. 50, 37, 32].

The ALJ found that plaintiff last met thesured status requirements of the Social
Security Act on December 31, 2006. [R. 19]. Big also found that platiff did not engage

in substantial gainful activity from her allay@nset date of October 28, 2004 through her date



last insured of December 31, 200fR. 19]. The ALJ concluded &l plaintiff had the severe
impairments of DVT and obesity through the d#st insured, but that plaintiff's severe
impairments did not meet or medically equal any of the listed impairments. [R. 19]. The ALJ
determined that plaintiff's residual functional capacity (“RFC”) was limited to lifting and
carrying 20 pounds occasionally. .[B9]. The ALJ found that plaiiff had the RFC to stand or
walk 2 hours and sit 6 hours in an 8-hour wody. [R. 19]. In addition, plaintiffs RFC
requires her to be able to elevate her right |1d® 81ches as needed and change positions every
half hour. [R. 19]. The ALJound that plaintiff's medicationand balance restrict her from
driving, working around dangerous movingachinery, and climbing ladders, ropes, and
scaffolds. [R. 19]. In addition, the ALJ foundatithe effects of plaintiff's medication prevent
her from performing “high production, high quota warkrapid assembly line work.” [R. 19].
The ALJ found that through the date last ingurplaintiff was unable to perform her past
relevant work as a bartender, but that thees a significant number of jobs in the national
economy that plaintiff was able ferform. [R. 29]. Based dhe vocational expert’s testimony
regarding plaintiff's age, education, work exipace, and RFC, the ALJ specifically found that
plaintiff was able to perform the unskilled sathery jobs of account clerand addresser. [R.
30]. Accordingly, the ALJ determined that plafihntvas not disabled adefined by the Social
Security Act from the alleged date of onset tigfothe date last insuredR. 30]. This finding

was made at step five in the five-step inquiry outlined in Williams v. Bo@é# F.2d 748, 750-

52 (10th Cir. 1988) (discussirige five steps in detaif).

2 The five-step sequence prowdthat the claimant (1) is nglinfully employed, (2) has a
severe impairment, (3) has an impairment winmgkets or equals an impairment presumed by the
Secretary to preclude substantial gainful agtjviisted in Appendix 1 tahe Social Security
Regulations, (4) has an impairment which prevétsfrom engaging in her past employment,
and (5) has an impairment which prevents hemfemgaging in any other work, considering her



Discussion

As her first issue, plaintiff claims the AlLfailed to perform a proper evaluation of the
opinions of the medical source provige [Dkt. # 15 at 2]. Plairfficlaims that the ALJ rejected
the opinions of plaintiffs treating physicians “as being inconsistent with the treatment notes”
without documenting those inconsistencies arat the ALJ “failed to explain” the weight
assigned to those opinions. [Dkt. # 15 at 4-Bllaintiff also claims that the ALJ “accepted
without critical evaluation the apon of the [medical expert] o testified at the hearing.”
[Dkt. # 15 at 2]. Accordingly, plaintiff seeks renth [Dkt. # 15 at 3]. The Court finds that the
ALJ sufficiently documented the inconsisteimtformation contained in the opinions and
treatment notes of plaintiff'dreating physicians, thereby explaining the “little weight” he
accorded each of those opinions. However, Qoeirt agrees with plaintiff that the ALJ's
decision does not show that he performed acativaluation of the nagcal expert’s opinion.
Therefore, the case is remandeithwnstructions for the ALJ to explain the weight he assigned
to the medical opinion of the medical expert.

Under 20 C.F.R. 8§ 404.1527(a)(2), medical apnsi are “statements from physicians and
psychologists or other acceptable medical soutltasreflect judgments about the nature and
severity of [a claimant’'s] impairment(s), inmcling [the claimant’s] symptoms, diagnosis and
prognosis, what [the claimant] can still do despitpairment(s), and [the claimant’s] physical or
mental restrictions.” In determining whetheclaimant is disabled, §Jn ALJ must evaluate
every medical opinion in the record” and decideatwveight to give each opinion. Hamlin v.
Barnhart 365 F.3d 1208, 1215 (10th Cir. 2004). An AkJrequired to give the opinion of a

treating physician “controlling weight” if its both “well-supportedby medically acceptable

age, education, and work exmmce. _Ringer v. Sullivan962 F.2d 17 (10th Cir. 1992)
(unpublished) (citing Williams v. Bowe44 F.2d at 750-52).




clinical and laboratory diagnostiechniques” and “consistent withe other substantial evidence

in the record.” _Watkins v. Barnha®50 F.3d 1297, 1300 (10th Cir. 2003]l]f the opinion is

deficient in either of these respects, tliteis not entitled to controlling weight.” _IdHowever,
even if a treating physician’s opam is not entitled to contrlbhg weight, “[t]reating source
medical opinions are still entitletb deference and must be igleed using all of the factors
provided in 20 C.F.R. 8 404.1527.” IdThose factors are: (1) the length of the treatment
relationship and the frequency of examinati¢®) the nature and extent of the treatment
relationship, including the treaemt provided and the kind of exaration or testing performed,;
(3) the degree to which the physician’'s opmiis supported by relant evidence; (4)
consistency between the opinion and the recomal\abole; (5) whether amot the physician is a
specialist in the area ap which an opinion is rendered; a(®) other factors brought to the
ALJ’s attention which tend to suppoor contradict the opinion._ ldat 1300-01 (quotation
omitted). After considering these factors, &kieJ must “give good reasons” for the weight he
ultimately assigns the opinion. 20 C.F.R. 8§ 404.18%2J. However, the ALJ is not required to

explicitly discuss each factor. Oldham v. Astr669 F.3d 1254 (10th Cir. 2007). “If the ALJ

rejects the opinion completely, must then give specific, ldghate reasons for doing so.”
Watking 350 F.3d at 1301 (quotation omitted).

Although the ALJ generally must give contiad) weight to the medical opinions of
treating physicians, opinions onrtan issues are not mediagpinions, but are “administrative
findings dispositive of a case.” 20 C.F.R. § 404.1527(e). Opinions that a claimant is “disabled”
or “unable to work” are opinions reserved te thiommissioner or ALJ, and those opinions will

not be given contralg weight or speciatignificance._Id.However, “opinions from any source



on issues reserved to the Coragmner must never be ignoredidamust be evaluated according
to the factors in 20 C.F.R. § 404.1527(d). SSR 96-5p, 1996 WL 374183 (July 2, 1996).

On November 1, 2005, plaintiff's treating ysdician in the state of Washington, Dr.
Goldberg, wrote a letter statintjB]ecause of the need for pain medication and the chronic pain
syndrome in her right ¢g | believe [plaintiff] is disabledrom any gainful employment.” [R.
261]. Likewise, on September 26, 2006, plaintitfsating physician in Oklahoma, Dr. Kache,
provided a handwritten note statirffRlaintiff] is unable to work even part time because of leg
swelling and increased pain.[R. 263]. As the ALJ properly acknowledged, these statements
are not medical opinions, but are opinions on dispositive issues reserved to the Commissioner.
Therefore, these opinions waret entitled to be given conthimg weight. SSR 96-5p, 1996 WL
374183 (July 2, 1996). Instead, the ALJ correctly eai@ld these opinions as is required for any
medical opinion by applying the factors in 20F.R. § 404.1527(d). Igiving the opinions
“little weight,” the ALJ found that the treatinghysicians’ opinions were not consistent with
their treatment notes. [R. 26J.0 support this finding, the Al@rovided a thorough overview of
the treatment notes of both Dr. Goldberg andiarche. The ALJ’s decision contains numerous
references to statements in Dr. Goldberg’s mEdndicating that the plaintiff was “doing well”
and “doing better” with “some pain in her leg§R. 21-22]. Likewise, th ALJ’s decision refers
to Dr. Kache’s statements that plaintiff exitéd no evidence of neuropathy and that her
medications were effective to reduce her paell@and help “with her g symptomatology.” [R.
23-24]. Accordingly, the ALJ found that the dieal opinions of the plaintiff's treating
physicians declaring plaintiff “disabled” weli@consistent with, and not supported by, the

relevant evidence in the record. The Court fitltis explanation is sufficient to satisfy the



ALJ’s requirement to explain the weight hevgao the treating physicians’ opinions. Hamlin
365 F.3d at 1215 (10th Cir. 2004).

Just as the ALJ is requiretb explain the weight aggied to plaintiff's treating
physicians’ opinions, the ALJ must also expldire weight given to the medical expert’s
opinion. 20 C.F.R. § 404.1527(f)(2)(ii“If an ALJ intends to g on a nontreating physician or

examiner's opinion, he must explain tiveight he is giving to it.” _Hamlin365 F.3d at 1215

(10th Cir. 2004). The ALJ’'s desibn must explain “the weight\gn to the opinions of a State
agency medical or psychological consultanbtirer program physician grsychologist, as the
[ALJ] must do for any opinion fromtreating sources, nontreating sourcesd other
nonexamining sources who do not work for [the Social Security Administration].” 20 C.F.R. §
404.1527()(2)(ii)) (emphasis added). At thearing on October 30, 2008, Dr. Subramaniam
Krishnamurthi testified that “six months be¢d November 27, 2007 was the first date of the
plaintiff's current disality. [R. 365-66]. Thatdate is consistent with the ALJ determination
that plaintiff became disabled in May 1, 200However, the ALJ's decision mentions Dr.
Krishnamurthi only once, and thatiis the Procedural History san. [R. 17]. It appears that
the ALJ relied upon Dr. Krishnamurthi’'s opinion d@etermining the date of disability, but the
ALJ failed to explain the weighte gave that opinion in hisedision. Accordingly, the Court
finds that this case must be remanded for thd &l provide an explanation of the weight he
assigned to the medical expert’s opinion.

As her second issue, plaintiff contendsittithe ALJ did not demonstrate substantial
evidence to support his selectddte of onset of disability[Dkt. # 15 at 2]. To support her
claim, plaintiff cites numerous instances irethecord in which plaintiff exhibited similar

symptoms both before and after the date shldility. [Dkt. # 15 at 6-7]. However, this



argument is not compelling. As stated above, sabateevidence is more than a scintilla, but
less than preponderance. Richardsé@2 U.S. at 401 (1971). Substantial evidence only
requires “such relevant evidence as a reasenainhd might accept as adequate to support a
conclusion.” _Id. In addressing the question of whettiere was substantial evidence to support
the ALJ’s decision, the Court will neither reghithe evidence in the case nor substitute its
judgment for that of the ALJ. Casjé#33 F.2d at 800 (10th Cir. 1991). Instead, the Court will
consider the entire record and “make its deteation on the record as a whole.” Dollar v.
Bowen 821 F.2d 530, 532 (10th Cir. 1987).

The Court concludes that thesesubstantial evidence inghrecord to support the ALJ’s
holding. The ALJ considered all of the evidemté¢he record, thoroughlgoting in his decision
the progression of plaintiff's symptoms since h#eged date of onsetThe ALJ’s discussion
includes references to the plaintiff's hegyitestimony. As discussed above, the ALJ also
considered the opinions of the treating physiaad the testimony of the non-treating medical
expert. The evidence in the record is suffitiBmallow a reasonable person to find that the
plaintiff was not disabled befe May 1, 2007. Therefore, theourt finds that substantial
evidence supports the ALJ’s consilon that plaintiff was not dabled before May 1, 2007.

As her third issue, plaintiff claims thALJ failed to performa proper credibility
determination. [Dkt. # 15 at 2]. Specifically, plaintiff claims the ALJ’s credibility assessment is
flawed because he failed to link his crediilfinding with substantial evidence. The Court
disagrees.

Under Luna v. Bowenthe ALJ is to decide whethercdaimant’s subjective claims of

pain are credible by considering such factors addimant’s persistent attempts to find relief for

his pain and his willingness toy any treatment prescribed, regulse of crutches or a cane,

10



regular contact with a doctor, and the poditybthat psychological disorders combine with
physical problems,” as well as “daily activitiesdathe dosage, effectiveness, and side effects of
medication.” 834 F.2d 161, 165-66 (10th Cir. 198Mdpwever, the ALJ is not required to make

a “formalistic factor-by-&ctor recitation of the evidence.” Qualls v. Apf206 F.3d 1368, 1372

(10th Cir. 2000). Instead, the ALJ must only lins credibility findings with the evidence of

record, rather than state his mwonclusion. In Kepler v. Chate8 F.3d 387 (10th Cir. 1995),

the court held the ALJ’'s credibility determination was inadequate because the ALJ simply
recited the general factors he considered and shehthe plaintiff wasiot credible based on
those factors. The court explained the ALJ nmre&r to the specific evidence on which he is
relying in determining credibility and link hisextibility findings to thespecific evidence. |t

391. In the instant case, the Atdmplied with this standard.

In his decision, the ALJ set out the medi@lidence he relied upon in assessing
plaintiff's credibility. The ALJ noted that platiff failed to follow the advice of her physicians
to quit smoking. [R. 25]. The ALJ also noted thaaimant has been prescribed and has taken
appropriate medications for hdieged impairments” and that “thmedical records reflect that
the medications have been relatively effectivgR. 25]. The ALJ also referenced plaintiff's
admissions that various medications have offerdief from her alleged symptoms. [R. 25].
Furthermore, the ALJ referenced the “disenegies between claimant’'s assertions and
information contained in the documentary repoatrsd the findings made on examination.” [R.
25]. These discrepancies are stiated throughout the decision tferences to the plaintiff's
hearing testimony and medical recerd~or instance, the ALJ notétht at the hearing, plaintiff
rated her pain as an “8-9’ on aipacale of 1-10,” but then safthe pain is usually a ‘4-5.”

[R. 20]. Based on this evidendbe ALJ determined that plaifftivas not credible. [R. 25].
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The ALJ properly referred to specific evidenin making his determination and linked his
finding to that specific evidence. Therefores tiLJ’s credibility determination was proper.

Credibility determinations are peculiarly the province of the finder of fact, and a court
should affirm that finding if it is closely and affatively linked to substdial evidence and not
just a conclusion in the guis® findings. _Hill v. Astrue 289 Fed. App’x 289, 294 (10th Cir.
2008) (unpublished). The ALJ set forth the specific evidenhe relied uporapplied the correct
legal standards in evaluating pltff's subjective allegations gbain, and his determination on
this matter is supported by substantial evidence in the record. Therefore, the court finds no
reason to deviate from the general rule @ocord deference to the ALJ's credibility
determination.

Conclusion

Based on the foregoing, the Court remands dbcision of the ALJ denying disability
benefits to plaintiff with instructions to exph the weight assigned to the medical expert’s
opinion. All other aspects of thhd_J’s decision are affirmed.

SO ORDERED this 27th day of September, 2010.

e

T. Lane Wilson
United States Magistrate Judge

3 Unpublished decisions are noepedential, but may be cited for their persuasive value. F&¢eR. App. 32.1:
10th Cir. R. 32.1.
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