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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

JOHN C. PRATHER, )
)
Plaintiff, )
)
V. ) Case No. 09-CV-0393-CVE-TLW
)
GAIL HEDGECOTH, OSAGE COUNTY )
ASSESSOR’S OFFICE, BILL CAUGHMAN, )
OSAGE COUNTY BOARD OF )
EQUALIZATION, W.B. MCCABE, JOHN )
DOE, JANE DOE, THE OKLAHOMA )
TAX COMMISSION, AND THE STATE )
OF OKLAHOMA, )
)
)
Defendants. )

OPINION AND ORDER

Now before the Court are the following motio8pecial Appearance and Motion to Dismiss
of Named Defendant, Oklahoma Tax Commissiokt(3¥ 8), Motion to Dismiss Plaintiff's
Complaint on Behalf of Defendant State @klahoma and Brief in Support (Dkt. # 10), and
Defendants Hedgecoth, Caughman, and McCabetsoN&o Dismiss and Brief in Support (Dkt.

# 21). Defendants argue that the Court lackisdiction over plaintiff's claims concerning an
increase in his property taxes.
l.

Plaintiff John C. Prather is a residentGdage County, Oklahoma (the County) and alleges
that he owns real property that is subject tupprty tax imposed by the County. He claims that he
received notice that his property taxes would begasing in 2009 and filed an informal protest with

the Osage County Assessor, Gail Hedgecoted@ecoth or the Assessor), opposing any tax
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increasé. He claims that, during an informal tpleone appeal, an employee of the Osage County
Assessor’s Office, Mike Harris, informed Pratheaatthis property taxes increased due to a rise in
property values. Dkt. # 1, at 7. Prather altdgeesponded that “the United States and Oklahoma
are in the midst the [sic] biggesicession since the great degsien and that housing prices had
actually gone down by 15% . ..."” Idkive days later, Prather received a letter confirming that the
property tax increase was final. Prather ratg additional documentation from the Assessor
concerning the tax increase, and he alleges thagdegved some, but not all, of the documents he
requested. He claims that the documents puibii notice of “unusual accounting practices” related
to taxation of a cement block barn on Prather’s propertyat 8.

Prather asked the Assessor to send somednekat the cement block barn and reassess
any property taxes imposed for the value & barn. The Assessor send a field agent, Bill
Caughman, to inspect the barn and take measutsmPrather disagreed with Caughman’s use of
a cloth tape measure and claimed that Caughmaesurements were 3 inches longer than his own
measurements with a steel tape measure Caighman began measwgistructures on Prather’s
property other than the cement block barn. Henadsked Caughman to leave because he believed
that Caughman’s conduct exceeded the scopesatfuest for reassessment of the cement block
barn and was a waste of time, and Caughmarrlather’s property. Bther spoke to Hedgecoth
on May 12, 2009 and claims that Hedgecoth becargeyavith Prather because he would not allow

Caughman to complete his work at Prather’s propertyati€l.

! Although not stated in the complaint, plaintiff states in a separate filing that his property
taxes increased by $16 from 2008 to 2009. Bde# 22, at 15.
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Prather filed a formal appeal of the progeex increase with the Osage County Board of
Equalization (the Board), and asked the Boardulopoena documents from the Assessor. The
Board scheduled a hearing on Prather’'s apjpedflay 29, 2009 and allowed 20 minutes for the
appeal. _Idat 10. Prather claims that the Board dot subpoena the documents he sought and
failed to construe the facts in Havor. He also claimthat he suffered from a mild stroke during
the hearing. However, he claims that this hacffect on the outcome of the appeal, because the
appeal was a “sham” and the Board had preatexd that his appeal would be denied.atdL1-12.
Prather states that the Board ordered the Asséssemeasure all of the buildings on Prather’s
property and this exceeded the scope of the Board’s authority.

On June 2, 2009, Caughman called Prather to set up a time to measure the buildings on
Prather’s property, and Prather denied Caughman’s “request” to enter his propeatyl2ldHe
also delivered notice to the Assessor and the Bibatche would be filing a lawsuit contesting the
increase in his property taxes. On June 4, 2009g/@aan and another field agent went to Prather’s
property accompanied by an Osage County Shedéjsuty, and informed Prather that the Board
commanded them to enter the property and meadlbuildings. Prather notified Caughman that
he had filed a lawsuit and he refused towall@aughman or the field agent onto his property.
Caughman and the field agent left without mesg the buildings on Prather’s property. The
Board told Prather that a decision on his app&ailld be announced at a hearing on June 9, 2009,
and he received a copy of the written ordarfeming the property tax increase on June 12, 2009.
The written order stated that Prather did not gila@ Board permission to enter his property, and

the property tax increase imposed by the Assessor was enforceable.



Prather filed this case on June 22, 20(8healing the property taxes imposed by the
Assessor and asserting numerous state law claims against Hedgecoth, Caughman, the Oklahoma Tax
Commission, the State of Oklahoma, and W.B. McCalmnstruing Prather’s prgecomplaint
broadly, he could also be alleging claims und2 U.S.C. § 1983 for violation of his equal
protection and due process rights and conspiracyidiate his civil rights, violations of the
Oklahoma Administrate Procedures Act, and t@inet of invasion of privacy, intentional infliction
of emotional distress, fraud, and negligence J@re 23, 2009, Prather filed the same claims against
the same defendants in Osage County District Court, Oklahoma.

I.
Federal courts are courts of limited jurisdbctiand, as the party seedf to invoke federal

jurisdiction, plaintiff bears the burdenmfoving that jurisdiction is proper. S8euthway v. Cent.

Bank of Nigeria328 F.3d 1267, 1274 (10th Cir. 2003). A ddacking jurisdiction “cannot render

judgment but must dismiss the cause at any sthtie proceedings in which it becomes apparent

that jurisdiction is lacking.’'Basso v. Utah Power & Light Gal95 F.2d 906, 909 (10th Cir. 1974).

Motions to dismiss under Fed. R. Civ. P. 12(b)(B®rigrally take one of two forms. The moving
party may (1) facially attack the complaint'Begations as to the existence of subject matter
jurisdiction, or (2) go beyond allegations contained in the complaint by presenting evidence to

challenge the factual basis upon which subject matter jurisdiction rests.” Merrill Lynch Bus. Fin.

Servs, Inc. v. Nudell363 F.3d 1072, 1074 (10th Cir. 2004) (internal citation and quotations

omitted). Here, defendants have facially attadkedsufficiency of the complaint’s allegations as

Plaintiff alleges that McCahbis the “head” of the Board and presided over the hearing of
plaintiff's appeal. Dkt. # 1, at 11.



to the existence of subject matter jurisdictionamalyzing such motions to dismiss, the Court must

presume all of the allegations containethi@ complaint to be true. Ruiz v. McDonné&99 F.3d

1173, 1180 (10th Cir. 2002); Holt v. United Sta#s F.3d 1000, 1002-03 (10th Cir. 1995). This

is the same standard of review applied taioms arising under Fed. R. Civ. P. 12(b)(6). See

Alvarado v. KOB-TV, L.L.C, 493 F.3d 1210, 1215 (10th Cir. 2007).

In considering a motion to dismiss under RL2¢b)(6), a court must determine whether the
claimant has stated a claim upon which relief rhaygranted. A motion to dismiss is properly
granted when a complaint provides no “more than labels and conclusions, and a formulaic recitation

of the elements of a cause of aati’ Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007).

A complaint must contain enough “facts to stateaancito relief that is plausible on its face” and

the factual allegations “must be enough to raise a right to relief above the speculative_level.” 1d
(citations omitted). “Once a claim has beenest@dequately, it may be supported by showing any
set of facts consistent with tialegations in the complaint.”_lét 562. Although decided within

an antitrust context, the United States Supreme Court recently held that Twergaynded the

pleading standard for all civil actions.” Ashcroft v. IghE29 S. Ct. 1937, 1953 (2009). For the

purpose of making the dismissal determinatiarguart must accept all the well-pleaded allegations
of the complaint as true, everdibubtful in fact, and must construe the allegations in the light most

favorable to claimant._ Twomhly550 U.S. ats55; Alvarado 493 F.3d at 1215; Moffett v.

Halliburton Energy Servs., In291 F.3d 1227, 1231 (10th Cir. 2002). However, a court need not

accept as true those allegations that are conclusory in nature. Erikson v. Pawnee County Bd. Of

County Comm’rs 263 F.3d 1151, 1154-55 (10th Cir. 2001). “[Clonclusory allegations without



supporting factual averments are insufficient &dest claim upon which relief can be based.” Hall
v. Bellmon 935 F.2d 1106, 1109-10 (10th Cir. 1991).
.
Defendants argue that the Court lacks sulojetter jurisdiction over the case and plaintiff
has failed to state a claim. Defendants Hedifpe€@aughman, and McCabegue that plaintiff’s
claims are barred by the Tax Injunction Act,12%.C. § 1341 (TIA), and State of Oklahoma (the
State) and the Oklahoma Tax Commission (OTC) argue that they have sovereign immunity from
plaintiff's claims. Plaintiff reponds that he has adequately alleged claims against defendants and
the Court has federal question jurisdiction over this case. However, he seems to concede that his
appeal of the Board’s decisionvigthin the exclusive jurisdiction of the Oklahoma courts, and he
may have to proceed with that part of his case in state court. Dkt. # 22, at 6.
A.
Hedgecoth, Caughman and McCabe argue thattgf’s claims concern the assessment and
collection of a state tax, and the Court lacks jurisaincto hear such claimdPlaintiff responds that
claims for intentional violations of state andéeal law do not fall within the TIA, and the Court
should exercise federal question jurisdiction over this case. He also suggests that the Court has
jurisdiction over the case, because plaintiff is a member of an Indiari tblke.# 22, at 6.
Under the TIA, a federal court may not “empsuspend or restrain the assessment, levy or

collection of any tax under State law where arplapeedy and efficient remedy may be had in the

The Tenth Circuit has rejected this argument@auhtiff's status as a member of an Indian
tribe is not relevant to the Court’s subjeaatter jurisdiction over his claims. Brooks v.
Nance 801 F.2d 1237, 1239-40 (10th Cir. 1986) (tteintiff's membership with Indian
tribe did not create an exception to operatbthe TIA and claims challenging imposition
of an Oklahoma sales tax by individual tribal member were barred by TIA).
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courts of such State. 28 U.S&1341. The TIA is “read as a ‘broad jurisdictional barrier and is

first and foremost a vehicle ‘to limit dramaticalgderal district court jurisdiction.” Hill v. Kemp

478 F.3d 1236, 1246 (10th Cir. 2007) (quoting Arkans&arm Credit Servs of Central Arkansas

520 U.S. 821, 826 (1997)). The TIA creates a jurisdictional bar when the relief sought would

“reduce the flow of state tax revenue.” Oklahoma ex rel. Oklahoma Tax Commission v. Int'l

Reqistration Plan, Inc455 F.3d 1107, 1112 (10th Cir. 2006). The TIA forbids federal district

courts from issuing injunctive armticlaratory relief, as well as monetary relief associated with the

imposition of a state tax. Sikat’l Private Truck Council, Inc. v. Oklahoma Tax CompB@5 U.S.

582, 587-88 (1995). In addition taains directly challenging the imposition of a state tax, the TIA
also divests federal district courts of jurisdictio hear claims challenging state taxation procedures

if the state courts provide a forum for the agged party._Marcus v. Kansas Dep't of Reveriir®

F.3d 1305, 1309 (10th Cir. 1999). Aapitiff may not avoid the jurisdictional limitation created by
the TIA by alleging claims under 8 1983. Brop&61 F.2d at 1239.

For the TIA to applythe Court must find that the plaintiff is challenging a state tax or
taxation procedure and he has a “plain, speedyegHinient” remedy in state court. Rosewell v.

LaSalle Nat'l Bank450 U.S. 503 (1981); Amos v. Glynn County Board of Tax Asses¥brd-.3d

1249, 1255 (11th Cir. 2003). Itis clehat plaintiff is contesting ganent of a state tax and he does
not raise any argument that property taxes are not a tax for the purpose of the T8cotEédr

Force Base Properties, LLC v. County of St. Clair, lllin@48 F.3d 516 (7th Cir. 2008) (TIA

applicable to claims challenging any stateymty, or municipal tax, including property taxes
assessed by a county). Defendantel@so shown that plaintiff may raise his claims in opposition

to the property tax assessment in state court afaktinthe state courts are the exclusive forum for



such claims. Under Oklahoma law, a taxpayey appeal the order of a county board of
equalization to the district court of the same county and, if the district court does not rule in his
favor, may appeal the district courtisgdgment to the Oklahoma Supreme CounkLAQ STAT. tit.
68, § 2880.1. The appeal process created by § 2880.1 “shall be the sole method by which
assessments or equalizations shall be corrected or taxes abated,” and the state district court must give
appeals of tax assessments preoed over other civil cases.KQ\. STAT. tit. 68, § 2885. Thus,
the state courts provide a plain, speedy, andieffi remedy as required by the TIA, and the TIA
bars all or many of plaintiff's claims.

Plaintiff argues that it would be unfair to apgthe TIA when he has alleged that defendants
intentionally violated his constitutional rightand the TIA does not bdnis claims due to his
allegations of intentional misconduct. However, the Tenth Circuit has clearly held that 8§ 1983

claims challenging a state tax or tagatprocedure fall within the TIA. Brook801 F.2d at 1239.

While plaintiff may view the TIA as unfair, it serves an important purpose by preventing parties
from involving federal courts in internal staféa@rs and it is intended to be a significant limitation

on the jurisdiction of fedetdistrict courts._Marcysl 70 F.3d 1305, 1308. The nature of plaintiff’s

claims as intentional constitutional violationgants, instead of negligence-based claims, does not
save his claims from the jurisdictional bar created by the*TIA.

Plaintiff's appeal of the Board’s decision iglin the exclusive jurisdiction of the Oklahoma
courts and is barred by the TIA, and he must pubhssiappeal in OsageGnty District Court. To

the extent that plaintiff asks the Court to seta#ie tax increase, his claims under state and federal

4 The Court notes that even plaintiff's negligerclaim is phrased as a claim of “intentional
negligence with malice,” and is not a true negligence claim. Dkt. # 1, at 6.
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law must be litigated in state court. This encompasses plaintiff's claims under 8§ 1983 based on
alleged constitutional violations arising out oéttax increase and appeal process. Plaintiff's
allegations of fraud and misconduct in the appeal process can be raised in state court in a direct
appeal of the Board’s decision, ameimay not use these allegations to bypass the TIA. Due to the
dismissal of plaintiff's § 1983 claims, the Colatks jurisdiction over plaintiff's case and it not
necessary to determine whether any other spedfimsifall under the TIA. Plaintiff filed this case

in federal court based on federal question jurisoligtand there is no basis for the Court to exercise
federal question jurisdiction over this case without plaintiff's § 1983 clai&intiff cites 28

U.S.C. 8 1360 as a basis for jurisdiction, Bd¢. # 1, at 2, but this statute is not an independent
basis for federal jurisdiction. It merely grants certain states, excluding Oklahoma, jurisdiction over
claims involving Indians and aigy in Indian county, but it doe®t create federal subject matter

jurisdiction. Sed?onca Tribe of Indians of Gdhoma v. Contintental Carbon C439 F. Supp. 2d

1171, 1174 (W.D. Okla. 2006). Plaintiff also cimbher federal statutes and acts of Congress
relating to Indians, but none of these statyiewides an independent basis for federal subject
matter jurisdiction. Dkt. # 1, at 2. The Court finds that it lacks subject matter jurisdiction over this

case, and the case should be dismiésed.

Assuming that plaintiff has state law claimatthre not barred by the TIA, the Court lacks
an independent basis to exercise subject matter jurisdiction over these claims and would
decline to exercise supplemental jurisdiction over such claims2&86eS.C. § 1367(c).

6 The Court lacks subject matter jurisdiction over the case, and declines to consider
defendants’ arguments that pitiff has not stated a claiopon which relief can be granted.
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B.

The OTC and the State argue that they rsaxereign immunity from plaintiff's claims.
Plaintiff responds that the OT@athe State violated his constitinal rights, and are not entitled
to sovereign immunity. Dkt. # 16, at 5.

The Eleventh Amendment to the United St&esstitution states that the “Judicial power
of the United States shall not benstrued to extend to any suit in law or equity, commenced or
prosecuted against one of the United SthyeSitizens of another State . . . .” UCRNST. amend.

XI. It bars a citizen or non-citizen of a state frbiimg a lawsuit against #hstate or an arm of the

state in federal court. Wagoner County Ruvaler Dist. No. 2 v. Gnd River Dam Authority577

F.3d 1255, 1258 (10th Cir. 2009); Tarrant Regional Water Dist. v. Sevari@dks.3d 906, 911

(10th Cir. 2008). A state or armthie state must assert sovereign immunity as a defense, and a state

may waive its immunity from suit. Stefadt Ins. Co. v. Agricultural Ins. CGb07 F.3d 1250, 1252

(10th Cir. 2007). A state may waive its immuriity voluntarily becoming a party to a case. See

Lapides v. Board of Regentsdhiversity System of Georgi&35 U.S. 613, 619 (2002). Congress

may also abrogate a state’s immunity from sdiit‘imakes its intention to abrogate unmistakably
clear in the language of the st&taind acts pursuant to a valid exeeaf its power under § 5 of the

Fourteenth Amendment.” Nevada Dep’t of Human Resources v. HiBB4J.S. 721, 726 (2003).

In this case, neither the OTC nor the Statewaived its immunity from suit and plaintiff

may not proceed with his claims against theiihe OTC and the State have asserted Eleventh

! Although plaintiff's claims against the OT&nhd the State are barred by the TIA, these
defendants did not raise the TIA as a defenskeiastead, they assert that the OTC and State
have sovereign immunity from plaintiff's claims. The Court will consider this issue
separately, even though plafhts precluded by the TIA froritigating his federal claims
against the OTC and the TIA.
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Amendment immunity as a defense to all of pgifis claims, and plainff has made no attempt to

show that the OTC or the State has waived gy&hth Amendment immunity or that Congress has
abrogated the OTC'’s or the Statsnunity from plaintiff's claims. To the extent that plaintiff is
asserting a 8 1983 against these defendants, Gandjienot abrogate aast’s immunity when it
enacted § 1983, and a state or arm of the state has Eleventh Amendment immunity from a § 1983

claim in federal court._ Quern v. Jordai#0 U.S. 332, 339-41 (1979). Even if plaintiff's claims

against the OTC and the State were not barreddy Iy, plaintiff would also be precluded by the
Eleventh Amendment from litigating his claims against the OTC and the State in federal court.

IT IS THEREFORE ORDERED that the Special Appearance and Motion to Dismiss of
Named Defendant, Oklahoma Tax Commission (D&), #otion to Dismiss Plaintiff's Complaint
on Behalf of Defendant State of Oklahomad &rief in Support (Dkt. # 10), and Defendants
Hedgecoth, Caughman, and McCabe’s Motion tenfdss and Brief in Support (Dkt. # 21) are
granted. A separate judgment of dismissal is entered herewith.

DATED this 26th day of October, 2009.

(Lare YV Can(

CLAIRE V. EAGAN, CHIEF JUDGE
UNITED STATES DISTRICT COURT
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