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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DARLENE LOW,
Plaintiff,

V. Case No. 09-CV-0398-CVE-PJC
STEVEN CHU

The Honor able, Secretary of the Department
of Energy in his official capacity as an officer
of the United States,

N N N N N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is Defendant’s MotiorCismiss Revised Complaint in Part for Lack
of Jurisdiction and Brief in Support (Dkt. # 14Defendant argues that certain of Low’s claims
should be dismissed because she failed to exhaust or timely exhaust her administrative remedies.
OnJanuary 8, 2010, the Courtissued an OpimarCxder (Dkt. # 22) granting defendant’s motion
to dismiss in part and taking the remainder urdiisement. The Court converted the remainder
of the motion to a motion for summary judgméecause issues regarding the timeliness of a

plaintiff's exhaustion of administrative remediesnnot be resolved on a motion to dismiss but,
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rather, must be decided pursuant to summary jedgistandards. The Court permitted the parties
to file additional briefs and factual materials, and each party did so.
l.

Low is a female federal employéeDkt. # 13, at 1-2. Her claims arise out of her
employment with the Southwestern Power Adstirdtion (SWPA), an agency within the United
States Department of Energy (DOH)n August 2000, Low and defendant entered into a settlement
agreement relating to Low’s then-pending discrimoratilaims before this Court. Low alleges that
the settlement agreement “specifically calls for [her] to become a GS-14 and also assume the
agency’s Environmental Program . . ._.” Ildow alleges that SWP&omplied with the settlement
agreement until August 2007, when “SWPA unilateradiypoved the Environmental Duties . . . .”

Id.

! Low filed a supplemental brief (Dkt. # 28), whiwas irrelevant and barely comprehensible.
Without leave of the Court, Low also filed a response to defendant’s supplemental brief
(Dkt. # 30). Low acknowledges that the response contains argument and material more
relevant to the issues currently before tloai@ Dkt. # 30, at {explaining that Low “has
obviously been confused by the scope ef‘gartial summary judgment,’ but having now
received Defendant’s Dkt. 29, the confusios hkeared”). The Court has considered both
Low’s initial supplemental brief and her additional response. However, in the future, Low’s
counsel’s inability to understand the issuesmé=d in this case will not provide her with
an excuse to file unauthorized additional materials.

2 Low alleges that she is “ADEA age protectduljt does not state hereagDkt. # 13, at 14.

3 This case is one of two pending cases rgisiut of Low’s employment with SWPA. In
Case No. 4:09-CV-0505-CVE-PJC, currently pending in this Court, Low filed two
complaints that were stricken for failuredomply with Fed. R. Civ. P. 8. Defendant filed
a motion to dismiss (Case No. 09-CV-0505, 2k24). Low filed a response (Case No. 09-
CV-0505, Dkt. # 25) and a motion to amdrat amended complaint (Case No. 09-CV-0505,
Dkt. # 26). The Court granted the motion to dssn part and permitted Low to file a third
amended complaint. The remaining claim in that case is a gender discrimination claim
relating to Low’s inability to apply for her supervisor’s position in 2008.
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In May or June 2007, Low’s supervisor, Dallas Cooper, suggested to Low that he remove
some of her environmental responsibilities so timat could focus more on safety issues. Dkt. #
24, at 26. Low and Cooper exchanged e-mails discussing a change in her duties throughout June
2007._E.qg.Dkt. # 24-4, at 39-40. Cooper stated thamet with Low on August 22, 2007, and told
her that he wanted to take over the environmental program for six mMoBtkts # 24, at 51. On
August 23, 2007, Cooper sent an e-mail to SWPA eyaas stating that he would be coordinating
environmental program oversight. lak 47. On August 28, 2007, Low sent Cooper an e-mail
stating “I request to know in writing my respdnibties after February 2008. | want the change in
my responsibilities as of August 23, 2007 documeirtedpersonnel action.” Dkt. # 24-4, at 42.
Cooper responded that he wanted the changemnédsmal, and stated that he was confused because
he had intended the change to be temporary Old August 29, 2007, Low sent Cooper an e-mail
requesting documentation if her environmental duties were to be reassigned for six months. 1d.
Cooper responded, “[tjo make it a smoother gittaon | will formally change your [position
description] and | will assume the environmengsiponsibilities myself. This will be a permanent
change so there is no confusion.” &tl43.

On July 15, 2008,Cooper sent an e-mail to Lowp@ogizing for not getting the formal
paperwork completed. He asked her “once arjaims works for you,”since the formal position
change had not been issued. Dkt. # 24-4, at 44. On August 4, 2008, Cooper sent Low another e-

mail stating that he had not received a responsestauly 15 e-mail. He further stated that he had

4 Low alleges that Cooper did not take over the environmental program, and that the

responsibilities were given to Misty Yost, a younger female contractor. Dkt. # 13, at 2.

5

Cooper was on extended sick leave from January through April, 2008. Dkt. # 24-2, at 2.
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decided not to change Low’s position descriptoid performance standards, and would have her
resume her environmental duties on August 18, 200&t #6. On August 7, 2008, Low met with
Jon Worthington, the SWPA Administrator. In that meeting, Worthington repeatedly asked Low
if she wanted the environmental duties. Dkt. # 29-2, at 33-34. Low alleges that this was
intimidating. Id.at 34. On August 12, 2008, Dallas Coafigned a SF-52 “Request for Personnel
Action” form that reflected a change in Low’s gas number. Dkt. # 24-3t 44. At some point,
a form SF-50 “Notification of Personnel Action” formas prepared. This form stated that the
effective date of Low’s reassignment was August 17, 2008, and that the action was at the employee’s
request._1d.On August 18, 2008, Low sent an e-maiWorthington, Cooper, and others, stating
that the date and remarks section o t8F-50 needed to be corrected. IHow met with
Worthington again on August 25, 2008 he same day, Worthington sent Low an e-mail to confirm
that the SF-50 would read “actiteken by mutual agreement.” Dkt. # 24-4, at 2. On August 26,
2008 Low responded by e-mail and stated that she agveed to a reduction of duties and that an
SF-50 “only documents the unilateral action taken against medt #. She further stated, “[a]s
| am rapidly approaching the enfithe ‘45 day notice period,’ le®d to move forward and initiate
an EEO claim.”_ld.

Low first contacted an EEO counselor onghist 26, 2008. Dkt. # 30, at 8. Low filed a

formal discrimination charge with DOE on Semiber 28, 2008. Dkt. # 15-2, at 35-36. DOE issued

6 Low and Worthington agree that, at this teg Worthington said something to the effect
of “you could be a clerk typist and still retain your grade.” Low stated that she found this
comment demeaning and did nanthhe would have said this to a male. Dkt. # 29-2, at 4.
Worthington stated that he was trying to explthat, due to the 2000 settlement agreement,
Low would keep her GS-14 grade regardlesisasfactual responsibilities. Dkt. # 24-2, at
27-28.



its Notice of Final Agency Decision on May 26, 20@kt. # 24-4, at 13. The notice states that the

following issues were accepted and investigated:

Whether a continuing violation occurredskd on retaliation, sex (female), and age
(66) discrimination when, Complainant alleges, a major portion of her duties were
removed on August 29, 2007, and given to a younger female; the alleged position
change was not documented in a persoangbn . . . [,] and the Administrator
would not correct the situation or docurh#re change in August 2008[;] [w]hether
Complainant was discriminated against on the basis of retaliation when the
Administrator allegedly subjected her to intimidation on August 7 and August 25,
2008, and made a disparaging statement regarding her work opportunities[; and]
[w]hether the[se] allegations . . . constitute a hostile work environment.”

Id. DOE dismissed Low’s claim regarding thagust 29, 2007 removal of her duties as untimely:
Throughout correspondence with the Investigator and in the rebuttal statements
provided! Complainant refers to the alleged discriminatory events occurring as early
as April 2007, and that the alleged removal was made permanent in August 2007.
Accordingly, Complainant’s delay until August 2008 to seek counseling renders this
claim untimely.

Dkt. # 24-4, at 23 (citations omitted). Further, Dfo&nd that Low had not made a prima facie case

for discrimination on any of her other claims. &ti22-33.

Low subsequently filed two additional forngicrimination charges with DOE. On October

17, 2008, Low filed an EEO charge with DOE alleging that “since 1989 when coming to SWPA,

[she has] been unable to apply for [her] su@®r’s position.” Case No. 4:09-CV-0505-CVE-PJC,

Dkt. # 23, at 17. Odanuary 24, 2009, Low filed an EEO charge with DOE alleging that “since

inception in 1943, with concurrence from its Fed®epartment (now DOE), SWPA intentionally

and systematically excludésemales from the GS-15 level and above.” kak 31 (emphasis in

original).

! Low’s counsel provided to DOE rebuttal statements and his own analysis of testimony
offered in connection with the investigation. Dkt. # 24-3, at 11-41.
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.
Summary judgment pursuant to Fed. R. Ci\o®is appropriate where there is no genuine
issue of material fact and the moving party is entittejudgment as a matter of law. Celotex Corp.

v. Catrett477 U.S. 317, 322-23 (1986)néerson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986);

Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993). Thaiplanguage of Rule 56(c) mandates

the entry of summary judgment, after adeqtiate for discovery and upon motion, against a party
who fails to make a showing sufficient to estdblise existence of aneshent essential to that
party’s case, and on which that party will bee burden of proof at trial. Celotek77 U.S. at 317.
“Summary judgment procedure is properly regarded not as a disfavored procedural shortcut, but
rather as an integral part of the Federal Rakea whole, which are designed ‘to secure the just,
speedy and inexpensive determination of every action.4tl@27.

“When the moving party has carried its burdmder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts . . . . Where the
record taken as a whole could fesd a rational trier of fact to find for the non-moving party, there

is no ‘genuine issue for trial.””_Matshia Elec. Indus. Co. v. Zenith Radio Cqo75 U.S. 574,

586-87 (1986) (citations omitted). “The mere existeaf a scintilla of evience in support of the
plaintiff's position will be insufficent; there must be &lence on which the [trier of fact] could
reasonably find for the plaintiff.”_Anderspa77 U.S. at 252. In essence, the inquiry for the Court
is “whether the evidence presents a sufficidisagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,

the Court draws “all justidble inferences,” idat 254, and construes the record in the light most



favorable, Garratt v. Walket64 F.3d 1249, 1251 (10th Cir. 1998)the party opposing summary

judgment.

Exhaustion of administrative remedies is jarisdictional prerequisite’ to suit under Title

VII,” Jones v. Runyon91 F.3d 1398, 1399 (10th Cir. 1996nd under the ADEA, Shikles v.

Sprint/United Mgmt. C9.426 F.3d 1304, 1317 (10th Cir. 2005) (di&eg that “our holdings on the

jurisdictional effect of Title VII filings determine the jurisdictional effect of ADEA filings” and,
therefore, that “a plaintiff’'s exhaustion of his leer administrative remedies is a jurisdictional
prerequisite to suit under the ADEA”). However, timekhaustion of administrative remedies is
not a jurisdictional prerequisite, because filahgadlines may be subject to equitable tolling in
appropriate circumstances. Siefra.  Thus, a court may determine whether administrative
remedies were exhausted on a Rule 12(b)(1) motion, but must convert the motion to a Rule 56
motion when considering the timeliness of exhausttus;is what the Court has done in this matter.
[,

Low lists five claims for relief in her amended complaint. The firstis titfecst Retaliation
Claim for Relief, Title VII, Retaliation, Immedte and Deceptive Non Implementation of Settlement
Agreement Continuing Violation.” Dkt. # 13, at The Court previously dismissed this claim for
lack of subject matter jurisdiction. Dkt. # 22.

Low’s second claim is titledSecond Retaliation Claim for Relief, Title VII, Retaliation,

Continued Deception and Denial by SWPA andrtReifusal to Correct Continuing Violation.”



Dkt. # 13, at 8. Under this heading, Low alleges specific actions: first, the same creation of a
position as alleged in her first clafh@nd second, that
DOE Civil Rights Unit retaliated against [her] by choosing to intentionally ignore the
DOE’s documented testimony and over fifty (50) pages of single-spaced analysis,
data presentation, and rebuttal materiavted by [her] attorney. The DOE Civil
Rights Unit also sought out ‘lesser’ authorities and/or misconstrued facts to
Plaintiff's detriment and found not a single pririagie case established for any
clam . ...
Id. (emphasis in originaf).

Low’s third claim is titled Third Retaliation Claim for Relief, Title VII, Retaliation,

Removal of Specific Duties as Agreed to in 2@@@tlement Agreement Continuing Violation.” 1d.

at 10. She alleges that “an adverse employment action occurred when Defendant unilaterally

removed the environmental duties given to [Lowpa# of her settlement agreement in 2000.” 1d.

8 This portion of the second claim was also dss®d for lack of subject matter jurisdiction.
Dkt. # 22.

Low also makes general allegations of “adverse employment actions” and “adverse

treatments” under this heading. She alleges she “has had a series of adverse employment
actions taken against her and then a refusal to document, then an incorrect documentation,

and then additional refusal to documentickhwere a ‘cover’ for discrimination,” and
“multiple and continuing adverse treatmedisected specifically to [Low] for lodging a
complaint of federally-protected rights . . . .” llthough Low nowidentifies some of these

actions as the alleged refusal to document the change in her duties and the allegedly

incorrect SF-50, they were not describedny detail in the amended complaint. Compare
Dkt. # 28, at 1 wittDkt. # 13, at 8. Té Court will not permit Low to amend the vague

allegations in her amended complaint by providing specifics in a response to a motion for

summary judgment. Sédartinez v. Potter347 F.3d 1208, 1211 (10th Cir. 2003) (treating
the inclusion of new allegations in a resge to a motion for summary judgment as a

potential request to amend the complaint). Further, the actions surrounding the

documentation, or lack thereof, of her changeluties form part of the basis of Low’s
hostile work environment claim. Thus, shél have an opportunityo litigate a claim
associated with those incidents.



Low’s fourth claim is titled Fourth Claim for Relief, Title VII, Hostile Work Environment,
Continuing Violation.” _Id.at 11. Under this heading she alleges that, “[s]ince April, 2007,
Defendant has openly exhibited hostility toward [Low] in testimony under oath by the actors
themselves or others describing behavior, docismaecord, and actions documented by records
or lack of records.”_IdShe also alleges that “[d]efendard&havior while retaliating against [her]
created a hostile work environment,” she was “ofteable to physically remove herself away from
her supervisor,” “actions by Defendant unreasonably interfered with [Low’s] work performance
which [sic] continue today and were objectiveitimidating, hostile, offensive, and debilitating,”
and that she “has been belittled.” lat 11-12.

Low’s fifth claim is titled ‘Fifth Claim for Relief, Age Diseémination in Employment Act
(ADEA).” Id. at 12. She alleges that “in permanently losing her environmental duties, [she] was
either ‘discharged,’ ‘duties removed,’ or received an ‘adverse employment actiorShedlleges
that she was replaced by a younger employee who “was treated more favorably . at 231d.

Defendant asks the Court to dismiss Lowesand, third, and fifth claims for failure to
timely contact an EEO counselor. The Court previously granted defendant’s request to dismiss
Low’s first claim based on lack of subject matter jurisdiction. Dkt. # 22.

Exhaustion of administrative remedies is a prerequisite to suit under Title VIl and the ADEA.
Seesupra Federal employees who wish to bring seage discrimination claims “must consult [an
Equal Employment Office (EEO)] Counselor priofitmg a complaint in order to try to informally
resolve the matter.” 29 C.F.R. § 1614.105(a). aneant “must initiate contact with a Counselor
within 45 days of the date of the matter allegeddaliscriminatory or, in the case of a personnel

action, within 45 days of the efftive date of the action.”_IdAfter attempting to resolve the claim



informally, a claimant must file a formal changéh the agency’s EEOffice before filing a civil
action!® 29 C.F.R. § 1614.106; sé2 U.S.C. § 2000e-16(c) (stating that a federal employee may

file a civil action as provided in 8 2000e-5 afjgrieved by the agency’s disposition of her

complaint); _see als8hikles 426 F.3d at 1308-09. These exhaustion requirements serve the
policies of “protecting administrative agencythaority and promoting judicial efficiency,”

Monreal v. Potter367 F.3d 1224, 1233 (10th Cir. 20@guoting_McCarthy v. Madigarb03 U.S.

140, 145 (1992)), by allowing the agency a change to resolve matters internally.
The Tenth Circuit distinguishes between thkifa to contact an EEO counselor, which is
a jurisdictional bar, and the failure_to timelgntact an EEO counselor, which is not a jurisdictional

bar. _Sizova v. Nat'l Institute of Standards & TecP82 F.3d 1320, 1325 (10th Cir. 2002).

“Compliance with the forty-five day time limit is not a matter of jurisdiction, but rather may be
tolled in the appropriate circumstances.” If#lowever, unexcused failure to contact an EEO
counselor within 45 days precludes suit in feteoairt. The Court will examine each of Low’s

remaining claims that defendant seeks to dismiss to determine if it was timely exhausted.

10 In a previous Opinion and Order, the Courbagously referred to this formal charge as an
Equal Employment Opportunity Commission (EEQBarge. Dkt. # 22, at 7. A federal
employee’s formal charge is filed with the @oying agency’s EEO office, rather than with
the EEOC. The Court’s mistake as to termgyldoes not affect its reasoning in this case.
The Court’s previous Opinion and Order dissed one of Low’s claims because it was not
included in her formal EEO charge. &t.10-12.

1 As an alternative to the complaint prdoee under 29 C.F.R. § 1614.105, a plaintiff may file
an ADEA claim “against the head of an alleged discriminating agency after giving the
[EEOC] not less than 30 days’ notice of the mite file such araction.” 29 C.F.R. §
1614.201(a). Low has not provided evidence of compliance with this procedure.
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1. Retaliation by DOE Civil Rights Unit

Low alleges that:

DOE Civil Rights Unit retaliated againstglv] by choosing to intentionally ignore

the DOE’s documented testimony and over {ifi§)) pages of single-spaced analysis,

data presentation, and rebuttal matepiavided by [Low’s] attorney. The DOE

Civil Rights Unit also sought out ‘lesser’ authorities and/or misconstrued facts to

Plaintiff's detriment and found not a single pririggie case established for any

clam . ...
Dkt. # 13, at 8 (emphasis in ain@l). Low did not bring this @im to an EEO counselor or raise
it in a formal EEO charge. Seart I, supra

“Each incident of discrimination and each retaliat@gverse employment decision
constitutes a separate actionable ‘unlawful employmrectice,”” for which a plaintiff must exhaust
administrative remedies. Morgdé86 U.S. at 114 (emphasis adddd}the Tenth Circuit, “this rule
is ... applicable ...to discrete claims based on incidents occurring #feefiling of plaintiff's
EEO complaint.” _Martinez347 F.3d at 1210-11 (emphasis added). Thus, the alleged retaliation

by DOE was a discrete act for which Low must have exhausted administrative remedies. See

Alcivar v. Wynne 268 Fed. App’x 749, 755 (10th Cir. 2088)dismissing a Title VII retaliation

claim for failure to exhaust administrative regies when it was not brought in plaintiff's EEO

charges); see algones v. U.P.S., Inc602 F.3d 1176, 1186 (10th Cir. 200fgoking to plaintiff's

EEOC charge to determine if he exhausted\bié retaliation claim). Because Low did not bring

12 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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it to an EEO counselor or infarmal EEO charge, the Court lacjurisdiction over this retaliation
claim*

2. Removal of Environmental Duties

Low alleges that “an adverse employment action occurred when Defendant unilaterally
removed the environmental duties given to [Lowpad of her settlement agreement in 2000.” Dkt.

# 13, at 10. In the amended complaint, she repeatedly alleges that this occurred in August 2007.

For example:

. “In August, 2007, SWPA unilaterallymeved the Environmental Duties and
gave them to a then 32-year old female . .. ."at@®.

. “After being informed on August 29, 2007 that Plaintiff would only lose the
environmental duties for six monthsakitiff's supervisor, 67 minutes later,
told Plaintiff that the loss of duties would be permanent . . . .atl8.

. “In the twenty-six months aftelaintiff's documented, unilateral permanent

loss of duties in August 2007, Defendant has on at least four occasions put
forward a_post August, 2007 evemhich articulated or rationalized ‘in
reverse’ a new reason for Plaffifi loss of duties . .. .” ldat 5 (emphasis in
original).

The EEO counselor’s report states, “DL believesshathas been discriminated against due to her
age. On August 29, 2007, a major portion ofthgres (environmental program) were permanently
removed and given to a person who was under thefdgey. To date, those duties have not been
given back to DL (continuing the violation).Dkt. # 24-3. Low’s forml EEO charge stated,

“[c]ontinuing violation, age, to date since 8/@8/in which Dallas Cooper removed a major portion

13 Although defendant argued that Low failed to timely exhaust her administrative remedies

on this claim, Dkt. # 14, at 8, the Court must spantedismiss claims over which it lacks
jurisdiction. Fed. R. Civ. P. 12(h)(3). Lowalure to bring the retaliation claim in an EEO
charge deprives this Court of jurisdiction over that claim.
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of my job and gave to a significantly younger female.” Dkt. # 24-4, at 5. The EEO investigator
dismissed Low’s claim regarding the August 2007 removal of duties as untimeht. 2I21.

Defendant argues that Low’s claims arisout of the removal of her dutiésire untimely
because she did not contact an EEO counseétbim 45 days of anglay in August 2007. Low
makes two arguments in response: first, shees that the 45-day tinperiod started running from
the effective date of the SF-50thrar than the date her duties were removed; second, she argues that
the 45-day period should be equitably tolled.

The applicable regulation states that a claimant “must initiate contact with a Counselor
within 45 days of the datef the matter alleged to be discrimatory or, in the case of a personnel
action, within 45 days of the effective datelad action.” 29 C.F.R. § 1614.105(a). Low argues that
this regulation gives her a choice of when to itetizontact with an EEO counselor: within 45 days
of the allegedly discriminatory action, or withdib days of the effective date of the associated
“personnel action,” whichever is later. Dkt. # 30, at 6 (“Low was permitted by regulation (the force
of law) to make a choice--she permissively and legally opted to file upon receigengoanel

action, when she determined that no one would otheraisne to her aid”) (emphasis in original).

14 Low brought a Title VII retaliation claim and &DEA claim regarding the removal of the

environmental duties. Because Low did not avail herself of the alternative ADEA filing
procedure, 29 C.F.R. 8 1614.201(a), the exhaustion requirements for Low’s Title VII and
ADEA claims are the same. S2@ C.F.R. § 1614.105(a) (requig that aggrieved persons
who believe they have been discriminated @ihsis of “race, color, religion, sex, national
origin, age, disability, or genetic information” must consult an EEO counselor within 45
days).
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Low argues that the term “personnel action,lised in the regulation, is a term of ‘arShe argues
that there was no “personnel action” until the ogal of her environmental duties was documented
in a form SF-50. Therefore, she argues, nospenel action” occurred until the effective date of
the SF-50, which was August 2008. #d.29-30.
This argument fails. A “personnel action” igtbhange in duties or other action affecting
a claimant’s position; an SF-50 is the form used to docus@mne personnel actions. Thus, a
“personnel action” took place on the date that Low alleges her environmental duties were
permanently removed, regardless of the datelioh SWPA documented the change in a SE250.
The 45-day period began to run on the date low waiatbof the change iher duties, not the date

on which the change was officially documented. Gy v. Phillips Petroleum C858 F.2d 610,

614 (10th Cir. 1988) (natg that the “Supreme Court has directed that the period for filing a

15 Low does not actually offer a definition ofésonnel action,” although she did provide the
Court with definitions of the terms “materialdt,” “term of art,” “genuine,” and “or.” DKkt.
# 30, at 3-4. She simply states, “please see the first two documents in the attachment - a
portion of the U.S. Department of Transptida’s Personnel Management Manual . . . and
‘Office of (federal) Personnel Management’s (OPM) ‘The Guide to Processing Personnel
Actions, Chapter 1.’ [sic].” Dkt. # 30, & The first attached document states that
“[plersonnel actions include reclassifi@ati and abolishment of a position; promotion,
reassignment, change to lower grade, orrgibsition change of an employee; name change;
guality step increase; performance and incendiwards; denial ofithin-grade increase;
appointment or reinstatement of a persongostion; recording and termination of a detail
in excess of thirty days; recording and teration of leave without pay in excess of thirty
hours, furlough, or suspension; return to duty; resignation, termination, retirement, or other
separation of an employee; death; correctiansl; other actions.” Dkt. # 30-2, at 2. The
second document does not provide a definition of “personnel action;” rather, it outlines
procedures by which certain personnel actions are documented.

16 Further, if the Court were to accept Lowigyument that no “personnel action” occurred on
August 29, 2007, this would not ahge the fact that somethiatjegedly discriminatory
happened on that date. If what happeneZDidi7 was not a “personnel action,” then it was
a “matter alleged to be discriminatory,” which would have started the 45-day clock running
on claims relating to that matter.
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discrimination charge begins on the date ¢neployee is notified of an adverse employment
decision” and that “[G]enerally, an employeadified of an adverse employment decision when

a particular event or decision is announced by the employer”) (citing Del. State College y. Ricks

449 U.S. 250 (1980)); Conkle v. Potté6 Fed. App’x 950, 952 (10th Cir. 20&2holding that the

time period for filing a grievance began on the gédentiff had notice shevould be terminated, not

the date of the later, formal, separation); cf. &astin v. PotterNo. 09-60239, 2010 WL 10946,

at *3 (5th Cir. January 4, 2010) (determining ttieg 45-day period began to run when plaintiff
received notice she would be terminated, not when she received an official “Notice of Personnel
Action” six months later).

Further, Low’s conduct during and afteugust 2007 belies any argument that she did not
think the change in her duties would be “efifeg” until some form was completed. The undisputed
facts show that on August 28, 2007 and agaiiugust 29, 2007, Low requested documentation
of the change in her duties. Dkt. # 24-4, at 4Burther, in an e-nilao Worthington expressing
dissatisfaction with the second draft SF-50, Lowestdéihat the SF-50 “does not solve the problem--
it only documents the unilateral action taken against me.atld. Thus, Low was aware that the
act of removing her duties and the documentatighaifact were separate things. Throughout this
entire dispute, Low has consistently alleged that the environmental duties were permanently

removed on August 29, 2007. Smgra Low failed to contact an EEO counselor within 45 days

o Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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of this date. The DOE inves#pr dismissed Low’s claim as timely on this basis. Low’s claim
is untimely unless equitable tolling appliés.

Despite Low’s contention that “there is no reason for the need to consider any equitable
reasons for Low’s intentional delay in contactargEEO Counselor,” Dkt. # 30, at 7, she has made
various statements that amount to an argumeifoitable tolling of the 45-day period. Equitable

exceptions to Title VII's time limits are to be applied sparingly. Mor§a86 U.S. at 113; see also

Biester v. Midwest Health Svcs., In@7 F.3d 1264, 1267 (10th Cir. 199g¥]ourts have narrowly
construed equitable exceptions to the time limitats®iut in Title VII”). The Tenth Circuit has
recognized equitable tolling of these time limits:

only if the circumstances of the case rise to the level of active deception which

might invoke the powers of equity to toll the limitations period. For instance,

equitable tolling may be appropriate where a plaintiff has been lulled into inaction

by her past employer, state or federal agencies, or the courts. Likewise, if a

plaintiff is actively misled, or has in some extraordinary way been prevented from

asserting his or her rights, we will permit tolling of the limitations period.
Biester 77 F.3d at 1267-68 (internal quotations andioits omitted). Even if active deception by
the employer is alleged, “[t]he limitations perivdl not be tolled unless an employee’s failure to
timely file results from either a ‘deliberate design by the employer or actions that the employer

should unmistakably have understood would causertiptoyee to delay filing his charge.” Hulsey

v. Kmart, Inc, 43 F.3d 555, 557 (10th Cir. 1994) (quoting Olson v. Mobil Oil C&@4 F.2d 198

(4th Cir. 1990)).

18 The agency dismissed Low’s claim as untimely and, thus, chose not to extend the 45-day
time limit pursuant 29 C.F.R. § 1614.105(a)(2). Any extension under the regulations is to
be granted by the agency, not by a court. Seagh 180 Fed. App’x, at 20. Unpublished
decisions are not precedential, but magiberl for their persuasive value. Je=. R. App.

32.1: 10th Cir. R. 32.1.
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Low has never argued that she was unaware of the 45-day limitations period. In fact, she
emphasized that she “was very aware of the 45-@gqyirement . . . .” Dkt. # 30, at 6. She argues
that “in 2007 . .. [she] was img promised replacement duties by her supervisor, which would
bolster her position and title.” IdThis alleged promise apparently caused her to delay filing a
discrimination chargé&’. Curiously, she also argues that the 45-day period should be tolled because
the environmental duties were not, in facmoeed in August 2007. She argues that, during the
period from June 2007 to Augu2008, “she @l was functionng and/or asked to shoulder
considerable portions of the environmental vieaki, up and down like the movement of the tide,
yet [she] had received an e-mail from her supenssating a permanent loss.” Dkt. # 15, at 11.
The Court is at a loss regardingatiio do with this statement, as it contradicts the allegations in
Low's amended complaint that the duties were permanently removed on August 2% 2007.
However, even if Low had been performingve@onmental duties after August 29, 2007, or if she
had been promised other duties, this wouldamainge the fact that on August 29, 2007, Low was

aware that the duties would be removed. On this date, she was aware of the personnel action she

19 It is unclear how the subsequent addition@fi-environmental duties would affect whether
or not Low was subjected to a discrimtioiy adverse employment action when, “[i]n
August, 2007, SWPA unilaterally removed the Environmental Duties an gave them to a then
32-year old female contractor . . ..” Dkt. # 13, at 2.

20 Low cannot create a genuine issue of matéaietl sufficient to defeat summary judgment
by contradicting the allegations in her complaifit.ow wanted tdoring a claim other than
that she was discriminated against whemgmeironmental duties were removed on August
29, 2007, she should have done so.
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alleges was discriminatory, and the 45-day pebeghn to run. Low has provided no evidence that
SWPA attempted to prevent her from filing an EEO charge relating to this inéident.

Essentially, Low argues that she did not krtbat the removal was discriminatory until a
later date. She argues that, although she hdiktiowledge of the 45-day reporting requirement
to lodge a ‘discreet event,’ [she] purposefudig not contact an EEO Counselor until [she] was
certain she had been discriminated against--she planned no waiver of her well-known rights and
well-known time tables. What [she] did do is waitil she was certain she had been subjected to
a discrete act of discrimination.” Dkt. # 151&t It is well-established that “notice or knowledge
of discriminatory motivation is not a prerequidiée a cause of actiondnd that “it is knowledge
of the adverse employment decision itself thaiiers the running of the statute of limitations.”

Hulsey, 43 F.3d at 558-59; see alSamith v. Equal Employment Opportunity Comm80 Fed.

App’x 14, 20 (10th Cir. 20086) (affirming district court’'s determination that the “45-day period
begins to run when the plaintiff learns oéthdverse employment action and so is on notice to
inquire whether the motive was discriminatory”).

Low failed to contact an EEO counselor witdi days of the “unilateral permanent loss of
duties in August, 2007 ....” DKt.13, at 5. Low has failed to shalat she is entitled to equitable

tolling of this time period. Indct, she has shown that she wall awgare of this limitations period

2 Low has provided evidence of SWPA'’s delay in documenting the position change.
However, Low was well aware of this delay, as she had requested documentation on August
28, 2007. Dkt. # 24-4, at 42. Low has provigedreason to excuse thiilure to file a
charge between August 28, 2007 and Juhy2088, when Cooper apologized for the delay
in completing the paperwork. Thus, anyayeby SWPA does not support equitable tolling
in this case.

22 Unpublished decisions are not precedential, bytlmeacited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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but, nevertheless, chose to delay bringing hevgnee to an EEO counsel For these reasons,
Low’s Title VII claim that “an adverse employment action occurred when Defendant unilaterally
removed the environmental duties given to glfias part of her settlement agreement in 2000,”
Dkt. # 13, at 10, and her ADEA claim that “[ijn permanently losing her environmental duties,
Plaintiff was either ‘discharged,’ ‘duties remaljeor received an ‘adverse employment action” and
“was replaced by a significantly younger worker, not age protectedit kB, must be dismissed

as untimely.

IT IS THEREFORE ORDERED that the portion of Defendant’s Motion to Dismiss
Revised Complaint in Part for Lack of Jurisdicti(Dkt. # 14) that was taken under advisement and
converted to a motion summary judgmengrianted. The Court previously granted a portion of
defendant’'s motion to dismiss. Dkt. # 22. Téfere, Defendant’s Motion to Dismiss Revised
Complaint in Part for Lack of Jurisdiction (Dkt. # 14) has now been granted in its entirety.

IT ISFURTHER ORDERED that plaintiff's second, ihd, and fifth claims ardismissed.

The Court previously dismissed plaintiffisst claim. Dkt. # 22. Therefore, tisele remaining
claim in this case is plaintiff's claim titled:Fourth Claim for Relief, Title VII, Hostile Work

Environment, Continuing Violation.”
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IT ISFURTHER ORDERED that the parties are directeddww cause why this case
should not be consolidated wittase No. 4:09-CV-0505-CVE-P3€ Responses shall be filed no
later thanFebruary 12, 2010, shall be titled “Response to Order to Show Cause”, and shall not

exceed four pages.

DATED this 8th day of February, 2010.

a7 T PR S
(Lang ¥V Can(
CLAIRE V. EAGAN, CHIEF JUDGE
UNITED STATES DISTRICT COURT

= The only remaining claim in this case is plaintiff's claim titleBotirth Claim for Relief,

Title VII, Hostile Work Environment, Comtuing Violation.” The only remaining claim in
Case No. 4:09-CV-0505-CVE-PJC is Low’s dhathat she was unable to apply for her
supervisor’s position in 2008.
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