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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARK A. WINGO,
Plaintiff,

VS. Case No. 09-CV-445-GKF-TLW

SHAWN MULLINS; RANDALL DREW,;

TERRY TARWATER; TRENT HOLMAN;
HOLMAN & ASSOCIATES,

N N N N N N N N N N N

Defendants.

ORDER

By Opinion and Order filed October 13, 2009 (Dkt. # 13), the Court dismissed this civil
rights action without prejudice fdailure to state a claim upon which relief may be granted. The
Court also entered judgmentKD# 14) in favor of defendants on October 13, 2009. On October
26, 2009, Plaintiff, a federal prisoner incarcerae&Cl Beaumont Low, Beaumont, Texas, and
appearingro se, filed a “Motion for Reconsideration” (2. # 16) of the Court’s ruling. By Order
filed October 28, 2009 (Dkt. # 17), the Court deteedithat the motion for reconsideration would
be adjudicated as a timely motion to alter or amend judgmentegle®. Civ. P. 59(e). The Court
also granted Plaintiff's motion for extension of titodile a brief in support of his motion to alter
or amend judgment. On November 18, 2009, Pfaiiidd his supporting brig(Dkt. # 20). For the
reasons discussed below, the Court findsniifeis Rule 59(e) motion should be denied.

In his brief in support of hisotion, Plaintiff identifies four (4) grounds for arguing that the
Court either misunderstood the claims assertéasicomplaint or erred in dismissing this action.

The Court shall address each ground.
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A. Erroneous application of Heck v. Humphrey

First, Plaintiff asserts that the Court efre applying the holding of Heck v. Humphr&ji 2

U.S. 477 (1994), to preclude consideration of his claims against Defendants Mullins and Drew.
Plaintiff contends that Heakoes not apply to this case becduselaims “threaten no consequence
to [his] conviction or the durain of [his] sentence,” and that any award of “civil damages in the

case at bar will have no effect whatseewn his conviction or sentence.” Jel. # 20 at 2. In

support of his argument, Plaintiff citesiter alia, Muhammad v. Closes40 U.S. 749 (2004)
(holding that Heclkdid not apply to § 1983 claims based on corrections officer’s alleged retaliation
because the plaintiff did not seek a judgmertddats with his conviction and sentence); Miller v.
O’Bryan, 498 F.Supp.2d 548 (N.D. N.Y. 2007) (finding ttfe plaintiff who was convicted on his
plea of guilty was not estopped from pursuirg) 283 claim for damages because the validity of
plaintiff's conviction was not affected by allegedurth Amendment violations as a result of his

guilty plea); and Butler v. ComptpA82 F.3d 1277 (10th Cir. 2007). Those cases, however, are

distinguishable from the instant case.

In the cases relied on by Plaintiff, the § 1983 claims did not necessarily implicate the
underlying conviction and/or sentence. In Muhamyttaeldefendant had waived any argument that
the plaintiff, if he succeeded on his claims, would be entitled to restoration of some good-time
credits, resulting in less time to be spent in prison. Muhamb&##uU.S. at 755. That argument
may have warranted application of the holding of Héxetk because the defendant failed to assert
the argument before the Magistrate Judge in ts&iDi Court, the factual and legal premises were
not litigated and were waived. In Millghe plaintiff's 8§ 1983 claims were based on alleged Fourth

Amendment violations occurring during a traffic stop which yielded evidence resulting in criminal



charges being filed against the plaintiff. Rbukmendment rights are not among trial rights waived

upon a plea of guilty. Haring v. Prosigé2 U.S. 306 (1983). In consiing whether the plaintiff

in Prosisewas collaterally estopped from raising ourth Amendment claims under § 1983, the
Supreme Court looked to applicable Virginia law. Prqodié2 U.S. at 314. The Supreme Court
found that the plaintiff was not collaterally egped from pursuing his Fourth Amendment claims
under 8§ 1983 for at least three reasons: (1) the legdlitye search had nbeen litigated in the
criminal proceeding, (2) no issue on which the plaintiff was required to prevail under § 1983 was
decided against the plaintiff in the criminal prodeggand (3) none of the issues raised in the civil
proceeding were “essential to the trial couattseptance of the plaintiff's guilty plea.” lak 316.
Similarly, in Miller, the plaintiff’'s § 1983 claims involved alleged Fourth Amendment violations
which, if true, would not necessarily imply timvalidity of his conviction resulting from a guilty
plea. Miller, 498 F.Supp.2d at 554. Likewise,_in Butl#re plaintiff’'s Fourth Amendment claim
related to a burglary charge that had been disead. As a result, the Tenth Circuit determined that
there was “no underlying conviction therefore tbatild be invalidated by Mr. Butler's § 1983
action.” Butler 482 F.3d at 1280.

In contrast to Milley Prosiseand ButlerPlaintiff’s civil rights claims in this case constitute

a challenge to the voluntariness of his guilty pksatered in N.D. Okla. Case Nos. 03-CR-007-TCK
and 08-CR-037-TCK. Plaintiff alleges that Defenddatlins “sought an injuniton against plaintiff
making allegations against plaintiff that haveen untrue, and conspired with other defendant
Randal Drew U.S. Probation Officer” tdfect his criminal convictions. Sdekt. # 1 at 1. He

further alleges that “Randal Drew and Shawn Maslirere on a mission to destroy plaintiff and was



[sic] not going to stop at any cost.Id. at 10. On page 11 of his colamt, Plaintiff reasserts that
“Drew and Mullins were on a mission.”_ldt 11. He further states that “Wingo felt very pressured
by Drew and Mullins and was not thinking vergat, both Drew and Mullins knew that plaintiff
had a great amount of pressure on him, this trick&s used to induce Wingo into Drew’s plea, by
Mullins agreeing to leave pldiff alone, the odds were ifavor of Drew.” _Id. All of those
allegations go to the voluntariness of Plaingiffjuilty pleas. However, in Case No. 08-CR-037-
TCK, the federal magistrate judge determitieak Plaintiff's guilty plea was voluntary prior to
accepting it._SeeN.D. Okla. Case No. 08-CR-037-TCK, Dkt. # 9, Order Accepting Plea.
Furthermore, in Case No. 03-CR-007-TCK, Ptiffidid not object to the sentencing memorandum
and stipulated to the alleged violations of the conditions of his supervised releadeD Sekla.
Case No. 03-CR-007-TCK, Dkt. # 77. drefore, if this Court were find merit to Plaintiff's civil
rights claims, the invalidity of his criminal conviatis would be necessarily implicated. Plaintiff's
criminal convictions have not been set asideamated. As a result, Plaintiff's claims under either

42 U.S.C. § 1983 or Biverigve not yet accrued and were properly dismissed. ,13éekU.S. at

‘In light of Plaintiff's repeated assertiotisat Defendants Mullins and Drew “were on a
mission to destroy” him, Plaintiff’'s allegations could also be construed as raising a claim of
malicious prosecution. Novitsky v. City of Auror¥91 F.3d 1244, 1258 (10th Cir. 2007) (stating
that a § 1983 malicious prosecution claim requires proof of the following elements: (1) the defendant
caused the plaintiff's continued confinement avgarcution; (2) the original action terminated in
favor of the plaintiff; (3) no probable cause supported the original arrest, continued confinement,
or prosecution; (4) the defendant acted with cealand (5) the plaintiff sustained damages)asse
Wilkins v. DeReyes528 F.3d 790, 799 (10th Cir. 2008). However, in order to prevail on a claim
of malicious prosecution, Plaintiff must allege @nolve that the proceeding terminated in his favor.
Because Plaintiff's convictions have not beeraséte, he cannot prevail on any claim of malicious
prosecution._Heclb12 U.S. at 484; sedsoLawson v. Englemar?003 WL 21300347 (10th Cir.

June 6, 2003) (unpublished) (applying Hézklaim by state prisoner that “the defendants engaged
in malicious prosecution, ‘which resulted in thenlging of . . . felony chargeagainst [him], without
probable cause, with malice, and that as a reseilifas coerced into pleading guilty to charges he
was not guilty of and sentenced to imprisonment’).
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487; sealsoWoodward v. Paigel06 F.3d 414 (10th Cir. 199)r(published) (upholding district

court’s dismissal of civil rights claims prerats on a coerced guilty plea because such claims
directly challenged the validity of the plaintiff's convictions).

Plaintiff also asserts that an award of civil damages in this case “will have no effect
whatsoever on his contion or sentence.”_Sdekt. # 20. Plaintiff offes no explanation for this
statement. However, Plaintiff's describes lost business opportunities allegedly resulting from
Defendants’ conduct. To the extent Plaintitiims that the conduct of Defendants Mullins and
Drew destroyed his business, the Court conclaldgisany damage to Plaintiff’'s business which
arose prior to his convictions is “inextricablytentwined” with the allegations resulting in his

conviction. _Se&arcia v. Scribnerl998 WL 397895 (N.D. Cal. July 10, 1998) (unpublished). As

aresult, any judgment for damages arising frastbasiness would necessarily imply the invalidity
of Plaintiff’'s conviction. The Court finds Plaifitihas failed to demonstrate that he suffered an
actual compensable injury unrelated to his cotemn and imprisonment which would survive the
holding of Heck
B. Eighth Amendment violation

Next, Plaintiff argues that the Court incorrectiterpreted his claim arising from Defendant
Drew’s threatening conduct. He now asserts that Defendant Drew’s conduct violated the Eighth
Amendment._SeBkt. # 20. In his complaint, Plaintifflaged that while he was being transported
in a government vehicle, Defendant Drew reached thveseat of the carith a bullet in his hand
and said “let's make this easy.” Sbé&t. # 1. Plaintiff also stated that Defendant Drew had a
“sneer” on his face. In dismissing this action, the Court determined that “to the extent Plaintiff's

claims of taunts by Defendant Drew can be considered independent of Plaintiff's criminal



proceedings, and thus beyond the reach of ldedkCrow . . . the unprofessional conduct alleged

by plaintiff is insufficient to state a cognizalglenstitutional claim for the purpose of seeking relief
under Bivens (Dkt. # 13).

In the brief in support of his Rule 59(e) motion, Plaintiff argues that “the acts committed by
officials were so egregious, ‘effecting plaintgfliberty with an overt act to place a bullet in

plaintiff's pocket,” that an Eighth Amendmiviolation has been established.” $dd. # 20 at 4.

In support of his argument, Plaintiff cites Northington v. Jack868 F.2d 1518, 1524-25 (10th Cir.
1992)? That case involved an alleged excessive use of force, the brandishing of a lethal weapon,
by a detention officer against a convicted prisoner in custody. However, a “claim that law
enforcement officials used excessive force incigrse of making an arrest, investigatory stop, or
other ‘seizure’ of [her] person ... [is] propedpalyzed under the Fourth Amendment’s ‘objective

reasonableness’ standard, rather than unddrstamtive due process standard.” Graham v. Connor

490 U.S. 386, 388 (1989). To the extPHintiff had been seized, aoh of excessive use of force
would be analyzed under the Fourth Amendment, not under the “cruel and unusual punishment”

clause of the Eighth Amendment. Seera-Pena v. F.B..529 F.3d 503, 505 (3d Cir. 2008)

(applying Fourth Amendment to federal prisoner’s claims that federal and state law enforcement
officials used excessive force during his arrestif@ating terms of supervised release). The precise
guestion asked in an excessive force case isether the officers’ actions are ‘objectively
reasonable’ in light of the facts and circumses confronting them, without regard to their

underlying intent or motivation.” Grahgm90 U.S. at 397. “We assess objective reasonableness

*Plaintiff identifies the case fourad 973 F.2d 1524 as F.D.I.C. v. Dailyhat appears to be
a typographical error. The case titled F.D.I.C. v. Digifpund at 973 F.2d 1525. The issues in that
case are unrelated to those identified by Plaintiff in this case.
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based on whether the totality of the circumstancesigdthe use of force, and pay careful attention

to the facts and circumstances of the partiactdae.” Estate of Larsen ex rel. Sturdivan v. Mbiirl

F.3d 1255, 1260 (10th Cir. 2008) (imt@t quotation marks omitted). faintiff must demonstrate
that the amount of force used was “sufficientlyeggous to be of constitutional dimensions.” Martin

v. Bd. of County Comm’r909 F.2d 402, 407 (10th Cir. 1990) (periam). The extent of the injury

inflicted by any use of force is additionally relevant in evaluating an excessive force_claim. Id.
After reviewing Plaintiff's allegations and arguments, the Court finds that the conduct
complained of fails to state a claim. Plaintiffliegations are not “sufficiently egregious” to rise to
the level of a Fourth Amendment violation. Hieges only that Drew had a bullet in his hand and
“acted as if he would place the bullet in Plaintiffgcket” as he said “let’'make this easy.” See
Dkt. # 1 at 5. Plaintiff does not allege that Dnewshed or shoved him, or brandished a firearm or
other deadly weapon. His allegations simply do re# to the level of an excessive use of force in

violation of the constitution. Collins v. Cund§03 F.2d 825 (10th Cir.1979) (dismissing prisoner’s

Eighth Amendment claim that defendant laugheatigbner and threatened to hang him); Coyle v.
Hughs 436 F.Supp. 591, 593 (W.D. Okla. 1977) (“Mereetitening language and gestures of a
custodial officer do not, even if true, amount tmstitutional violations.”). The Court did not err
in finding that the alleged conduct by Defendant Drew did not rise to the level of a constitutional
violation.
C. Element of conspiracy

As his third argument in support of his Rule&3fiotion, Plaintiff argues that his complaint
alleges the existence of a conspiracy involNbefgendants Drew and Mullins and should be allowed

to proceed. The Court did not address allegabbaosnspiracy in the Qpion and Order dismissing



this action. However, the Court finds that Plaintiff's claim that Defendants Drew and Mullins
engaged in a conspiracy to secure his coronsteamounts to a collateral attack on his convictions

and is barred by HeclSeeBloom v. Social Sec. Admin72 Fed.Appx. 733, *2 (10th Cir. July 3,

2003) (unpublished) (allegation of conspiracy barred by Heck
D. Jurisdiction

As his final argument, Plaintiff alleges that the Court misconstrued his claims against the
private attorneys. In the order of dismissal,Glo@rt found that the private attorneys were not state
actors and that, as a result, Plaintiff had thile state a claim under § 1983. In his Rule 59(e)
motion, Plaintiff states that his “claims agaittst private attorneys are not based on 42 USCA §

1983 or BivensPlaintiff's complaint clearly establishedatiplaintiff is asserting a traditional state

law negligence and malpractice claim against the private attorneysDk&é€20. Plaintiff further
states that “[w]hereas the Biveasd section 1983 claims agaidutllins and Drew implicate the
court’s subject matter under the federal questimeirine, 28 U.S.C. § 1331. Once federal question
jurisdiction is established, the court should exsacupplemental or ancillary jurisdiction over the
plaintiff's pendant state law claims,”_Id.

As discussed above, however, ddesation of Plaintiff’'s Bivenglaims against Defendants

Mullins and Drew are precluded by Hedk otherwise fail to state a claim. The Court’s analysis
contained in the Opinion and Order filed Octob8, 2009 (Dkt. # 13), efféiwely disposed of all

of Plaintiff's claims arising unddederal law. As discussed above, the Court finds no error in that
analysis. As a result, the bases for federal subject matter jurisdiction have been extinguished.
Therefore, the Court declinesdrercise supplemental jurisdiction oWaintiff's state claims. See

28 U.S.C. § 1367(c)(3); ted Mine Workers v. Gibhs383 U.S. 715, 725-26 (1966) ( “[l]f the




federal claims are dismissed before trial, the state claims should be dismissed as well.”).

Dismissal of Plaintiff's claims against the private attorneys was appropriate.

ACCORDINGLY,ITISHEREBY ORDERED that Plaintiff's motion for reconsideration

(Dkt. # 16), adjudicated as a timely filed Rule 59(e) motiodemsed.

DATED THIS 25th day of November, 2009.

@e% <. .}ﬁe_

Gregory K. Frizzell
United States District Judge
Northern District of Oklahoma



