Fincel v Big Cabin, Town of Doc. 45

UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ROY F. FINCEL,
Plaintiff,
Case No. 09-CV-0485-CVE-PJC

V.

TOWN OF BIG CABIN, OKLAHOMA,

N N N N N N N N N

Defendant.

OPINION AND ORDER

Now before the Court is Defendant’s Maitifor Summary Judgment and Brief in Support
(Dkt. # 15). Plaintiff Roy F. Ficel, a former police officer fdhe Town of Big Cabin, Oklahoma
(the Town) filed this lawsuit alleging (1) that his employment was terminated in violation of his
right to procedural due process under the feaumth Amendment to the United States Constitution;
(2) the Town impugned his rem@iion and violated his liberty interest under the Fourteenth
Amendment; (3) the town terminated plaintiff's ghwyment for “political” reasons unrelated to the
stated reason for his termination; (4) the Town &ritepay all wages due to him at the time of his
termination; and (5) the Town terminated him in retaliation for receiving workers’ compensation
benefits. Defendant seeks summary judgment on all of plaintiff's claims.

l.

The Town is a municipality within the State of Oklahoma. Dkt. # 2-2, at 1, 4. The Town

has a Town Board of Trustees (the Board) fafngovernment. Fincel was hired as a full-time

police officer by the Town in April 2004. Dkt. # ¥h-at 1. Fincel’'s immediate supervisor was the
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chief of police, David DuBois. Ok# 23-16, at 6. At that time, the Town of Big Cabin and Public
Works Authority Employee Handbook (the Employee HandbostlaYed that:

All employees are “at will” employees, sebj to demotion or removal at any time,

“for the good of the service.” Employment is subject to termination at any time

when the needs of the employer may require.

Dkt. # 15-5, at 6. The Town of Big Cabin RaiDepartment Standard Operating Policies and
Procedures Manual (the Police Manual) prescribled rpolicies, and procedures for police officers
and the police department, including procedures for police officer discipline. Dkt. # 23-4.

On April 5, 2007, Fincel was injured during ttmurse of his employment when a police dog
he was handling jerked on its leash and pulled Fincel into a door oflizs par. Dkt. # 23-15, at
15. Fincelinjured his shoulder and applied forkens’ compensation benefits. He was on medical
leave from work.

Fincel received medical clearance to returwaok in September 2008. Dkt. # 23-18, at 5.
He he did not return to work for the Town or make a formal request to the Board to resume his
duties as a police officer. Fincel testified thatcontacted DuBois about returning to work but
DuBois said “the September schedule was alreatlythe earliest he could put me back on was in
October.” Dkt. # 23-18, at 7. He testified thatHais told him that the Board did not want to talk
to him. Dkt. # 23-16, at 8. Fincel began waikfor Skyhawk Wireless. He testified that DuBois

approved his work for Skyhawk. Dkt. # 23-189atOn October 30, 2008, the Board of Trustees

posted its agenda for a November 3, 2008 special meeting, and item number eight stated:

! In May 2005, the Board of Trustees adaptenew “Employee Policies and Procedures

Manual.” Dkt. # 15-12, at 1. On August 9, 2007, the Board of Trustees repealed the 2005
manual and reinstated the Employee Handbook. Id.
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8. VOTE TO GO INTO EXECUTIVE SESSION TO DISCUSS THE

EMPLOYMENT, SUSPENSION AND/OR TERMINATION OF POLICE

OFFICER ROY FINCEL, AS AUTHORIZED BY 25 O.S. 8§ 307 B.1

EXECUTIVE SESSION TO DISCUSS THE EMPLOYMENT, SUSPENSION

AND/OR TERMINATION OF POLICE ®FICER ROY FINCEL, 25 O.S. 8§ 307

B.1.

REGULAR SESSION - DISCUSS AND TAKE POSSIBLE ACTION REGARDING

THE EMPLOYMENT, SUSPENSION AND/OR TERMINATION OF POLICE

OFFICER ROY FINCEL.

Dkt. # 15-8, at 2. On Novemb®8y 2008, the Board went into executive session to discuss Fincel’s
employment. The Board completed its executigsie® and publicly voted to terminate Fincel “for
the good of the service.” lat 4. Fincel did not attend the November 3, 2008 special meeting or
request a post-termination hearing, although heeamaare of the Novemb8r 2008 special meeting
and had seen the public agenda before the special meeting. Dkt. # 15-3, at 15.

Fincel claims that the Board had been stigiplanning to terminate his employment even
before he returned to work. In April or M2007, three new members were elected to the four-
member Board: Sam Yeoman, Dwight Helm, and Rwtk. Dkt. # 23-16, at 7. Fincel believed
that the three new Board members intended tace@ll the Town police officers because the three
members thought the police were corrupt. BKt3-17, at 9. The three new Board members voted
in favor of Fincel's termination. Dkt. # 15-8, at 4. Fincel also contends that the Board wanted to
terminate him because of his receipt of workers’ compensation. DuBois has submitted a $tatement

claiming that certain board members did not w&intel to return to work because “he had been

paid enough on workers’ compensation.” Dkt. #133- DuBois also states that the Board had an

2 The statement was not notarized by a notary public and it is not affidavit. Dkt. # 23-13.
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informal meeting before Fincel was cleared to retammork, and decided th&tncel would be fired
for receiving excessive workers’ compensation payments. Id.
Fincel filed a petition in state court on July 2, 2009 alleging, in relevant part:

. He “was not given a pre-termination or gestination hearing and was denied his liberty
interests in connection with his terminatiofurther the termination of Plaintiff was a
political termination in violation of the United States Constitution.” Dkt. # 2-2, at 1.

. “[His] termination was, alternatively, becatsehad been exercising his rights under the
Oklahoma Workers’ Compensation laws.” &d.2.

. “As a result of termination, Plaintiff hasiancome and suffered humiliation and distress.
Further, Plaintiff has not received his p&ywhich he was entitled at the time of his
termination.” _Id.

Defendant removed the case to this Court. Dkt. # 2.

.
Summary judgment pursuant to Fed. R. Ci\a®is appropriate where there is no genuine
issue of material fact and theoming party is entitled to judgment asnatter of law, Celotex Corp.

v. Catrett477 U.S. 317, 322-23 (1986)nderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986);

Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993). Thaiplanguage of Rule 56(c) mandates

the entry of summary judgment, after adeqtiate for discovery and upon motion, against a party
who fails to make a showing sufient to establish the existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial. Celé®ei.S. at 317.

“Summary judgment procedure is properly regardetias a disfavored procedural shortcut, but



rather as an integral gaof the Federal Rules as a whole, which are designed ‘to secure the just,
speedy and inexpensive determination of every action.dtl@27.

“When the moving party has carried its burdeder Rule 56(c), its opponent must do more
than simply show that there is some metaphysical doubt as to the material facts. . . . Where the
record taken as a whole could not lead a ratiigalof fact to find for the non-moving party, there

is no ‘genuine issue for trial.””_Matshi$a Elec. Indus. Co. v. Zenith Radio Cqo475 U.S. 574,

586-87 (1986) (citations omitted). “The mere existeaf a scintilla of evience in support of the
plaintiff's position will be insufficient; there muske evidence on which the [trier of fact] could
reasonably find for the plaintiff.”_Anderspa77 U.S. at 252. In essence, the inquiry for the Court
is “whether the evidence pressra sufficient disagreement to require submission to a jury or
whether it is so one-sided that one pantyst prevail as a matter of law.”_lak 250. In its review,

the Court construes the record in the light niemgbrable to the party opposing summary judgment.

Garratt v. Walker164 F.3d 1249, 1251 (10th Cir. 1998).

A. Procedural Due Process Claim

A threshold question in an employment-relgteatcedural due process claim is whether the

plaintiff has a protected property interesthis continued employment, Hennigh v. City of

Shawnee 155 F.3d 1249, 1253 (10th Cir. 1998). Defendagues that Fincel did not have a
property interest in continued employment undeedtat, and plaintiff'orocedural due process
claim fails as a matter of law. Fincel respondad the has a property interest under various statutes
and a “policy.”

‘A public employee facing discharge is entitled to the safeguards of procedural due
process only if he can demonstrate that the termination implicates a property or
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liberty interest protected by the Due Preg€lause; if a property or liberty interest
is not implicated, he must settle for wénatr procedures are provided by statute or
regulation.” Determination of whether a piaif has a property interest is a question
of state law.

Graham v. City of Oklahoma City59 F.2d 142, 145-46 (10th Cir. 1998) (per curiam) (quoting

Sipes v. United State344 F.2d 1418, 1420 (10th Cir. 1984)). A property right in employment

exists if plaintiff had a legitimate expectationaaintinued employmentBd. of Regents of State

Colleges v. Roth408 U.S. 564, 577 (1972). For exampkestatute or regulation that places

substantive restrictions on the discretion to teatd@ran employee creates a property interest. See
Henneigh 155 F.3d at 1254 (discussing substantive restrictions on the discretion to demote an
employee).

Defendant claims that municipal employeesluding police officers, are treated as at-will
employees and they do not have a right to pre#tetion or post-termination hearings to challenge
terminations for the “good of theervice.” Fincel contends thlte following provide him with a

protected property interest in his employment:

. (XLA. STAT. tit. 11, 88 12-111 and 12-114. Dkt. # 35, at 1-2;
. XLA. STAT. tit. 11, 8§ 50-123. Dkt. # 23, at 17; and
. his claim that “[w]hen [he] was hired ont{uthe new board attempdeto change it after

[Fincel] went out on injury leave; a change tfrahcel] would have hato sign for, but did

not), policemen were not at-will employees, but were entitled to due procesat’1R.

OKLA. STAT. tit. 11, 88 12-114, which applies to tosvarganized under a board of trustees
form of government, provides:

Appointments and promotions in the seevof a statutory town board of trustees

government shall be made solely on theibaf merit and fithess; and removals,
demotions, suspensions, and layoffs shall be made solely for the good of the service.
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The board by ordinance may establish atsgstem and provide for its organization

and functioning, and provide for personnel administration and regulation of
personnel matters. The board of trustees may remove for cause any appointive officer
by a majority vote of all its members.

The language “for the good of the service” does not create a protected property interest in

employment. _Se€ampbell v. Mercer926 F.2d 990, 993 (10th Cir. 1991) (“the . . . City Code

provision permitting the mayor to discharge plairifdf the good of the service’ is not sufficient
to create a property interest that is subject to federal constitutional guarantees”); @&hk&rad

at 146; cfHall v. O’Keefe 617 P.2d 196, 200 (Okla. 1980) (holding that®. STAT. tit. 11, § 10-

120, which provides that terminations may bedenésolely for the good of the service” in a
statutory council-manager city, does not creat@pdgny interest in continued employment within
the due process clause of the Oklahoma Constitution).

Fincel contends that 8§ 12-1fvbvides him a property interest because “appointive officers”
may be removed for cause only. tDk 35, at 1. He claims that a police officer is an “appointive
officer” under § 12-111. That section provides th§h¥ board of trustees may appoint a chief of
police” and “[t]he chief of policenay appoint police officers as he deems necessary, subject to the
approval and confirmation of the board of trustee$he United States District Court for the
Western District of Oklahoma held that the €lpolice was not an “appointive officer” under §

12-114 and, thus, was terminable “for the good of the service.” Lane v. Town of Dovey/6kla.

F. Supp. 768 (W.D. Okla. 1991) (looking taxi@.. STAT. tit. 11, § 1-102(6) for definition of
“officer or official”). This Court has previously determined that a town police chief could be

terminated for the good of the service under § 12-did the Tenth Circuit agreed. Parkerv. Town




of Chelsea275 Fed. App’x 769, 771 (10th Cir. 2008) (unpublishedhis conclusion is sound.
The positions of town clerk and town treasurer lyestatute, designated as “officers of the town.”
OKLA. STAT. tit. 11, 88 12-109 (“[t]he town clerk shall @ officer of the town”), 12-110 (“[t]he
town treasurer shall be an officer of the towrit).contrast, the chief gfolice is not designated as
an officer. (xLA. STAT. tit. 11, § 12-111. If the chiedf police is not an appointive officer, it
follows that individual police officers are not appointive officers.

Further, even if the chief of police were“appointive officer,” it does not follow that police
officers would be. A police officas not an “appointive officer” merely because § 12-111 gives the
police chief the power to “appoint” police “officer$. The town board of istees has the power to
appoint town officers. Q.A. STAT. tit. 11, 8 12-106. While the board of trustees may appoint a
chief of police, it does not appoint individual policememLQ STAT. tit. 11, 8 12-111. Fincelwas
not an appointive officebecause he is not an officer of the Town, nor was he appointed by the
Board. Therefore, he could be termindtied the good of theervice” pursuant to KLA . STAT. tit.
11,812-114.

Fincel also argues thakOa . STAT. tit. 11, 8§ 50-123 creates a protected property interest in
his continued employment as a police officer.e Tdw states that no “member” of the Oklahoma
Police Pension and Retirement System (the CGBRRay be discharged except for cause. A
“member” is an “eligible officer of a participating municipality.”KO\. STAT. tit. 11, 8 50-101.

Section 50-123 does not create property interests in employment for non-member police officers.

3 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See

Fed. R. App. 32.1: 10th Cir. R. 32.1.

4 Fincel essentially argues that he is an apjpee officer because his job title included the
word “officer.”



Seeln re City of Durant50 P.3d 218, 221 (Okla. 2002) ({¢stion 50-123 is specificallglirected

at members of the police pension and retirement system, prohibiting their discharge ‘except for
cause’ . .. whereas § 10-113 applies genetalmunicipal administration;” “[s]ection 50-123 . .
. Is clearly intended to protect policemen who are members of the state pension and retirement

system”) (emphasis in originalgee alsé\rmstrong v. City of Arneft708 F. Supp. 320, 328 (W.D.

Okla. 1989) (“[s]ince Plaintiff was not a[n OPPR&rticipant, he may not rely on [§ 50-123] to
create a property interest or implied contract sxdaintinued employment”).  Fincel has provided
no evidence whatsoever that he is a memb@RPRS, and defendant has provided evidence that
Big Cabin is not a participating municipality, D¥.29, at 5. Plaintiff's Further Authorities on
Motion for Summary Judgment Issues (Dkt. #1@ponds to defendant’s argument regarding 8 50-
153 by unsuccessfully attemptingdstinguish_City of Durantseen.5, supraand asserting that
Fincel has a property interest in continued employment “regardless of the applicability of [§ 50-
123].” Dkt. # 35, at 1-2. Because Fincel haketato provide any evidence that he is a member
under GKLA. STAT. tit. 11, § 50-123, he cannot claim it as the basis for a protected property interest.
Finally, Fincel asserts that some policy was in place that “policemen were not at-will
employees, but were entitled to due process.” ®RB, at 12. He also aste without reference
to any factual materials whatsoever, that:

[t]he facts show tat Plaintiff wasprotected by due processhis job, at least until
the new Board came in. At that timeaipltiff was out on his job-related injury.

City of Durantdealt with the potential conflict beeen § 50-123 and § 10-113, which relates

to the city manager form of government, etthan the town council form of government

at issue here. This distinctialmes not affect City of Durantiglevance to this case. Cf.
Dkt. # 35, at 1._City of Durans relevant because it discusses when § 50-123 applies to a
particular police officer, not because ofdiscussion of § 10-113. Further, the difference

in forms of government at issue is immaterial.
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Because Plaintiff had not worked under the purported new rule of ‘at will’ and had

not signed for the new policy, as Defendaptrscedure was, then Plaintiff did not

accept the at-will and continued to be protected by his original agreement.

Dkt. # 23, at 17 (emphasis in original). ydrious times in his deposition and his response to
plaintiff's interrogatories, Fincel contended thas alleged policy of “due process” was written in
either the Employee Handbook or the Police MaAuageDkt. # 23-3, at 5 (“[a]s to the failure to
give a pre-termination and post-termination imegarthere was a policy book in place that called for
those remedies. During the time | was off, thés changed, but then it was changed back to what
it had been prior to the termination. Thishie town handbook, rather than the police handbook”);
Dkt. # 23-16, at 4 (stating that the relevantgyowas in both the Police Manual and the Employee
Handbook); Dkt. # 23-17, at 7 (stating that he saxéhmination procedure in “an Oklahoma state
statute and a federal statute”).

The Police Manual does not create a rightttinued employment. The Manual states that
the chief of police may recommend to the Boauat #n officer be dismissed for the good of the
service, but does not limit the Board’s power to ieate an officer in any way. Dkt. # 23-5, at 4.
The Employee Handbook lists several procedures for termination of employees. These procedures
are, however, subject to the following limitations:

. “These outlined steps are not required whersupervisor believes that the problem is not

capable of being resolved based upon the employee’s attitude, or where the good of the

service requires automatic demotion or termination.” Dkt. # 15-5, at 14.

Fincel testified at his deposition that he understood that employees would receive
termination hearings based on “the instructiofthe chief.” Dkt. # 23-17, at 6. The chief

of police does not have the power to limit B@ard’s ability to terminate police officers.
CompareOKLA. STAT. tit. 11, § 12-106 (powers of the Board) WIDKLA . STAT. tit. 11, §
12-111 (duties of chief of police).
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. “When corrective measures are not successfuhen such action is deemed necessary by
the Board of Trustees, the employee may be terminatedat ic.
At least five separate pages of the Emplopemdbook state that “[tlhe practices, policies and
procedures outlined in this handbook shall not givetasa expectation of contractual right in the
employee.” _Id.at 3, 7, 10, 12, 15. The Handbook also states “[a]ll employees are ‘at will’
employees, subject to demotion or removal atteng, ‘for the good of th service.” Employment
is subject to termination at any time evhthe needs of the employer may requiréd. at 6. The
Employee Handbook repeatedly, clearly, and unegailypdisclaims any alteration to employees’
at-will status. Fincel has identified no policydocument that created a legitimate expectation of
continued employment.
For these reasons, Fincel had no protected property interest in his continued employment,
and his procedural due process claim fails.

B. Liberty Interest Claim

Defendant argues that Fincel has no ewdethat any member of the Board made a
defamatory remark that impugned Fincel’'s goothear reputation, and defendant is entitled to
summary judgment on Fincel’s liberty interest claim.

The Tenth Circuit has established a four pest to determine whether governmental action

has infringed on a person’s liberty interest:sfjithe statements must impugn the employee’s good

Fincel testified that he did not remembesding the employment at-will provision(s) in the
Employee Handbook at the time he was hiredt. BR3-16, at 5. However, Fincel cannot

rely on one part of the Handbook while attemg@tio avoid another part because he did not
read or does not remember reading the entire document. Further, it is undisputed that the
Employee Handbook was in effect at the time Ehatel was hired. Dkt. ## 23-16, at 5; 15-

12, at 1. Whether or not the Employeendlaook was abandoned or changed after Fincel's
employment began, and then subsequently re-adopted, is immaterial.
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name, reputation, honor, or integrity; second, the statements must be false; third, the statements must
occur in the course of terminating the employee or must foreclose other employment opportunities;

and fourth, the statements must be published.” Darr v. Town of Telluride, €@toF.3d 1243,

1255 (10th Cir. 2007). If a plaintiff can estahlisach of these elements, he is entitled a name-
clearing hearing to protect his liberty interedtisigood name, reputation, homointegrity. Evers

v. Regents of Univ. of Colp509 F.3d 1304, 1308 (10th Cir. 2007).

Fincel claims that Board member Yeoman tbkelcourt clerk and/or an Oklahoma Highway
Patrol trooper that the Town was “terminatingploéicemen because they were dishonest cops and
they were doing away with corruption,” ande statements were repeated to FihcBkt. # 15-
11, at 6; 23-17, at 9. Fincel has not identified atiner statement giving rise to a liberty interest
claim.

Defendant argues that the alleged statements do not reference Fincel by name and are too
vague to support a liberty interest claim. Fincel testified that the alleged statement or statements did
not specifically mention him by name, Dkt. # 15-%tbut claims that he was a member of a small
police department and the statements necessarily implicated him as a dishonest police officer.
Defendant also argues that the statements were not made during the course of the termination
process and may not be considered when remgpWwincel’s liberty interest claim. The summary
judgment record provides no evidence for the Cmudietermine when the statements were made,
and Fincel has failed to show that the statéame&rere made during the course of termination

proceedings. His vague assertion that the statements were made “around the time of the

8 Fincel argues that Yeoman'’s alleged remaudkthe repetition of the remark to plaintiff both

meet exceptions to the hearsay rule. TQuart will assume that both statements are
admissible for the purpose of ruling on defendant’s motion for summary judgment only.
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termination” is not sufficient to create a genuisgue of material fact that plaintiff's good name or
reputation were impugned during the termination process.

Further, the statements do not specifically mention Fincel and could not reasonably be
viewed as an attempt to harm his reputation or gamde. Fincel’s claim that the statement is false
highlights the difficulty that would be causedliiferty interest claimsuch as Fincel's were
permitted to go to trial. He is not mentioned ia tatements and the statements do not refer to any
particular actions by a Town police officer sugtyeg that the statement was about Fincel. He
claims that the statements are false becausen®af's that he is not a dishonest cop,” Dkt. # 23, at
19, but the statement does not reference Fincel or any allegedly improper conduct committed by
him. As the statements do not reference antyqodar conduct, Fincel igenerally asserting that
his reputation as an “honest” police officer was hatmEhis is not what a liberty interest claim is
intended to protect. A plaintiff asserting a liberty interest claim must identify a specific false
statement during the termination process that harmed his reputation in particular or made it more
difficult for him to obtain other eployment. In this case, vaga#egations that a board member
believed all of the Town’s police officers wererrupt do not show that Fincel’'s good name or
reputation were at issue during the terminatiorc@ss or that the Town has made it more difficult
for Fincel to locate other employment. At mdlg statements express an opinion that the Town’s
police officers were corrupt, but the statements deunggiest that Fincel engaged in any particular
misconduct. Therefore, Fincel may not rely on the alleged statements that the Town’s police officers
were corrupt to support a liberty interest clafs.he has identified no other statements that harmed

a liberty interest, defendant is entitled to summary judgment on this claim.
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C. Political Termination Claim

Fincel's petition alleges thdte was fired for unspecifietpolitical” reasons, and this
violated the United States Constitution. Dkt. # 2-2. Fincel’s response to defendant’s motion for
summary judgment provides little clarification concagnihe legal or factual basis for this claim.
Defendant suggests that Fincel may be allegjiag) his First Amendment rights were violated.
Construing Fincel’s petition and his responsgdfendant’s motion for summary judgment broadly,
it appears that he is alleging that the Board sought to terminate the “old guard” police officers and
replace them with new police officers.

The Tenth Circuit has recognized a claim folitmal discrimination in situations when a
governmental employer allegedly discriminatestanbasis of an employee’s political affiliation.

SeeGann v. Cling519 F.3d. 1090 (10th Cir. 2008nyder v. City of Moaj354 F.3d 1179 (10th

Cir. 2003). To establish such a claim, the aggrieved employee hmstthat “(1) political
affiliation and/or beliefs were ‘substantial’ or ‘tnating’ factors behind [his] dismissal[ ]; and (2)

[the] ... employment position[ ] did not regaipolitical allegiance.” Jantzen v. Hawkid88 F.3d

1247, 1251 (10th Cir. 1999)This type of claim does not encompass any type of categorization
made by a governmental employer; it is availabtedominations on the basis of protected First
Amendment activity only.

Fincel fundamentally misunderstands the rights protected by a political discharge claim.
Even assuming that the Board terminated pl&memployment based on a distinction between “old
guard” and “new guard” employees, he has not shihat his affiliation with a political party or
engagementin other First Amendment-protectiéigiéion had anything to do with his termination.

Fincel claims that “the new group decided tge&viout the old group” and this shows that his
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termination resulted from “more than a ‘baleful’ personal feud as opposed to one political group
versus another political group.” Dkt. # 23, at 23del has not made a threshold showing that the
alleged classification of the “old group” is entitled to any protection under the United States
Constitution, and his claim of political discharge fails as a matter of law.

D. Failure to Pay and Retaliatory Discharge Claims

Fincel's failure to pay and retaliatory discharge claims arise under state lagu@ae
Defendant is entitled to summary judgment on all atEi's federal law claims. If a federal court
has dismissed all claims over which it had o jurisdiction, it may decline to exercise

supplemental jurisdiction over remaining claims. 28 U.S.C. 8§ 1367(c)(3); Gaston v. PR&ger

Fed. App’x 738, 746 (10th Cir. 2008) (unpublisie@}ating that 1367(c)(3) expressly permits a
district court to decline to exercise supplemkjtasdiction over remaining state law claims after
granting summary judgment in favor of defendanteaieral law claims). This Court does not have
original jurisdiction over Fincel’s failure to pay and retaliatory discharge claims because those
claims arise under state law and divergitysdiction is not present. S@&kt. # 2-2, at 1 (alleging

that Fincel is a resident of Oklahoma andTbevn is a municipality organized under the laws of
Oklahoma). The decision to exercise supplemémtaidiction is discretionary, but courts should
consider “the nature and extent of pretnmbceedings, judicial economy, convenience, and

[whether] fairness would be served by retagnjurisdiction.” _Anglemyer v. Hamilton County

Hosp, 58 F.3d 533, 541 (10th Cir. 1995) (quotin@gidher Enters. v. Cache County Co882 F.2d

1472, 1478 (10th Cir. 1990)). Although this case is set for trial in a few weeks and the parties have

° Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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submitted preliminary trial materials, the Court fitldigt the extent of pretrial proceedings does not
outweigh the interests that would be serveddaypanding the state law claims to state court.
Judicial economy would be served by having theadma courts resolve issues of Oklahoma law;
further, the parties have an interest in having their Oklahoma law disputes decided in a court
intimately familiar with that law. Further, the itk Circuit has “repeatedly recognized that this is

the preferred practice.” Gastd97 Fed. App’x at 748seeSmith v. City of Enigl149 F.3d 1151,

1156 (10th Cir. 1998) (“[w]hen all federal clailave been dismissed, the court may, and usually
should, decline to exercise jurisdiction over any remaining state law claims”); Ball v. RBfner
F.3d 664, 669 (10th Cir. 1995) (noting thizre are “the best of reasdfe a district court to defer
to a state court rather than retaining and disygpsf state law claims). As they involve Oklahoma
law only, and are between an Oklahoma resident and an Oklahoma municipality, the Court declines
to exercise supplemental jurisdiction over Fincel's remaining claims. These claims shall be
remanded to the state court. 2®eU.S.C. § 1441(c) (permitting remand of all matters in which
state law predominates). Therefore, the remainder of Defendant’s motion for summary judgment
IS moot.

IT ISTHEREFORE ORDERED that Defendant’s Motion for Summary Judgment and
Brief in Support (Dkt. # 15) igranted in part andmoot in part. It is granted as to plaintiff's
procedural due process, liberty interest, and politicetharge claims; it is moot as to plaintiff's
failure to pay and retaliatory discharge claims. A separate Judgment on Federal Law Claims will

be entered herewith.

10 Unpublished decisions are not precedential, butlmeayited for their persuasive value. See
Fed. R. App. 32.1: 10th Cir. R. 32.1.
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IT ISFURTHER ORDERED that the Court Clerk is hereby directed émand this case
to the District Court of Craig County, Oklahoma.

DATED this 5th day of April, 2010.

f/} ‘ " o )
(Lang Y CM AL
CLAIRE V. EAGAN, Cl [”",]"‘ Ll, IDGE
LUNITED STATES DISTRICT COURT

=
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