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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JEFFREY L. REAGLE,
Petitioner,

Case No. 09-CV-507-GKF-PJC
(Base File)

VS.

JUSTIN JONES, Director,
09-CV-512-GKF-FHM

N N N N N N N N N

Respondent.

OPINION AND ORDER

This is a consolidated 28 §.C. § 2254 habeas corpus astiPetitioner is a state inmate
appearing pro se. Before the Court is Petitioner's amended petition for habeas corpus relief (Dkt.
# 8). Respondent filed a responsé&t(* 12), and has provided the state court records necessary for
adjudication of Petitioner’s claims (Dkt. #s 12, 18). Petitioner filed a reply (Dkt. # 15), exhibits
supporting his reply (Dkt. # 16)nd supplemental exhibits (Dkt.20). For the reasons discussed
below, the Court finds the amended petition shall be denied.

As a preliminary matter, the Court noteat on May 23, 2012, Petitioner filed a motion to
expedite ruling (Dkt. # 55). In light of todaytuling, that motion shall be declared moot. In
addition, because the amended petition replaces and supersedes the original petition, the original
petition (Dkt. # 1) shall be declared moot.

BACKGROUND

On July 10, 2007, Tulsa Police Officer Caroysh responded to 911 calls of “shots fired”
in the area of 200 S. Rockford Avenue, in TulBklahoma. As she arrived in the area, she saw a
man who fit the description given by the 911 calpesing back and forth near a motorcycle parked

in front of a building containing five (5) apartments. That man was later identified as Petitioner,
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Jeffrey Lee Reagle. Officer Aslsalsaw three other men near thtetisection and asked if they had
heard gunshots. One man responded, “yes.” Anattaer told Officer Ash that the man near the
motorcycle had just kicked in one of the apamtdoors. Officer Ash proceeded to park her patrol
car in front of the motorcycle to prevent Petitiofilem leaving. She askéim if she could pat him
down for weapons. He agreed and she pattefidns pockets and around his waist, but found no
weapon. At about this time, Officer Richard Daarsived as backup officer. As he approached,
Petitioner got on the motorcycle and started to insert the key in the ignition. Officer Ash quickly
grabbed the key so that the suspect could ndtteemotorcycle engine. Petitioner jumped off the
motorcycle, threw his helmet to the ground, and started to walk away. Officer Davis grabbed
Petitioner’s left arm and Officer Agirabbed his right arm in an effdo prevent him from leaving.
Petitioner continued to try to leave, causing Offigeh to lose her grip on Petitioner’'s arm and be
knocked to the ground. With his free arm, Petitignenched Officer Davis ithe face, causing the
Officer to lose consciousness and fall. Petitionenthit Officer Ash in the face and kicked her
repeatedly in the back. Officer Ash drew her weapon and Petitioner ran away.

Officer Ash called for medicalssistance for Officer DavisResidents of the apartments
and the men who spoke initially wi@ifficer Ash attempted to help. A resident told Officer Ash that
Petitioner had kicked in her door and threateaadoccupant of the apartment with a gun.
Meanwhile, Petitioner turned and began to walk hadke scene. However, other police officers
began to arrive to assist. Petitioner turnedrandaway again. Detective Tyrone Lynn gave chase

and eventually caught up with Petitioner. Detective Lynn told Petitioner to turn around and put his

! Officer Davis’s injuries, including multiple faai fractures and separation of the upper jaw
from the skull, had to be repaired surgically.
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hands behind his back. Petitioner refused to ¢grapd began fighting and exchanging blows with
Detective Lynn. Petitioner ran agaifsfter involving three (3) more police officers, Lewis, Sanders,

and Dean, Petitioner was finally subdued and hdfeltu However, he offered resistance during

the entire episode, refused to comply with ordgven by the police officers, and was verbally
abusive. In addition, based on information receatdde scene, police obtained a warrant to search
Petitioner’'s apartment. They found a loaded .40 caliber semiautomatic pistol, two magazines, a
shoulder holster, and papers bearing the nardeffstty Reagle and the address 1441 E. 2nd Street,
Apartment D.

Based on those events and subsequenttigaéien, Petitioner was charged, in Tulsa County
District Court, Case No. CF-2007-3743, witlrgtiDegree Burglary (Count ), Possession of a
Firearm After Former Conviction of a Felonydi@ht 1), Feloniously Pointing a Firearm (Count Ill),
Aggravated Assault and Battery Upon a Polid&cer (Count 1V), two counts of Assault and
Battery Upon a Police Officer (Counts V and MResisting a Police fiicer (Count VII). An
amended information alleged that Petitioner haglt3) prior felony convictions. Counts | and IlI
were dismissed at preliminary hearing. A@®t amended information was filed reflecting the
dismissal of Counts | and Ill and adding a new misdemeanor charge, Discharging a Firearm in a
Public Place (Count VIII).

Petitioner was tried by a jury in a three (3) stigé. At trial, the counts were identified as
Count A, Possession of a Firearm, AFCF; CddinAggravated Assault and Battery on a Police
Officer (Richard Davis); Count C, Assault aBdttery on a Police OfficdCarolyn Ash); Count D,
Assault and Battery on a Police Officer (Tyrone Lynn); Count E, Resisting a Police Officer; and

Count F, Discharging a Firearm in a Public Place. In the first stage, Petitioner was tried and



convicted on Counts B-F. In the second stage, Petitioner was found guilty of Count A. In the third
stage, the jury recommended that Petitionesdrgenced to life imprisonment on each of Counts
A and B; eighty (80) years imprisonment on eadBaiints C and D; and one (1) year imprisonment
on each of Counts E and F. On February 25, 2008, the trial judge dismissed Counts E and F and
sentenced Petitioner in accordance with the jury’s recommendation on Counts A-D, with all
sentences ordered to be served consecutivelyiahtPetitioner was represented by attorney Rick
Couch from the Tulsa County Public Defenders’ Office.

Petitioner appealed his convictions to théabkma Court of Crimial Appeals (“OCCA”").
Represented by attorney Stuart Southerland, he raised eight (8) propositions of error:

Proposition 1: The prosecution presented evideneenumber of “prior bad acts” similar

in nature to the charges against Appellant, and the resulting prejudice

requires reversal or modification.

Proposition 2: It was reversible error for thaltcourt to refuse defense counsel’s request
for a competency examination.

Proposition 3: The jury was not properly instructed on Appellant’s theory of defense.

Proposition 4: As a result of the unlawful seaoéiAppellant’s apartment, evidence was
presented at trial which contributed to conviction in Count Il. Appellant’s
conviction for Possession of a Fireafvfter Former Conviction of a Felony
must be reversed with instructions to dismiss.

Proposition 5: Appellant received ineffective assise of counsel in violation of the Sixth
and Fourteenth Amendments to the United States Constitution.

1. Defense counsel failed to objechtamerous instances of prejudicial
prior bad act evidence.
2. Competency, failure to request a hearing.

Proposition 6: Numerous instances of prosecutorial misconduct, which took place during
trial served to deny Appellant the right to a fair trial in violation of the
Fourteenth Amendment to the United States Constitution.
1. Evidence of prior bad acts.
2. Sympathy for the victims and appeal to societal alarm.



3. Misstating evidence and suggesting that there was evidence that the
jury was not permitted to hear.
4, The prosecutor offered his opinion of the appropriate sentence.
Proposition 7: Appellant’'s sentence was excessive and should be modified.

Proposition 8: The combined effect of the erab Appellant’s trial requires reversal or
modification.

(Dkt. # 12, Ex. 1). In an unpublished summapynion filed March 18, 2009, in Case No. F-2008-
228 (Dkt. # 12, Ex. 3), the OCCA rejected all olaiand affirmed the Judgments and Sentences of
the trial court.

Petitioner filed a petition for rehearing, reqtileg that the OCCA address propositions of
error he raised in a pro se supplemental brigfidmpro se supplemental brief, Petitioner identified
the following propositions of error:

1. The Appellant was wrongfully convictedrf® cnts A&B on the police, in his case
he had excusable cause and the police natran the performance of their duties so
he is not even dlty by Ok. Statute Tit. 21, Ch. 20, Sec. 649 and 650, so the case
must be vacated and dismissed.

2. The Appellant was wrongfully convicted@bss. of a Firearm AFCF and the charge

must be vacated and dismissed, he igdeneld in direct violation of his
constitutional rights.

3. The Appellant’'s time was enhancedthwthe use of after formers which is
unconstitutional and not even allowed tolée, the AFCF's must be vacated and
dismissed.

4. The prosecutor committed perjury several timese trial, therefore, all evidence

[or] conversation of the prosecutor must be impeached and with the absence of any
evidence or conversation the entire case must be vacated and dismissed.

5. Appellant’s sentence was excessive and should be modified.
(Dkt. # 12, Ex. 5). By order filed April €009, the OCCA granted the petition for rehearing,

considered Petitioner’s pro se claims on the merits, and denied relief there@h, Ege4. On



April 16, 2009, Petitioner, appearing pro se, filed a second petition for rehearing, asking the OCCA

to reconsider the denial of the claims raisethepro se supplemental brief. By order filed May

8, 2009, the OCCA denied the second petition for hearingidSé&ex. 6.

Petitioner filed his federal habeas corpesition on August 7, 2009 (Dkt. # 1). On August

12, 2009, Petitioner filed a second, nearly idenfoeition in N.D. Okla. Case No. 09-CV-512-

GKF-FHM. By Order filed August 20, 2009, the Court consolidated the two cases and directed

Petitioner to file an amended petition. On August 27, 2009, Petitioner filed an amended petition

raising thirteen (13) grounds of error, as follows:

Ground 1:

Ground 2:

Ground 3:

Ground 4:

Ground 5:

Ground 6:

Ground 7:

Ground 8:

Ground 9:

Prosecution presented prior bad acts similar in nature to charges against
appellant, resulting prejudice requires reversal or modification.

Reversible error to deny defensersel’s request for a competency exam.
Jury wasn't properly instructed on appellant’s theory of defense.

As a result of unlawful searchidmnce was presented which contributed to
conviction. Appellant’s conviction must be dismissed.

Appellant received ineffective asamste of counsel in violation of the 6th
and the 14th Amendments to the U.S. Constitution. Defense counsel failed
to object to numerous instances of prejudicial testimony; competency, failure
to request a hearing.

Numerous instances of prosecutorial misconduct, which took place during
trial, served to deny the Appellant arfarial. Evidenceof prior bad acts,
sympathy for the victims and appeal to societal alarm, misstating evidence
and suggesting evidence was there the jury wasn’'t permitted to hear,
prosecutor offered his opinion of the appropriate sentence.

Appellant’s sentence was excessive and should be modified.

The combined effect of the errotret appellant’s trial requires reversal or
modification.

The appellant was wrongfully coneidtfor three cnt of A&B on the police,
in his case he had excusable and justifiable cause and the police weren'’t in
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the performance of their duties soibeot even guiltypy Okla. Statute so
the case must be vacated and dismissed.

Ground 10:  The appellant was wrongfully convicted of poss. of a firearm AFCF and the
charge must be vacated and dismisseds heing held in direct violation of
his constitutional rights.

Ground 11: Appellant’'s time was enhanced with the use of after formers which is
unconstitutional and not allowed to be law, the AFCF’s must be vacated and
dismissed.

Ground 12:  The prosecutor committed perjury sdvenes during the trial, therefore all
evidence and conversation must b@é&ached and with the absence of no
evidence or conversation the entire [sic] must be vacated and dismissed.

Ground 13:  The appellant’s sentence was excessive and should be modified.

SeeDkt. # 8. In response to the amendetitipa, Respondent argues Petitioner is not entitled to
habeas corpus relief under 28 U.S.C. § 2254(d). de# 12. Petitioner filed a reply to
Respondent’s response, and asserts that he is entitled to habeas corpus relief because the OCCA'’s
resolution of his direct appeal was “nonjudicial.” $dd. # 15.

ANALYSIS
A. Exhaustion/Evidentiary Hearing

As a preliminary matter, the Court mustetenine whether Petitioner meets the exhaustion

requirements of 28 U.S.C. 8§ 2254(b) and (c). Bese v. Lundy455 U.S. 509, 510 (1982).

Petitioner fairly presented the substance of his cléorttee OCCA on direct appeal. Therefore, the
exhaustion requirement of 28 U.S.C. § 2254(b) is satisfied.
In addition, the Court finds that Petitionemist entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).

B. Claims adjudicated by the OCCA



The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutibolaims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state decistafas contrary to, or involved an unreasonable
application of, clearly established Federal lagrdetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z:8.S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000); Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. Mullir814 F.3d 1162, 1169 (10th Cir. 2002). Furthermore, the

“determination of a factual issue made by a Statert shall be presumed to be correct. The
applicant shall have the burden of rebuttingatesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1).

To the extent Petitioner’s claims are cognizable in this federal habeas corpus proceeding, his
claims shall be reviewed pursuant to § 2254(d).

1. Prosecutorial misconduct (grounds 1, 6 and 12)

As his first proposition of error, Petitioner complains that the prosecutor improperly
presented evidence of “prior bad acts similar itureto charges against appellant, and resulting
prejudice requires reversal or modification.” $de. # 8. Specifically, he claims that the “D.A. had
cops testify that [they] had pricun-ins with the appellant.” Idn proposition six, Petitioner claims

that the prosecutor also improperly evoked sympathy for the victims, appealed to societal alarm,



misstated evidence, improperly suggested that there was additional evidence the jury was not
permitted to hear, and offered his opinion of the appropriate senten&s hid.twelfth proposition
of error, Petitioner claims that “the prosecutanoaitted perjury several times during the trial.” See
Dkt. # 8. Petitioner specifically alleges that “the D.A. lied about the bullets matching the shots fired
[at the] scene & made up stories about other guns.” Id.

On direct appeal, the OCCA rejected thelséms, finding that “the prosecutor did not act
improperly in introducing the other crimes evidence at Reagle’s insistenceDkgee12, Ex. 3
at 4. In addition, the OCCA further found tRatitioner was not prejudiced by statements made by
the prosecutor in closing argument, as follows:

The record does not support Reagle’s claim that the prosecutor urged jurors to have

sympathy for the victims and incited soeiletlarm. The prosecutor neither misstated

evidence nor suggested that there was other evidence jurors could have heard; any

misunderstanding caused by the prosecutawlsward phrasing regarding the shell

casings and gun was cured by the trial tdtnosecutors may recommend a sentence

to the jury.
(Dkt. # 12, Ex. 3 at 4 (citations omitted)).

Habeas corpus relief is available for progedal misconduct only when the prosecution’s

conduct is so egregious in the aaxttof the entire trial that it rentiethe trial fundamentally unfair.

Donnelly v. DeChristoforp416 U.S. 637, 642-48; Cummings v. Eve&l F.3d 610, 618 (10th Cir.

1998). “To view the prosecutor’s statements in cantee look first at the strength of the evidence
against the defendant and decide whether theeputer's statements plausibly could have tipped

the scales in favor of the prosecution.” Fero v. Ke®§ F.3d 1462, 1474 (10th Cir. 1994)

(quotations omitted); semsoSmallwood v. Gibsonl 91 F.3d 1257, 1275-76 (10th Cir. 1999).

When viewed in light of the evidence presshat trial, the Court concludes that the

referenced comments by the prosecutor did not gpsttales in favor ahe prosecution to the
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detriment of Petitioner’s constitutional rights. First, Petitioner’s defense at trial was that, because
he had a history of being unfairly targeted by Enforcement officials and had been subjected to
multiple beatings during his run-ins with the ldug conduct was justified. As a result, he requested
that the evidence of his prior encounters witts@area law enforcement officers be admitted into
evidence. Because the evidence was presented atdetits request, the prosecutor did not act
improperly in presenting the evidence of Petitioner’s prior bad acts.

In addition, the Court agreestivthe OCCA that the prosetor's comments during closing
argument were based on the evidence, wereanmatoper appeals for sympathy, and were not
attempts to invoke societal alarm. Furthermore, the prosecutor did not misstate the evidence
concerning the shell casings recovered in the dlleyk L. Boese, firearms examiner for the Tulsa
Police Department, testified that the casings were discharged from the same weapiu. £S5k
5, Tr. Trans. Vol. lll at 591. He also testified tktae casings were not fired from the gun recovered
from Petitioner’s apartment. ldt 592. In closing argument, th@pecutor stated that “[w]e recover
the casings and they don’t match the gun we findar#fendant’s apartment, but they are from the
same gun, okay?” Sdekt. # 14-6, Tr. Trans. Vol. IV at 762. In response to defense counsel’s

objection, the trial court corrected any possible gsioin by stating that the casings were not fired

At the pretrial motion hearing, held Februafy 2008, or the day before the jury trial began,

the trial judge considered the State’s reqtestithdraw its previously filed notice of its
intent to present evidence of Petitioner’s prior interactions with Tulsa Police, Sand Springs
Police, and Tulsa County Deputies. Jol. # 14-2, Trans. Mo Hr'g at 18-34. The
prosecutor argued that the evidence “could potentially be prejudicial to both sides.” Id.
20. In response, defense counsel argued?étiioner’'s defense was based on Petitioner’s
belief that his actions on July 10, 2007, were justified because “in past encounters with the
police, he’s been unreasonably treated. He’s been treated harshly, he’s been beaten and
suffered injuries” Idat 21. Petitioner himself stated thas$ position was to “[ljeave it all

in.” Id. at 27. The trial judge proceeded to revikwe five (5) incidents and ruled that four

(4) of the five (5) instances would be admitted.aid28-34.
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from the gun found in the apartment.dtl763. The prosecutor never stated, as argued by Petitioner,
that the casings found in the alley were fifigmn the gun recovered from Petitioner’s apartment.
Lastly, under the facts of this case, the Court fimmiseasonable probability that the jury’s verdicts
and recommended sentences were rendered fumtihpeinfair by prosecutorial misconduct. See

United States v. Yound70 U.S. 1, 11-12 (1985) (concludingtla criminal conviction should not

be readily overturned on the basis of a prosecutorsments alone; statements must be viewed in
context of entire proceeding to determine whetmaduct affected fairness of trial). Petitioner is

not entitled to habeas corpus relief as to the claims of prosecutorial misconduct raised on direct
appeal because he has failed to demonstratentb&@CCA’s adjudication was contrary to, or an
unreasonable application of, federal law as ddtexchby the Supreme Court, or resulted in a
decision that was based on an unreasonable detgromrof the facts in light of the evidence
presented at trial. _Se28 U.S.C. § 2254(d).

2. Denial of request for competency exam (ground 2)

In ground two, Petitioner claims that the tjizdge erroneously denied defense counsel’s
request for a competency exam. 84 # 8. In rejecting this claim on direct appeal, the OCCA
cited Ryder v. State83 P.3d 856 (Okla. Crim. App. 2004) (statithat “[a] defendant’s deliberate
choice to act hostile to counsel is not sufficientvarrant a finding of incompetence”); Phillips v.

State 989 P.2d 1017, 1027 (Okla. Crim. App. 1999), cdenied 531 U.S. 837 (2000); and

Fitzgerald v. State972 P.2d 1157, 1162-63 (Okla. Crim. App. 1988) ruled that “the trial court

did not err in finding that Reagle was able to edinsith his attorney and had a rational and actual
understanding of the proceedings, and in refusing @'snequest for a competency hearing.” See

Dkt. # 12, Ex. 3 at 3.
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In McGregor v. Gibson?48 F.3d 946 (10th Cir. 2001), thentle Circuit Court of Appeals

summarized federal law governing competency as follows:

It is well-settled that the “criminal tliaf an incompetent defendant violates
due process.” Medina v. Californi®05 U.S. 437, 453, 112 S.Ct. 2572, 120 L.Ed.2d
353 (1992). This “prohibition is fundamental to an adversary system of justice.”
Drope v. Missouri420 U.S. 162, 172, 95 S.Ct. 8% L.Ed.2d 103 (1975). The
rule, rooted in the common law, is likely a “by-product of the ban against trials in
absentia; the mentally incompetent defendant, though physically present in the
courtroom, is in reality affordedo opportunity to defend himself.” lat 171, 95
S.Ct. 896 (quoting Foote, A Comment on Pre Trial Commitment of Criminal
Defendants, 108 U.Pa.L.Rev. 832, 834 (1960)).

The test for determining competency to stand trial is well-established. The
trier of fact must consider “whether [defendant] has sufficient present ability to
consult with his lawyer with a reasonable degree of rational understanding-and
whether he has a rational as well asifattinderstanding of the proceedings against
him.” Dusky v. United States362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824
(1960). “That defendant can recite the charmagainst [him], list witnesses, and use
legal terminology are insufficient” to demdrete that he had a rational, as well as
factual, understanding of the proceedings. United States v. Williar8$-.3d 1155,

1159 (10th Cir. 1997).

“[Clompetency claims can raise issues of both substantive and procedural due
process.” Walker v. Att'y Genl167 F.3d 1339, 1343 (10th Cir. 1999). A procedural
competency claim is based upon a trial court’s alleged failure to hold a competency
hearing, or an adequate competencyihgawhile a substantive competency claim
is founded on the allegation that an indivibwas tried and convicted while, in fact,
incompetent._ld.at 1343-44. Accordingly, an individual raising a procedural
competency claim is held to a lower bund# proof than one raising a substantive
competency claim. Sed. at 1344.

McGregor 248 F.3d at 951-52 (footnote omitted). To maliea procedural competency claim, a
defendant “must raise a bona fide doubt regartdiagompetency to std trial . . . .”_Id.at 952.

This requires a demonstration that “a reasonable judge should have doubted” the defendant’s
competency. Idat 954. It does not require proof actual incompetency. IdA substantive
competency claim, on the other hand, requirehitjeer standard of proof of incompetency by a

preponderance of the evidence. Cooper v. OklahbiaU.S. 348, 368-69 (1996); Walker v. Att'y

Gen, 167 F.3d 1339, 1344 (10th Cir. 1999).
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In the proposition of error before the CourttitR@ner raises a procedural competency claim,
arguing that the trial court erred in denying deéetsunsel’s request for a competency hearing. In
examining this claim, the Court must “examinettitality of the circumstances: all evidence should
be considered together, no single factor ‘stand[s] alone.” McGred& F.3d at 955 (quoting
Drope 420 U.S. at 180 (qudtan omitted)).The Court must examine “whether the trial court
‘failled] to give proper weight to the informtion suggesting incompetence which came to light
during trial.” Id. (quoting_Drope420 U.S. at 179).

The record reflects that defense counsel reigaiea competency hearing on the day before
the trial commenced. Sé&xkt. # 14-2, Trans. Mot. Hr'g ded Feb. 11, 2008. Counsel stated that
Petitioner understood the charges against hinhédbubted whether Petitioner was able to assist
counsel as a result of Petitioner’s lackrakt in both counsel and the systemal3-4. In response
to defense counsel’'s request for a competency hearing, the prosecutor stated that Petitioner
“certainly believes he is innocent.” ldt 6. The prosecutor also opined that while Petitioner had
“an attitude issue,” he did not bele Petitioner was incompetent. &t 7. The trial judge then
conducted a lengthy colloquy with Petitioner. dtd7-17. That colloquy ended with the following
exchange and ruling by the trial judge:

THE COURT: You understand, sir, that if we start the trial --

THE DEFENDANT: Yes, ma’am.

THE COURT: -- and you don't follow my dictives, that even though a defendant
has a right to be present at evstgge in the proceedings, that if you
don’t follow the directives, | can kra you removed and the trial will
still go forward without you present.

THE DEFENDANT: Let's beclear. As long as Mr. Couch is willing to adequately

represent me -- like | said, | never should have had to ever say
anything in the courtroom. That wasn’t my job, that was his job.
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THE COURT:

THE DEFENDANT:

THE COURT:

Sir, just so we’re clear, M€ouch is the counsel, he knows how to
get the evidence in, he knows hovkeep the evidence out. He's the
one that'’s trained in the law and any outbursts from you during the
trial will cause your removal; do you understand?

As long as the man represents me, we won’'t have any problems.

Okay, good. That's what | wanted to hear.

The Court does not believe that Mr. Reagle is incompetent.
Mr. Reagle is very familiar with higghts, he’s very familiar with the
Constitution of the State of Oklahoma and the Constitution of the
United States as well as varioD&lahoma statutes that he’s quoted
here today.

He may have a different view of how we ought to conduct the
court, and | will admit that he appears to feel like he can tell his
lawyer what to do, which may be something of an uncomfortable
position for Mr. Couch to occupy, but | do believe that he is
competent. And | will deny the regstefor an examination at this
point in time.

Id. at 16-17. The next day, Petitioner’s jury trial began. The record reflects that during trial,

Petitioner engaged in disruptive behavior, including chattering and talking, and that the trial judge

had to admonish him to keep his voice down., 8ag Dkt. # 14-4, Tr. Trans. Vol. Il at 353, 355.

At one point during the trial, Petitioner raised hiatgdeg to show his security device to the jury.

SeeDkt. # 14-5 Vol. lll at 608-13.

After the State presented its lagtness, but before the State rested, the trial judge attempted

to make a record, outside the presence ojuttye concerning Petitioner’s decision whether or not

to testify. Petitioner indicated he did not intenddstify despite having previously told the judge

he would testify. Atthat pointlefense counsel requested a mistrial and again argued that Petitioner

was incompetent. The following exchange took place:

MR. COUCH:

Judge, regarding his -- yestgrddoen we made a record, Mr. Reagle
advised the Court that he wishiedtestify. Today he’s advising the
Court and counsel that he does nahwto testify. | tried to visit with
him about the advantages and digntages of testifying, he would

14



THE DEFENDANT:

MR. COUCH:

MR. COUCH:

THE COURT:

MR. DRUMMOND:

not let me speak, he just startelting me what needs to be done and
| needed to follow his directions.

| submit, Judge, this is just another indication that my client
is not competent to proceed with trial. He understands what he’s
charged with, he is able to assist to some degree, but | think with
respect to making decisions that are rational and reasonable and
based on being able to communicaihwounsel, he’s not able to do
that.

And I think that certainly he’s presented different motions and
jury instructions to the jury, | thk one with respect to perjury and
another one with respect to -- | thitilat’s the one that’s [sic] talking
about, claiming that the State has perjured itself in presenting this
particular evidence.

They have.

I think, you know, here agaiinjust shows that his reasoning with
respect to the trial proceedingsjist, is not in accordance with
reality. And so because of thatdn’t think that we should proceed.

* % k% %

| just would ask the Court tieclare a mistrial and have Mr. Reagle
evaluated because | do not thinkdsn assist thisounsel or any
counsel.

Mr. Drummond, do you wish tal@ress the request for mistrial and
the issue of competence beforelk taith the defendant with regard
to his testimony?

Yes, Your Honor. As theecord should reflect, our tables are
probably about ten feet apart. Bithout question, the defendant has
been communicating with his counsel. Whether he’s stubborn or
untrained in the law or doesninderstand what's going on because
he’s not a lawyer, | think those dssues that any person in his chair
would be experiencing.

But | do not think at this late date that there should be a
mistrial, nor -- at least in what I've heard and as this Court knows,
conversation has been going on throughioisttrial at counsel table,
and surely the defendant’s not listening. But | don’t think all those
things in totality rise to a level of a competency issue which, at least
from what | have understood ahdard and what has been going on.

So I would respectfully requetstat the mistrial -- motion for
mistrial be denied and that we continue.
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THE COURT: Certainly this matter wasdached with the Court prior to the
beginning of the trial and the Court inquired specifically of the
defendant. At that point in timt#he Defendant seemed to understand
his legal options. He seemedtmw what he was charged with. He
seemed aware of legal procedure.

| do think that the defendant is somewhat recalcitrant in
taking counsel’s advise [sic]. | do not think that indicates that he’s
incompetent, but simply he has his own way of running his defense
and he seems to be rather vocal in that. But | do not think it means
that he’s incompetent.

He may not agree with whabgnsel thinks is the appropriate
way to proceed, but not agreeing does not make a person
incompetent. The motion for mistrial will be denied.

Id. at 706-09. The trial continued. Petitioner didtestify. During closing arguments, Petitioner’s
disruptive behavior escalated. He interrupted the prosecutor’s closing argument numerous times.
SeeDkt. # 14-6, Tr. Trans. Vol. \at 744, 746, 752, 754, 758, 767, 768, 771. Finally, during
defense counsel’s closing argument, Petitioner was removed from the courtro@n.788.
Petitioner returned to the courtroont fihe reading othe verdicts, seé@. at 794, and for the
subsequent stages of the trial.

“The state trial court’s finding of compet®nis presumed correct unless rebutted by clear

and convincing evidence.” Wilson v. Sirmeris36 F.3d 1064, 1070-71 (10th Cir. 2008). Upon

review of the record, the Court cannot find that thal court failed to give proper weight to the
information suggesting incompetence which came to light during trial. The record reflects that
Petitioner was impulsive, argumentative with counsel, and persistent in his efforts to express his
belief that his prosecution violated the constitutions of the United States and the State of Oklahoma.
Although Petitioner’'s arguments are either wrong as a matter of law or unsupported by the facts,
they cannot be categorized as delusional or irrational. His behavior during trial did not rise to the

level of incompetence. Petitioner has failed tauteghe state trial cotis finding of competency
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with clear and convincing evidencle has failed to meet his burdgfidemonstrating that the trial
judge should have doubted his competency, at tihere was a bonadé doubt regarding his
competency. Accordingly, this Court finds thatif@ner was not denied procedural due process by
the state court’s denial of his request for a cetapcy hearing. Petitioner has failed to demonstrate
entitlement to relief on this claim under 28 U.S.C. § 2254(d) and (e).

3. Improper jury instructions (ground 3)

As his third ground of error, Petitioner claims that his jury was not properly instructed on
his theory of defense. S&kt. # 8. He complains that the trial judge denied defense counsel’s
request for instructions on self-defense &l right to resist unlawful arrest. _Idhe OCCA
rejected this claim, finding as follows:

The trial court must instruct on every defense theory recognized by the law and

supported by the evidence. As no evidengmsrted either instruction, there was no

abuse of discretion. Throughout the trial Reagle claimed his initial detention and

subsequent arrest were illegal. Independently reviewing that evidence, we agree with

the trial court that they were not. Astproposed instruction turned on a matter of

law which the trial court had already decided against Reagle, the trial court did not

err in refusing it. The testimony of any thfe State’s witnesses did not, as Reagle

suggests, support a self-defense instructdirihe officers testified Reagle was the

aggressor in their encounters with him on the day of the crimes.
(Dkt. # 12, Ex. 3 at 3 n.3 (citations to state law omitted)).
“As a general rule, errors in jury instructionsa state criminal trizare not reviewable in

federal habeas corpus proceedings, ‘unless tleescaiundamentally unfair as to deprive petitioner

of a fair trial and to due pcess of law.”” Nguyen v. Reynolds31 F.3d 1340, 1357 (10th Cir. 1997)

(quoting_Long v. Smith663 F.2d 18, 23 (6th Cir. 1981)); sleoMaes v. Thomast6 F.3d 979,

984 (10th Cir. 1995) (“A state ttiaonviction may only be set agidn a habeas proceeding on the

basis of erroneous jury instructions when #reors had the effect of rendering the trial so
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fundamentally unfair as to cause a denial of a fair trial.”). Thus, the burden on a petitioner attacking
a state court judgment based on a refusal to give a requested jury instruction is especially great
because “[a]n omission, or an incomplete instruction, is less likely to be prejudicial than a

misstatement of the law.” Mag46 F.3d at 984 (quoting Henderson v. Kip#$8l U.S. 145, 155

(2977)).

Petitioner has failed to demonstrate that tl#®’s adjudication of this claim was contrary
to, or an unreasonable application of, clearly distadd federal law, or resulted in a decision based
on an unreasonable determination of the facts in bgttie evidence presented at trial. 28 U.S.C.
8§ 2254(d)(1),(2). First, the OCCA’s determinatioattthere was no abuse of discretion in the trial
court’s refusal to instruct on Petitioner’s right teis¢ an unlawful arrest is supported by the record.
Furthermore, the OCCA’s conclusion that a slgfense instruction vganot justified by the
evidence is also supported by the record because nothing suggests that the officers were the
aggressors in their confrontations with Petitiokgron careful review dhe record, the Court finds
that the state court’s refusal to issue Petitioner’s requested instructions on self-defense and the right
to resist unlawful arrest did not deprive PetitioaEfundamental fairness or violate due process.
SeeHenderson431 U.S. at 155.

4. Fourth Amendment claim (grounds 4 and 9)

In ground 4, Petitioner claims that evidence usgainst him was obtained as the result of
an unlawful search. On direct appeal, Petitioner argued that an unlawful search of his apartment
yielded evidence contributing to his convictimm Count Il, Possession of a Firearm After Former
Conviction of a Felony, in violation of the Fourtimendment. The OCCA denied relief on this

claim, finding that “the search warrant affidavit provided a substantial basis from which the
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magistrate, taking all the circumstances irdosideration and making a practical, common sense
decision, could conclude there was a fair prdigtihat evidence of arime would be found in
Reagle’s apartment.” Seekt. # 12, Ex. 3 at 3 (foothote omitted). Respondent contends that
Petitioner has been provided the opportunity to fully and fairly litigate his Fourth Amendment claim,

thus precluding habeas relief according to Stone v. Pod#8|U.S. 465 (1976).

In ground 9, Petitioner challenges his conviction of Aggravated Assault and Battery on a
Police Officer and two (2) convions of Assault and Battery on Police Officers, claiming he “had
excusable and justifiable cause and the poliaemein the performace of their duties.” Sebkt.
# 8. In support of this claim, Petitioner states as follows:

The police came up to the appellant in his own yard patted him down without
permission, they say they were investigatingport that shots were fired in the area

& to see if he was a mamth a gun, they pat him dow& he has no gun, he has no
warrants, & he is not under arrest, he turns to walk away & the police grab him &
start to wrstle [sic] around with hisommitting A & B on him & giving him cause

& they could not possibly be in the performance of their duties cause they never ask
to search, plus once they have searched they can no longer be in the performance of
their duties. The information in this caselear, the officers gave Mr. Reagle cause

& they clearly exceeded their duties. A person is only guilty if they don’'t have
excusable cause and if the police werth@performance of their duties which they
were clearly not. The assault charges mut be vacated & dismissed.

(Dkt. # 8). In denying relief on Petitioner’s requistrehearing, the OCCA stated as follows:
We found in reviewing Reagle’s claim efror in Proposition Il of his Appellate
Brief that the trial court did not err in finding that the search and seizure in this case
were lawful. This finding necessarily incles a finding that the police were acting
in performance of their duties, and Reagle’s actions were not excusable.

(DKt. # 12, Ex. 4 at 2).

In Stone v. Powell428 U.S. 465 (1976), the Supreme Court held that where the state has

provided an opportunity for full and fair litigatiaf a Fourth Amendment claim, a state prisoner

may not be granted federal habeas corpus relief on the ground that evidence obtained in an
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unconstitutional search and seizure was introduced at triaht482. The Tenth Circuit has
reiterated that a federal habeas corpus court may not overturn a state criminal conviction because
of a violation of the Fourth Aendment if the petitioner had a full and fair opportunity to litigate

the claim._Brown v. Sirmon$15 F.3d 1072, 1082 (10th C2008); Miranda v. Coope967 F.2d

392, 401 (10th Cir. 1992); Gamble v. Oklahors@3 F.2d 1161, 1165 (10th Cir. 1978).

The Court need not belabor its discussion of Petitioner's Fourth Amendment claim raised
in ground 4 and the related claim raised in groubd&use the record demonstrates that the state
courts granted Petitioner a full and fair opportunity to litigate the claims. Petitioner acknowledges
that prior to commencement of trial, defensansel filed a motion to suppress and quashDkee
# 12, Ex. 8, O.R. at 82, in which he challenged both the validity of his initial detention and arrest
and the validity of the search of his apartment. After a hearing on the motion, Petitioner's motion
to suppress and quash was overrulecati8.(docket entry dated November 19, 2007). As indicated
above, Petitioner also raised his Foukthendment claims on direct appeal, Sde. # 12, Ex. 1,
where they were rejected by the OCCA, iseeEx. 3. In denying the relief requested in Petitioner’s
motion for rehearing, the OCCA also considenadl i@jected Petitioner’s related claim that because
his detention and arrest were unlawful, the policeewet acting in the performance of their duties.
SeeDkt. # 12, EX. 4.

Based on the record, the Court concludesRgitioner had a full and fair opportunity to
litigate his Fourth Amendment claims in the stadarts. As a result, this Court is precluded from
considering the issues raised in grounds fodrrane of Petitioner's amended petition for a writ of
habeas corpus based_on Stet8 U.S. at 494. SedsoGamble 583 F.2d at 1165 (opportunity for

full and fair litigation in state court under Stone v. Povietludes opportunity to raise Fourth
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Amendment claim, full and fair evidentiary hearing, and recognition and application of correct
Fourth Amendment standards). Petitioner’s reqgioestabeas relief premised on violations of the
Fourth Amendment shall be denied.

5. Ineffective assistance of counsel (ground 5)

In proposition five, Petitioner claims that trimounsel provided ineffective assistance in
failing to object to numerous instances of prejudicial testimony and in failing to request a

competency hearing. SBét. # 8. Citingjnter alia, Strickland v. Washingtq@66 U.S. 668, 697

(1984), the OCCA found that triabansel “was not ineffective; we give great deference to counsel’'s
strategic decision regarding the other crimeseaweé, and counsel did raise a question regarding
Reagle’'s competency.” S&kt. # 12, Ex. 3 at 3-4 (footnotesnitted). As to Petitioner’s specific
claim regarding evidence of other crimes, the OCCA noted that:

Counsel concurred with Reagle’s belileét this evidence would support Reagle’s
claim that he was routinely persecuted by law enforcement and thus acted
understandably and reasonably when aorifd by Ash, Davis and other officers.
While this strategy may have been unsuccessful, it was not unreasonable. Reagle
complains that counsel was ineffective besggihaving decided to pursue this course,

he failed to offer any evidence in supporttoReagle himself insisted on admitting

the evidence and stated several times tieaintended to testify. The morning the
defense case began Reagle changed Imd;defense counsel could not force him

to testify on his own behalf. Counsel preseia witness who testified regarding his
observations of one prior incident, contradicting the testimony of the officer
involved. The record shows the other crireeslence was not intended to be rebuttal
evidence, and its admission did not depend on Reagle’s testimony.

(Dkt. # 12, Ex. 3 at 4 n.6 (citatiamitted)). Similarly, as to Petither’s specific claim regarding
counsel’s alleged failure to request a competency hearing, the OCCA noted that:
Reagle claims that counsel should have raised a doubt as to his competency much
earlier in the trial process. Nothing irettecord supports the speculation that Reagle
was or could have been found incompetent at any time before trial began. Trial

counsel cannot be ineffective for failingtase an issue which is nowhere supported
in the trial record.
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(Dkt. # 12, Ex. 3 at 4 n.7).
To be entitled to habeas corpus relief ondigm of ineffective assistance of counsel,
Petitioner must demonstrate that the OCCA’sididation of this claim was an unreasonable

application of Strickland v. Washingto#66 U.S. 668 (1984). Under Stricklarddefendant must

show that his counsel’s performance was alefit and that the deficient performance was

prejudicial._Strickland466 U.S. at 687; Osborn v. Shilling887 F.2d 1324, 1328 (10th Cir. 1993).

A defendant can establish the first prong by shgwhat counsel performed below the level
expected from a reasonably competétdraey in criminal cases. Stricklandb6 U.S. at 687-88.
There is a “strong presumption that counselmduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqoderr case, viewed ad the time of counsel’'s
conduct.” Id.at 690. Moreover, review of counsel’s penfance must be highly deferential. “[I]t

is all too easy for a court, examining counseéfense after it has proved unsuccessful, to conclude
that a particular act or omissiofcounsel was unreasonable.” &.689. To establish the second
prong, a defendant must show that this defigoemformance prejudiced the defense, to the extent
that “there is a reasonable probability that, butfaunsel’s unprofessional errors, the result of the
proceeding would have been different. A wewble probability is a probability sufficient to

undermine confidence in the outcome.” &.694; sealsoSallahdin v. Gibson275 F.3d 1211,

1235 (10th Cir. 2002); Boyd v. Waril79 F.3d 904, 914 (10th Cir. 1999). This Court’s review of
the OCCA'’s decision on ineffectiassistance of counsel claims is “doubly deferential. * Cullen v.
Pinholster131 S. Ct. 1388, 1403 (2011) (notihgt a habeas court must take a “highly deferential”

look at counsel’s performance under Stricklamd through the “deferential” lens of § 2254(d)).
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As determined in Part B(1), above, theutt found that the prosecutor’s presentation of
evidence of other bad acts by Petitioner did ootstitute prosecutorial misconduct in violation of
his right to due process. Petitioner himself restie@ that the evidendse admitted because he
believed it supported his defense that his actions were justified and excuBaileuse the
underlying claim lacks merit, Pettier cannot demonstrate that thisra reasonable probability that
the result of the proceeding would have been diffehad trial counsel objected to the admission

of the evidence of pridrad acts. Hickman v. Speal$0 F.3d 1269, 1273 (10th Cir. 1998) (citing

Strickland 466 U.S. at 694). Similarly, as discusseéart B(2), above, trial counsel did in fact
request a competency hearing. To the extent Petitioner argues that trial counsel should have
requested a competency hearing sooner thardhéhei Court finds nothing in the record suggests

that counsel had reason to doubt Petitioner’'s competency sooner than he did. As aresult, Petitioner’s
claim is speculative and lacks merit. For that reason, the Court cannot find that trial counsel
performed deficiently with regard to requesting a competency evaluationPéiitioner is not

entitled to habeas corpus relief on his claims effective assistance of trial counsel. 28 U.S.C. 8
2254(d).

6. Excessive sentences (grounds 7 and 13)

The record reflects that during trial and outside the presence of the jury, defense counsel
made arecord concerning the evidence of Batti's prior encounters with law enforcement
officers and stated that his recommendation would be “not to open that door, just to argue
the facts of this particular case so thatbeld be tried on this case only and not his prior
history with respect to run-ins with the law and previous episodes of alleged violence by
him. Butinasmuch as I'm representing myictiand he desires not to follow my advice with
respect to that, he wishes to pursue opethiajdoor and presenting that testimony.” See
Dkt. # 14-4, Tr. Trans. Vol. lat 249. The trial judge then asked Petitioner directly if his
attorney had correctly stated Petitioner’sipos. Petitioner answered “Yes, ma’am.” Id.

at 249-50.
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In grounds 7 and 13, Petitioner complains thaskntences are excessive and requests that
they be modified. Selekt. # 8. Citing Rea v. Statd84 P.3d 148, 149 (Okla. Crim. App. 2001), the
OCCA found that “under the facts and circumstarafehis case and of the defendant, Reagle’s
sentences are not excessive.” B&e # 12, Ex. 3 at 4 (footnote omitted).

This Court affords “wide discretion to trstate trial court’s sentencing decision, and
challenges to the decision are not generally constitutionally cognizable, unless it is shown that the

sentence imposed is outside the statutorigdior unauthorized by law.” Dennis v. Pop#22 F.3d

1245, 1258 (10th Cir. 2000). Indeed, the Court'seevgenerally ends “once we determine the
sentence is within the limitation set by statute.” Id.

In this case, Petitioner's sentences, while lengthy, are authorized under Oklahoma’s
recidivist statute, Se@kla. Stat. tit. 21, 8 51.1 (providing ax$encing range of “twenty (20) years
to life imprisonment” for conviction of a sulzpgent felony after having been twice convicted of
felony offenses). Petitioner’'s sentences are notsskeoe. Petitioner is not entitled to habeas corpus
relief on this claim.

7. Cumulativeerror (ground 8)

In ground eight, Petitioner claims that he isiteed to reversal of his convictions based on
cumulative error. Sebkt. # 8. The OCCA rejected this alaon direct appeal, stating that “as we
found no error in the previous propositions, there is no cumulative errorDI@e# 12, EX. 3.

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that
individually might be harmless [and thereforaufficient to require reversal], and it analyzes
whether their cumulative effect on the outcomehef trial is such that collectively they can no

longer be determined to be harmless.” United States v. Y26dd-.3d 1222, 1237 (10th Cir. 2000)
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(quotation omitted). Cumulative error analysigaplecable only where there are two or more actual

errors. Workman v. Mullin342 F.3d 1100, 1116 (10th Cir. 2003). Cumulative impact of non-errors

is not part of the analysis. Le v. Mulliall F.3d 1002, 1023 (10th C2002) (citing United States
V. Riverg 900 F.2d 1462, 1471 (10th Cir. 1990)). As detred above and below, the Court finds
no error in this case and no basis for a cumula&tik@ analysis. Therefore, Petitioner has failed to
demonstrate that the OCCA’s rejection of tharml is contrary to, or an unreasonable application
of, federal law as determined by the SupremerC 28 U.S.C. § 2254(d). He is not entitled to
habeas corpus relief on this ground.

8. Violation of rightsunder the Second Amendment (ground 10)

In ground 10, Petitioner asserts that his conmictif Possession of a Firearm AFCF violates
his Second Amendment right to bear arms.[@de# 8. The OCCA addregssthis claim in its order

denying Petitioner’s petition for rehearing. Sal. # 12, Ex. 4. Citing Bitrict of Columbia v.

Heller, 554 U.S. 570, 626-27 (2008), the OCCA found “no support in the law for this claim. The
United States Supreme Court has reaffirmesl uhremarkable principle that legislatures may
regulate the possession and use of firearmsjdinal the possession oféarms by felons.” ldat
3.

Petitioner has failed to demonstrate that tl€®’s adjudication of this claim was contrary
to, or an unreasonable applicatmifederal law as determined by the Supreme Court. 28 U.S.C.
§ 2254(d). The OCCA'’s application of Hellemas correct._Heller554 U.S. at 626 (explicitly
stating that “nothing in our opinion should taé&en to cast doubt on longstanding prohibitions on

the possession of firearms by felons”); aE®United States v. McCang73 F.3d 1037, 1047 (10th
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Cir. 2009) (rejecting claim that conviction ofl&e in Possession of a Firearm violates Second
Amendment). Petitioner is not entitled to habeas relief on this claim. 28 U.S.C. § 2254(d).

9. Improper enhancement (ground 11)

As his eleventh ground of error, Petitioner clathe the use of his prior felony convictions
to enhance his sentence is unconstitutional based on the prohibition against double jeopardy. In
denying relief on rehearing, the OCCA stated thajs# of prior convictions to enhance a sentence
does not violate the prohibition against double jeopardy.” [Bee# 12, Ex. 4 at 3 (footnote
omitted).

Petitioner has failed to demonstrate that the OCCA'’s resolution of this claim was contrary
to, or an unreasonable application of, Supreme Court law. The Supreme Court has long held that
recidivist statutes do not offend double jeopardy principles and are constitutionilicBels v.

United States511 U.S. 738, 747 (1994) (state recidiviatstes do not change the penalty imposed
for the earlier conviction, and penalize only th& laffense committed by the defendant); Gryger

v. Burke 334 U.S. 728, 732 (1948); Moore v. Missou%9 U.S. 673, 676-78 (1895Retitioner

is not entitled to habeas corpus relief on this cl&®U.S.C. § 2254(d).
C. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thastwes raised are debatable among jurists, that a
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court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estdlé8 U.S. 880, 893 (1983)).

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Tenth Circuit would find that @asirt’s application of deference to the decision

by the OCCA was debatable among jurists of reason.D8ekins v. Hines374 F.3d 935, 938

(10th Cir. 2004). The record devoid of any authority suggestititat the Tenth Circuit Court of
Appeals would resolve the issues in this case differently. A certificate of appealability shall be

denied.

CONCLUSION
After careful review of the record in this case, the Court concludes that Pethmsapt
established that he is in custody in violation of the Constitution or laws of the United States.

Therefore, his amended petition for writ of habeas corpus shall be denied.
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ACCORDINGLY, IT ISHEREBY ORDERED that:

The original petition for writ of habeas corpus (Dkt. # adared moot.

The amended petition for writ of habeas corpus (Dkt. #@riged.

Petitioner's motion to expedite ruling (Dkt. # 55)eclar ed moot.

A separate judgment in favor of Respondent shall be entered in this matter.

A certificate of appealability idenied.

DATED this 10th day of October, 2012.

[ D C L2

GREGOR LK) FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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