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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

THLOPTHLOCCO TRIBAL TOWN,
afederally-recognized Indian Tribe,

Plaintiff,

V. Case No. 09-CV-527-JHP-FHM

GREGORY R. STIDHAM, Judge of the
District Court of the Muscogee (Creek)
Nation; and

KATHLEEN SUPERNAW,
Chief Justice of the Muscogee (Creek)
Nation Supreme Court; and

MONTE DEER, Justice of the M uscogee
(Creek) Nation Supreme Court, and

GREGORY BIGLER, Judge of the District
Court of the M uscogee (Creek) Nation,

N N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

ORDER

Now before the Court is Defendants’ Motion to Disn{i3&t.# 54), Plaintiff's Response to said motion, and
Defendants’ Reply. Defendants move to dssrhis action pursuant to Fed.R.Civ.P. 12(b)(1).

I. Findings of Fact

1. Thlopthlocco is the plaintiff in the two lauits referenced in the Second Amended Complaint,
which are pending before the Muscogee (Creek) Nation (“MCN”) tribal courts. In the first lawsuit
(“Anderson 1"), Thlopthlocco seeks a declaratory judgment finding the members of the Thlopthlocco
Business Committee (“the Businessn@uittee”), which is Thlopthlocco’s governing body, are the “lawful

leaders of Thlopthlocco,” and attempts to void certain actions by the individual defendants.
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2. The Business Committee’s purported authoritfileoAnderson | on bealf of Thlopthlocco
emanates from Resolution No. 2007-21, passed on J@@®7, Thlopthlocco argues the Resolution only
provides a “limited waiver of Thlopthlocco’s sovegeimmunity. Thlopthlocco does not address, however,
the following relevant language contained in the Resolution:

WHEREAS, although Thloptholocco Tribal Town is a separate federally recognized
Indian tribe, it is also a traditional Muscogee (Creek) Nation [town] and subject to
that nation’s courts and jurisdiction; and

WHEREAS, the Muscogee (Creek) Nation guant to a self-governance compact with
the United States of America, received federal monies for judicial services based upon
Thlopthlocco’s population numbers forthenefit of Thlopthlocco people; ...

Thus, even before filing Anderson |, the Buesa Committee recognized the MCN courts (including
the judicial officers in the instant case) had juriditto hear Anderson | and, in fact, the United States
Government, pursuant to its Indian “self-governance” pedigbays federal money to the MCN courts to hear
cases such as Anderson I.

3. While Thlopthlocco is a separate federallyogrized Indian tribe, many of its members are also
enrolled members of the MCN. Further, all but one of the sitting members of the Business Committee are
members of the MCN. Additionally, as admitted by Rtiffi, Thlopthlocco is oganized as a “tribal town”
of the MCN.

4. In the Anderson | Complaint, Thlopthloceepeatedly asserted the MCN courts retained
jurisdiction to adjudicate that litigation, a fact st Thlopthlocco now contests in the instant case.
Specifically, the Anderson | Complaint stated the MBiNtrict Court had jurisdiction over “the parties”
because:

(@) The MCN District Court “has authority to hear civil angoarising under the laws of the
Muscogee (Creek) Nation” ;

(b) “Jurisdiction and venue lie in this [MCDistrict Court] under the Muscogee (Creek) Nation
Title 27, §1-102(B) and Thlopthlocco Tribal Town v. Martha “Tilly” Tomah, [et al.]” ;

© The Anderson defendants are all MCN citizens; and
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(d) Thlopthlocco has “not established a tribal casripcated within the historical boundaries of the
Muscogee (Creek) Nation, is one of the origira@ifederated tribal towrs the Muscogee (Creek)
Nation, and receives federal funding for judicial services allocated for Thlopthlocco’s behalf.”

5. Thlopthlocco initially requested, and obtained, a temporary restraining order from the MCN
District Court on June 11, 2007, that gave Thlamthb the relief it sought — an order preventing the
Anderson | defendants from further interference in the operations of the Business Committee.

6. The MCN District Court later dismissed Anderson | based on a Motion to Dismiss filed by the
Anderson | defendants, which also effectively disedlthe temporary restraining order. Thlopthlocco
immediately appealed to the MCN Supreme Court through an Application for Writ of Mandamus which again
requested a ruling that the MCN tribal courts hadsiliction to hear Thlopthlocco’s case. Specifically, the
Application for Writ of Mandamus stated to the MCN Supreme Court:

This Court has jurisdiction pursuant to él¥pecial grant of limited jurisdiction to

decide from Thlopthlocco Tribal Town v. Tomah, 8 Okla. Trib. 451 (musc. (Cr.) D. Ct.

2004); (ii) pursuant to the Muscogee (Creek) Nation Constitution, Art. VII, 8 1; and (iii)

pursuant to law, Muscogee (Creek) Naticmd€ Ann. (“Mvskoke Code”) Title 27, 81-101

© and 1-1-2. Writs are authorized pursunivskoke Code, Title 27, App. 2, (“MCN

RAP”) Rule 2 and pursuant to the imaet powers of this Supreme Court.

The Thlopthlocco is also a traditional Crekfbal Town and enjoys special rights and
privileges pursuant to the Muscogee (Creek) Nation Constitution and Art. [T Beb.

District Court has a duty to exercisejurisdiction pursuant to Mvkoke Code, Title 27, §1-101
(D)(2) and (3); 1992 NCA 92-205, 82. Jurisdictiand venue was, armslappropriate in

both the District and Supreme Court pursuant to Title 27, §1-102(B). Upon the Thlopthlocco
conferring appropriate jurisdiction by restdun to the Muscogee (Creek) Nation Court,
jurisdiction properly lies. (emphasis added).

7. The MCN Supreme Court granted the requested writ of mandamus on June 26, 2007, holding in
a minute order that ” the Muscogee (Creek) Nation @als have jurisdiction over this matter.” The MCN
Supreme Court reiterated this pamitiin a formal, written opinion issued on October 26, 2007. In this
opinion, which again accepted Thlopthlocco’s positionttiaMCN courts had jurisdiction to hear Anderson
I, the Court articulated:

The relationship between Thlopthlocco ane tbderal government is different from the

relationship between Thlopthlocco and Mecogee (Creek) Nation. Under federal law,
Thlopthlocco is a Muscogee (Creek) Natidbat town ... The Tribal Town Constitution
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affects neither the status of tribal towrembers as citizens of the Muscogee (Creek)

Nation nor the relationship of the Tribal Town to the Muscogee Nation which remains

analogous to a city/state governmenstate/federal government relationship.

The members of Thlopthlocco Tribal Towas citizens of the Muscogee Nation, have

requested relief in the courts of the 84¢ogee (Creek) Nation. Neither the Town nor

its members will be abandoned by the Nation’s Courts.

Even though Thlopthlocco requested this ruling, thieduling served Thlopthlocco’s purposes in obtaining
an injunction against the Anderson | defendants, Thlopto now asks this Court to overturn this ruling
through injunctive relief, including, ultimately, arpganent injunction to cease all efforts by the MCN to
exercise jurisdiction over the Creek citizeviso are parties in the underlying lawsuits.

8. Shortly before the MCN Supreme Courtisose-quoted final decisiorssuing the writ, the
Anderson | defendants filed “cross-claims” on October 11, 2007, that sought related injunctive and
declaratory relief. The pleading alleged that most members of the Business Committee had committed
various violations of the Thlopthlocco Constitutidks such, the Anderson | defendants’ pleading demanded
equitable relief, under tribal law, (1) voiding the adoptof certain individuals as members of Thlopthlocco,

(2) declaring the Business Committee’s alleged refusaldw certain individuals to run for office and vote
in a Thlopthlocco election as a violation of thaeghts and (3) enjoining the “cross-defendants” from
interfering with their own attempts to lead Thlopthlocco.

9. Thlopthlocco admitted to this Court in tbaginal Complaint that these “cross-claims” were
brought individually against nine members of the Business Committee, who are jointly enrolled members of
Thlopthlocco and the MCN. Accordingly, regardless of Thlopthlocco’s immunity status as the plaintiff in
Anderson |, it is for the MCN courts to determine, urtdeal law, whether they have jurisdiction as to the
issues in these cross-claims, which invole piblitical affairs of fellow Creek Indians.

10. Thlopthlocco filed a “conditional” motion to dismiss in Anderson | on June 12, 2009, which

asked the MCN District Court to dismiss Andersonitdrentirety. Thlopthlocco asserted that the individual

third-party defendants in Andersommjoyed sovereign immunity and could not be sued under Ex parte



Young because the underlying issues in Anderson haidnvolve federal law. The conditional motion
concluded this argument by noting:

Tribal officials are immunized from suits brought against them in their

individual capacities when suit is brought against them because of their

official capacities. This would be in circumstances where the suit is brought

because of the powers the individuaspesses in his or her official capacity

enables that person to grant the felggjuested on behalf of the tribe.

11. The defendant, Judge Stidham, denieddnéitional motion from the bench during a July 16,
2009 hearing. Judge Stidham noted Thlopthlocco didtterinpt to withdraw its immunity waiver until after
it received unfavorable rulings in the case, disagredapiiiocco could withdraw that immunity waiver at
will. In advance of this ruling, Thlopthlocco had already stated that “if this motion is denied in whole, or in
part, Thlopthlocco respectfully reserves the rightdatinue to assert the primary and defensive claims it
asserted so as to preserve them for appellate review.”

12. Judge Stidham'’s order dengiThlothlocco’s dispositive motiowas interlocutory, not final.
Thlopthlocco never moved for, or otherwise foljnaequested, Judge Stidham certify his decision for
interlocutory appeal to the MCN Supreme Courtjolthis required by thatourt's Rule of Appellate
Procedure 3(A).

13. Thlopthlocco filed an interlocutory appeal to the MCN Supreme Court on August 3, 2009, based
upon the same jurisdictional argument it now asserts im$tent case. After this federal case was filed, the
MCN Supreme Court entered an order on August2P®9, allowing the parties in Anderson | to brief
whether the MCN Supreme Court should hear the intetbtog appeal. That order stayed further proceedings
in the MCN District Court until the interlocutory appeal was denied or resolved.

14.The MCN Supreme Court has since issued an opinion and order in this appeal on March 9, 2012.
The court’s order reiterates its earlier holding that Thilmgtco is “analogous to a city/state or federal/state

governmental retionship’under tribal law, and notes tkefs no “compelling reason” raised in

Thlopthlocco’s second appeal to overrule its earliersi@ei The MCN Supreme Court held the issues in the



appeal were “unripe until fact-findg is conducted and final judgmenhdered” by the MCN trial court.
(Id. at p.2.) Accordingly, the MCN Supreme Court held, as a matter of law, that the jurisdictional issues
raised by Thlopthlocco were better raised in a fapgdeal after Thlopthlocco exhausted all remedies in the
tribal district court.

15. In the Second Amended Complaint, Thloptdo now seeks to enjoin a second lawsuit filed by
Mr. Anderson and other Thlopthlocco citizens against individual members of the Thlopthlocco Business
Committee and the Thlopthlocco Election Committee — hereinafter ¢aAlletbrson IF. Thlopthlocco is
not a party to this lawsuit.

16. After the MCN District Court entered an order requiring the individual defendaftsl#rson Ito allow
Mr. Anderson and Wesley Montemayor to be placed on tlepiftiocco election ballot, the individual defendants filed
an interlocutory appeal and sought writs from the MCN Supreme Court. The tribal jurisdictional issues raised by
Thlopthlocco in this federal case were alsoadim its writ brief to the MCN Supreme Court.

17. As Thlopthlocco concedes in its latest amdmuleading, the MCN Supreme Court did not rule on the
merits of its jurisdictional argument in this particular appedriderson 1l (2*“Am. Compl. §16.) Rather, the tribal
appellate court simply held the writ application was procedurally inappropriate because an interlocutory appeal was
available to the individual defendants. The interloguaqpeal, however, had been untimely filed pursuant to MCN
Supreme Court rules. In other words, the Thlopthlaafficials named as defendants still have not exhausted all
available remedies iAnderson 1] including the jurisdictional issues raised in this federal lawsuit.

Il. Conclusions of Law

1. The Court lacks subject matter juridicas no federal question exists. Intra-tribal disputes are not

the subject of federal question jurisdicti Kaw Nation v. Lugar, 378 F.3d 1139, 1143"(00r. 2004).

2. Thlopthlocco predicatesisdiction in this case upon 28 U.S.C. §81331, 136ZA(.

Compl. 11 23-24.) These statutes require the existef a federal question before a federal court
may exercise jurisdiction.

3. In paragraph 25 of thé*2mended Complaint, Thlopthlocco states that the “speisfue
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raised in this action is the federal question of the extent of a tobaf s jurisdiction and the
sovereign immunity of Thlopthlocco Tribal Towen federally recognized Indian Tribe[.]” Paragraph
25 then cites to various federal Constitution and statutory provisions wékplatining the bearing
those provisions have upon Thlopthlocco’s claim to immunity, or howaitsidb immunity requires
construction or interpretation of those provisions.

4. InGully v. First Nat. Bank299 U.S. 109, 112-13 (1936), the Supreme Court stateththat
order to plead a federal question,

a right or immunity created by the Constitution or laws of the United States must be an
element, and an essential one, of the plaintiff's cause of action. The right or immunity
must be such that it will be supported if the Constitution or laws of the United States are
given one construction or effect, and defeated if they receive another. A genuine and
present controversy, not merely a possibleomjectural one, must exist with reference
thereto . . . . (citations omitted).

5. Indian Tribal governments pre-existed the ratificaof the Constitution. United States v. Wheeler, 435
U.S. 313 (1978); Santa Clara Pueblo v. Martinez, 436 40 (1978); Talton v. Mayes, 163 U.S. 376 (1896). Tribal
sovereign immunity is repeatedly recognized by Cesgyrsee 18 U.S.C. §82346(D)(25 U.S.C. 8881, 450fO, 450
n, 2507(a)(13), 3746; 30 U.S.C. §81300())@J33(a)(4). Thus, while a tribe would have a federal right to enforce
its immunity from suit in a federal court because of gbtrto be free from an unconsented suit, no similar federal
right exists to prevent suit against a tribe in tribal toodra right that arises under tribal law, not federal law.

6. In tribal sovereign immunity cases, federalugts must contain a Congressional abrogation of tribal
sovereign immunity, not a grant of immunity. Nati&m. Distrib. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288
(10" Cir. 2008); Miner Elec., Inc. v. Muscogee (Creek) Nation, 505 F.3d 1007Qit02007). Issues regarding the
nature, extent, and character of a trivalver of sovereign immunity in a tribal court would, be cognizable only in
the tribal court as a matter of tribal law. lowa Maltins. Co. v. LaPlante, 480 U.S. 9, 14-15 (1987); National
Farmers Union Inc. Co. v. Crow Tribe, 471 U.S. 845, 89B%). Thus, it is clear that tribal immunity from suit in
tribal courts is controlled by tribal law, not federal/laln an analogous case involving the intratribal dispute
doctrine, the Tenth Circuit stated:

Plaintiffs contend that the district court had jurisdiction to hear their case
because the underlying controversy is not puirgkatribal. They recite a “litany” of

“actual and potential non-intratribal impact[slafian’s illegal exercise of jurisdiction.”
But even if the effects of Lujan’s exesei of judicial authority reach beyond tribal
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members, the underlying controversy is ovbether he was properly appointed to the
KNDC. To establish jurisdiction under either 81331 or §1362, Plaintiffs must point to
a law that makes the appointment of Lujamorris or Tripp-a federal question. As
discussed above, however, these appointmentgaerned by tribal rather than federal
law. A dispute over the meaning of tldaw does not “arise under the Constitution,
laws, or treaties of the United Statess’required by 28 U.S.C. 881331 and 1362. This
is the essential point of opinions holdingth federal court has no jurisdiction over an
intratribal dispute.

Kaw Nation v. Lujan378 F.3d 1139, 1143 (ir. 2004) (citations omitted).

7. Likewise, a dispute over the meaning and continuing effect, if any, of the Thlopthlocco immunity waiver
in the MCN courts involves solely the question of tribal laat, federal law. This is especially true once the Court
considers the fact that the Anderson | defendantshslaigainst the individual Business Committee members are
predicated solely upon alleged violations of theoplillocco Constitution. Notably, the Business Committee
members sought dismissal of these claims in the MCN cbadzuse they viewed the claims as not being based on
federal law (and, therefore, not authorized by Youngkewise, the plaintiff's claims in the Anderson Il suit are
based on tribal law. Thus, because the scope of MCN&gljction in the Anderson cases is a matter of tribal law,

no federal question is, or can be, raised in this case.

8. Further, as to the specific Constitutional or feldexa provisions cited by Thlopthlocco as the authority
for its “federal question” of tribal sovereign immtyn Oklahoma Indian Welfare Act (“OIWA"), 25 U.S.C. 8503:

The OIWA states in its entirety:

Any recognized tribe or band of Indians residing in Oklahoma shall have the right to
organize for its common welfare and to adopt a constitution and bylaws, under such
rules and regulations as the Secretary efititerior may prescribe. The Secretary of

the Interior may issue to any such organized group a charter of incorporation,
which shall become operative when ratified by a majority vote of the adult members
of the organization voting: Provided, howevEnat such election shall be void unless

the total vote cast be at least 30 per centum of those entitled to vote. Such charter may
convey to the incorporated group, in addition to any powers which may properly be
vested in a body corporate under the laws of the State of Oklahoma, the right to
participate in the revolving credit fund and to enjoy any other rights or privileges
secured to an organized Indian tribe under the Act of June 18, 1934 (48 Stat. 984) [25
U.S.C. 461 et seq.]: Provided, that thepowate funds of any such chartered group
may be deposited in any national bank within the State of Oklahoma or otherwise
invested, utilized, or disbursed in accordawitd the terms of the corporate charter.



9. There is no language in this statute that discusses or relates to the sovereign immunity of any
Oklahoma Indian tribe, including Thlopthlocco; rather, the OIWA simply confirms the inherent right of
Oklahoma Indian tribes to organize. See Cheyenne-Arapaho Tribes &, B&ar.Supp. 1, 3(W.D.

Okla. 1980)(the OIWA “merely provides statutorytlzarity for a federally recognized Indian tribe
residing in Oklahoma to organize and adopt a constitution and bylaws” and does not provide any private,
federal cause of action to a tribe), disagre#l @n other grounds by Kaw Nation v. Springer, 341 F.3d
1186 (18 Cir. 2003). Thus, the plain language of @i&VA does not generate any “federal question”
relating to tribal sovereign immunity. Infactthe D.C. Circuit has held, the OIWA actually authorized

the MCN to establish a judiciary to deal witlib&d disputes, which would include cases such as

Anderson | and Anderson. lISee Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439 (D.C. 1998).

10. The Indian Commerce Clause: This clause authorizes Congress to regulate commerce “with” the Indian
tribes using the same language as applicable to foreigmaadind not “among” or “of” the Indian Tribes. The Supreme
Court has held the Clause does not confer upon the United States authority to regulate the affairs of Indians within
Indian Country,United States v. Kagamd18 U.S. 375, 378 (1886), though such regulation has sometimes been
approved by the assertion of Congressigtahary power in Indian affairdd.; Lone Wolf v. Hitchcockl87 U.S. 553

(1903).

11. The “central function” of #hindian Commerce Clause “is toopide Congress with plenary power to
legislate in the field of Indian affairsUnited States v. Laréb41 U.S. 193, 200 (2004). Thlopthlocco, however,
cites no federal legislation that would prohibit the MCN tribal courts from giving effect to the consent of
Thlopthlocco to suit in its courts. The Constitution “dowt dictate the metes and bounds of tribal autonomy, nor
[does it] suggest that the Court should second-guess” a #ilihbrity’s power to determine its own jurisdiction.
Id. at 205. As recognized by Thlopthlocco in Exhibito its Complaint (Doc. No. 02-4), at 1, Congress has
already exercised its “Indian CommerCkause” powers to appropriate fundshe MCN tribal courts to exercise
jurisdiction over “intertribal” disputes, which obviously includes #merson Hefendants. Accordingly,
Thlopthlocco cannot, state a claim under this particular gi@vi Simply stated, Thlopibcco points to no statutory
language or Constitutional provision granting it rights asresy the MCN, its Courts, or its judicial officers,

particularly when it invoked that authority as a plaintiff.
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12. The Treaty Clause: According to the Supreme Coludria, the “treaty power does not literally
authorize Congress to act legislatively”, although “treatiade pursuant to this power can authorize Congress to
deal with ‘matters’ with which otherwise ‘Congress coudd deal.” 541 U.S. at 201. Thus, to plead a federal
qguestion under the Treaty Clause, Thlopthlocco must pleadaion of an actual treaty with Congress that restricts
the relevant judicial power of the MCN. Thlopthlocbas not made any such allegation in the Second Amended
Complaint.

13. The Supremacy Clause: “The Supremacy Clauge ofn force, does not create rights[;] rather, it secures
federal rights by according them priority wheaethey come in contact with state la@klahoma Nursing Home
Assoc. v. Demp§92 F. Supp. 721, 729 (W.D. Okla. 1992) (cit®wgjden State Transit Corp. v. Los Angel33 U.S.

103 (1989)). Thus, the Supremacy Clause itself does not create a separate, independent “federal law” that can be violated
by a tribe, and certainly does not grant rights against a triitejadicial officers who are not referred to in the clause,

are not participants in the legal and political systetaldished by the United States Constitution, and are not made
subject to that clausdz.g., United States v. WheeldB5 U.S. 313 (19788anta Clara Pueblo436 U.S. 49Talton

163 U.S. 376Cherokee Nation v. Georgig80 U.S. 1 (1831).

14. Review of these various provisions of federal lamagstrates Thlopthlocco has not, raised a federal
guestion based upon the facts asserted in the Second Amended Complaint. Therefore, the Court, lacks subject matter
jurisdiction.

15. Further, the Court lacks jurisdiction becateDefendants are entitled to sovereign immunity.

16. Issues related to immunity, including sovereign immunity, are threshold questions SEaBaucier
v. Katz 533 U.S. 194, 201 (200Tkceded from on other grounds by Pearson v. Callab&6 U.S. 223 (2009).
Congress has enunciated a strong interest in promaitiad $overeignty, including developing tribal couttava
Mut. Ins. Co, 480 U.S. at 14-15ee also Smith v. Moffe@47 F.2d 442 (10Cir. 1991). Tribal sovereign immunity
deprives this Court of subject matter jurisdiction ézide any of the other matters between the par8es. Miner
Elec, 505 F.3d at 1009. In deference to the strong public interestveloping tribal courts, the “federal courts have
acknowledged the need to allow tribal courtentake an initial determination of tribal jurisdictiasver matters

arising on Indian [lands]."Smith 947 F.2d at 444 (emphasis added).
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17. Inthe Second Amended Complaint, Thlopthlocco sues the MCN’s judges in their official capacities. In fact,
the actions complained of by Thlopthlocco againstribal jurists are actually acts of the MCN courtgA2n. Compl.
1939-44, 49.) A lawsuit against a government agent in hisrafficial capacity, however, is nothing more than a claim
against the entityBrandon v. Holt469 U.S. 464, 471-72 (1985). In an official capacity lawsuit, there is no need to
name the individual defendantsl.

18. The rule is well-established that the MCN, actimgugh its judicial officers, is immune from suit as a
federally recognized Indian tribe. This immunity restriden the United States Supreme Court’s repeated recognition
of Congress’s “policy of supporting tribs¢lf-government and self-determinatioNdtional Farmers Unio71 U.S.
at 856;see also lowa Mutua80 U.S. at 14 (citing cases). This includfs, instance, the federal courts’ long
recognition that tribal courts “play a vital role in tribal self-governariogva Mut. Ins. Cq.480 U.S. at 14. Thus, Indian
tribal governments, such as the MCN, enjoy the sameunity from suit enjoyed by other sovereign powers and are
“subject to suit only where Congress has authorizedstlit or the tribe has waived its immunityiowa Tribe,523
U.S. at 754.

19. Thilopthlocco also pleads its case pursuafixt@arte Young209 U.S. 123 (1908), which authorizes
prospective injunctive relief against sovereign officials whoengaged in an “ongoing violation” of federal lavi® (2
Am. Compl. 149.) In support of this claim, Thlopthloctdeges the exercise of jurisdiction by the MCN courts violates
the Oklahoma Indian Welfare Act, 25 U.S.C. 8503, as wehasndian Commerce Clauser(Al, sec. 8), the Treaty
Clause (Art. I, sec. 2, cl. 2), and the Supren@use (Art. VI, sec. 2) of the Constitution."@m. Compl. 1150-52
&p.52,12.) As noted supra, however, Thlopthlocco itself recognized in filidqtterson lawsuit in the MCN courts
that “the MCN pursuant to a self-governance compact withuthited States of America, received federal monies for
judicial services based upon Thlopthlocco’s population numbers for the benefit of Thlopthlocco people.” (Compl. Ex.
C (Doc. No. 02-4) at 1). This refers to the Indian arilustice Act, 25 U.S.C. §8 36@8631, which appropriates federal
money to Indian tribes, including the MCN, for the purpagesstablishing self-governing tribal judicial systems.

20. According to the legislative history of the IndiBribal Justice Act, Congss desired to recognize and
protect “diversity and independence of tribal/ereignty” through their justice systenid. at 11, 1993 U.S.C.C.A.N.
at 2432. For these reasons, Congress intended for “funds provided to Indian tribes under this Act [to] be used by the

tribes for purposes of establishinmgertribal court systems and regional tribal appellate systefds&t 15, 1993
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U.S.C.C.A.N. at 2435 (emphasis added). Accordingly, theNMGurts are not acting in violation of federal law in
exercising jurisdiction over ThlopthloccoAmderson bndll, they are actuallfollowing express Congressional policy
of providing an “intertribal” court system fithlopthlocco, which has no independent judiciary.

21. Further, in reviewing the “federal law” thatl®pthlocco cites in its Second Amended Complaint, it is
readily apparent that Thlopthlocco fails to state a claim unddextparte Youngloctrine that the MCN courts have
violated the Constitution or any federal law:

Oklahoma Indian Welfare Act (*OIWA”), 25 U.S.@503: As noted supra, the OIWA “merely provides
statutory authority for a federally recognized Indian trémding in Oklahoma to organize and adopt a constitution and
bylaws” and does not provide any private, federal cause of action to aGliegenne-Arapaho Tribe§854 F. Supp.
at 3. FurtherHodel, suprga case cited by Thlopthlocco), holds that the OIWA “can easily be established as permitting
the establishment of Tribal Courts” within the MCBb1 F.2d 1439, 1446 (D.C. Cir. 1988). Thus, the OIWA does not
place any federal restriction on the jurisdiction of the M@bhal courts, including to adjudicate the types of claims
raised inAnderson landll. In fact, according télodel the OIWA actually supports such authority.

22. The Indian Commerce Clause: As noted, the “cemnimation” of this clause “is to provide Congress with
plenary power to legislate in the field of Indian affaitsata, 541 U.S. at 200. The Constitution itself, however, “does
not dictate the metes and bounds of tribal autonofdy&t 205.

23. Beyond the OIWA, which is addressed supra, Thlopthlocco does not articulate in its Second Amended
Complaint any federal legislation the MCN courts have violated for purposes of its a¥semedlaim. In reality,
as noted above, Congress has already exercised its “lbdmmerce Clause” powers to appropriate funds to the MCN
courts to exercise jurisdiction over “intertribal” disputes, which includesrbersorcases. Accordingly, Thlopthlocco
has not stated a claim under this particular provision.

24. The Treaty Clause: The “treaty power does not literally authorize Congress to act legislatively”,
although “treaties made pursuant to this power can ameth@ongress to deal with ‘matters’ with which otherwise
‘Congress could not deal.l’ara, 541 U.S. at 201. Thus, to pleadE&nparte Youngiolation under the Treaty
Clause, Thlopthlocco must plead that thiearcourts have violated an actuataty with Congress that restricts
the judicial power of the M&. Thlopthlocco has not made any such allegation in the Second Amended

Complaint.
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25. The Supremacy Clause: Asethtthe Supremacy Clause “does cretate rights[;] rather, it secures
federal rights by according them priority whenetrery come in contact with state lanOklahoma Nursing Home
Assoc, 792 F. Supp. at 729. Further, as indiddby the United States Supreme Coufsieen v. Mansoyrthe
Supremacy Clause merely “gives life” t&raungclaim. 474 U.S. 64, 68 (1985)hiis, the Supremacy Clause itself
does not create a separate, independent “federal law” that can be violated Yodeganalysis. Thlopthlocco
must still articulate a particular federal statute thatigeme to tribal law and one that the MCN courts have
violated. The only such law referenced by Thloptbtnis the OIWA, which does not restrict — and actually
supports — the MCN'’s jurisdiction over the partied\imderson landll.

26. Therefore, given these authorities, Thlopthlocco’s attempt to plead a violation of federal lawoiantpe
doctrine by the MCN courts is misplaced. There is no Gessgwnal restriction on the ability of the MCN tribal courts
to adjudicate thé&nderson andll litigation, particularly when Thlopthlocco filed that litigation and demanded that the
tribal courts exercise jurisdiction. If anything, as natbdve, the OIWA and the Indian Tribal Justice Act set forth a
Congressional policy which allows tienderson landll cases to proceed before the MCN courts as an “intertribal”
dispute. Thus, there is no articulated ongeiotation of federal law and, therefore, ioungclaim that can be asserted
against the MCN judicial officers sued in the instant case.

27. Thlopthlocco has failed to join necessary, indispensable parties.

28. As noted above, Thlopthlocco is actually seekihgfiia this case which would effectively terminate the
Anderson | and Il cases, thereby deprivimggAnderson | defendants, and the Andes$ plaintiffs, their “day” in tribal
court. Accordingly, this Court cannot provide contleelief from any alleged harm through injunctive relief.

Fed. R.Civ.P. 19(a)(1), reqes joinder of a party if:

(A) in that person’s absence, the court cannot accord complete relief among existing parties; or
(B) that person claims an interest relating to theeslgf the action and is so situated that disposing
of the action in the person’s absence may:
(I) as a practical matter impair or impede the person’s ability to protect the interest, or
(ii) leave an existing party subject towbstantial risk of incurring double, multiple, or

otherwise inconsistent obligations because of the interest.
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29. Bringing all interested parties before the court isobtiee avowed objectives of the federal rules. Atlantic
City v. American Cas. Ins. Co. 254 F.Supp. 396 (D. N. J. 1966). Thus, if such a person has not been joined, Rule
19(a)(2) provides that “the court must order that persandme a party.” The Tenth Circuit has held that the absent
party need not “possess” an interest in the litigation fde RA(a) to apply, the absent party must only “claim” an
interest, which includes any claimed interest that iSpatently frivolous.” Davis v. United States, 192 F.3d 951, 958-

59 (10" Cir. 1999).

30. The Anderson | defendants, and Anderson Il plaintiffs, possess an “interest” under Rule 19(a)(1)(B) in
being involved in this litigation because any injunction froie @ourt would impair or impede their ability to proceed
before the tribal courtsAs the Anderson litigation parties are necesgangies, Rule 19(a)(2) requires the Court to
“order that the person [s] be made” defendants in this case.

31. Further, the MCN itself has an interest in thigation because a ruling by this Court as to the MCN'’s
jurisdiction could potentially affect future efforts ofhet branches of the MCN to exercise jurisdiction over
Thlopthlocco, or other Creek tribal towns. Though the MENecessary to Thlopthlocco’s complete relief under Rule
19(a), itis “not feasible” to join the MCN under Rule 19¢bYause it also enjoys the immunities discussed above. Thus,
under Rule 19(b), the court “must determine whethexgurty and good conscience, the action should proceed among
the existing parties or should be dissed.” The factors to consider are:

(1) the extent to which a judgment rendered in the person’s absence might prejudice that person or the
existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping relief;
© other measures;

(3) whether a judgment rendered in the person’s absence would be adequate; and whether the plaintiff
would have an adequate remedy if the actiorevaesmissed for nonjoinder. Fed.R.Civ.P. 19(b).

32. Based on these factors, the MCN itself is arspelisable party and dismissal should be ordered pursuant
to Rule 19(b). First, as noted, an injunction from tloai©@would prejudice any effort by the MCN, including its judicial

officers, to exercise jurisdiction over Thlopthlocco as a Ctakél town. Second, there is no conceivable alternative
remedy in this Court that could “lessen” or “avottiis prejudice — an injunction would terminate #rederson land

Il cases, thereby removing them completely from the jurisdiofittre MCN. Third, without any injunctive relief against
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the entire MCN judiciary, nothing prevents thederson ldefendants from refiling their third-party claims as a new
action before the tribal courts because the Defendants hawears to prevent any such refiling. Finally, as discussed
above, Thlopthlocco will not be harmed by dismissal foroiodier because it still has an adequate remedy in proceeding
with theAnderson kndll cases before tribal court, i.e., (1) Thlopthlocoald prevail on the merits of its jurisdictional
guestion before the MCN Supreme Court, or (2) it cpuddrail on the substantive merits of either ofAlnelersorcases,
which would render its jurisdictional issue moot.

33. This Court must dismiss or abate this actiecalnse Thlopthlocco has failed to exhaust all tribal
remedies still available to it.

34. The United States Supreme Court requires all “litiganéxhaust their tribal remedies before a district
court may evaluate the existence of a tribal court’s jurisdictidacArthur v. San Juan Count§97 F.3d 1057, 1065
(10" Cir. 2007) (quotingdurrell v. Armija 456 F.3d 1159, 1168 (1Cir. 2006) (citinglowa Mut. Ins. Cq.480 U.S. at
15-16)). Further, the law of the Tenth Circuit “is thatederal court should not hear a challenge to tribal court
jurisdiction until tribal court remedies have been exhausiahk of Oklahoma v. Muscogee (Creek) Natéf? F.2d
1166, 1169 (10Cir. 1992). “For reasons of comity, federal courts should abstain from hearing cases that challenge tribal
court jurisdiction until tribal court remediesglading tribal appellate review, are exhaustéd.at 1169-70. When the
doctrine applies, a district court should dismiss or abate the federa\isuirthur, 497 F.3d at 1065 (citingational
Farmers Union471 U.S. at 857).

35. Thlopthlocco has not yet exhausted its tribal reesedihe law in the Tenth Circuit holds that, even if a
tribal court determines it has jurisdiction at an early stddbe tribal litigation, the federal court must still abate or
dismiss the jurisdictional challenge until the entire tribal litigation comes to a conclkisiviMcGee Corp. v. Farley
115 F.3d 1498, 1508 (ICir. 1997) (“Because dbwa Mutuals expansive abstention, we are required to afiaiv
exhaustion of tribal court litigation, potentiallycluding litigation of the merits.”) (emphasis added). In fact, when
the underlying dispute involves internal tribal matters, theustian rule is “an inflexible bar to consideration of the
merits of the petition by the federal courféxaco, Inc. v. Zalb F.3d 1374, 1378 (quotir@mith v. Moffet947 F.2d
442, 445 (11 Cir. 1991)).

36. Applying these rules to the instant casériderson | Thlopthlocco consented to the jurisdiction of the

MCN courts up until the time it filed its “conditional” motion désmiss in June 2009. That particular pleading was
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denied in an interlocutory decision by Judge Stidham. Wittilepthlocco unsuccessfully appealed that decision, the
holding of the MCN Supreme Court in tAaderson hppeal does not definitively conclude the Creek tribal courts have
jurisdiction over Thlopthlocco’s disputes. The tribal appeltatert merely determined Thlopthlocco had not offered

any “compelling reason” in its renewed &ppto counter its earlier submission to tribal jurisdiction in the Creek courts.

(Ex. R to 2¢ Am. Compl. (Doc. No. 47-3)).
37. Further, the MCN Supreme Court’'s Ruléppellate Procedure 3© states that “[i]ssues
not raised or decided in an interlocutory appeal b®considered in an appeal after the final

judgment or order.” As held by the Ninth Circuitkfiiott v. White Mountain Apache Tribal CouB66 F.3d 842,
847 (9"Cir. 2009), the denial of an interlocutory appeal is not a full exhaustion of tribal remedies. As noted,

Thlopthlocco also “reserved the right” to appeal the jurisdictiqnastion in its conditional motion to dismiss
to the MCN Supreme Court. (Ex. 5 at p. 8.) Thus, Thlopthlogooi® recent jurisdictional arguments are
preserved through the trial and any appeal of right i\tigerson litigation.
38. The same analysis also appliegnaerson I Notably, in Anderson |

the individual defendants have not resolved the jurisdictional issue at ale tdse

defendants have challenged the MCN tribal court’s jurisdiction through a motiismdss, they

failed to timely file an interlocutory appeal of the MCN trial court’s dateation it possessed
jurisdiction over them. Thus, the final issue of the MCN'’s jurisdiction overnthieidual
defendants imnderson liremains unexhausted.

39. Finally, it must be noted the exhaustion rule is based on three ‘sjeifests” to be

advanced in application of the rule:

(1) furthering congressional policy of supporting tribal self-government; (2)
promoting the orderly administration of justice by allowing a full record to be developed
in the tribal court; and (3) obtaining the benefit of tribal expertise if further review
becomes necessary.

40. Kerr-McGee Corp. v. Farleyi15 F.3d at 1507. These factors apply to this case. First, allowing the

!As further reason why the Court should abate this matter, if Thlopthlocco ultimately wins the
Anderson landll cases on the merits, the jurisdictional issues in this case would be moot.
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Anderson landll cases to progress to their conclusion furthemsgess’s policy of supporting an independent tribal

judiciary. See25 U.S.C. § 3601 (listing purposes of Indian Tribatide Act, including that “tribal justice systems
are an essential part of tribal governments and servepastant forums for ensuring public health and safety

and the political integrity of tribal governmentsiddel 851 F.2d at 1446 (OIWA authorizes MCN to establish its
own court system). Second, tAedersorlitigation parties have not yet allowed the tribal courts to develop a full

record as to the underlying litigation, which would assist@ourt in any future review of the jurisdictional issues

raised by Thlopthlocco. Third, as shown by thiersive history presented by Thlopthlocco in its 59-page,

multi-exhibit Second Amended Complaint, it wouldi@re appropriate for this Court to allow the MCN tribal

courts to evaluate the history presented and wisgffect on jurisdiction over the parties in the twederson
lawsuits.

41. In sum, there is no final decision by the tribal toas to whether they still retain jurisdiction over the
Anderson fcross-defendants” amshderson Idefendants. Further, as the aboumted authorities hold, the exhaustion
rule is “inflexible” in requiring the tribal court litigation teach its finhconclusion on the merits before this Court
could conceivably rule on the tribal court’s jurisdiction. Aatingly, this Court should dismiss or abate this action until

any such final decision is rendered.

I11. Conclusion

As Thlopthlocco has admitted, the underlying tribal disputre based solely on tribal law. As such tiere
no existing federal question in this camed this Court lacks subject matter jurtsidn. In addition, Defendants enjoy
sovereign immunity as judicial officers of the MCN. I@ithlocco’s attempt to bypass those immunities by alleging a
violation of federal law under tHex parte Youngloctrine fails because Thlopthlocco has not sufficiently explained in
its amended pleading how the MCN courts have violated any such federal law.

Further, Thlopthlocco has failed to join necessartigmr Most important, Thlopthlocco has not joined the
Anderson defendants andnderson liplaintiffs, who are the real partiesiitterest and would be most affected by
any equitable relief issued by this Court, i.e., theimatain the tribal courts would be enjoined as well.

Additionally, even though Thlopthlocco’s claims are actuafiginst the MCN in general, it has failed to join the
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MCN, which has an interest in the jurisdictional question raised by Thlopthloéewgrson landll. The MCN,
however, while an indispensable party, also has immunity from this suit.

Finally, Thlopthlocco clearly has failed to exhaust thiteatrremedies available to it in the MCN courts. The
underlying tribal jurisdictional issue is still preserved for appeahiderson landll. Tenth Circuit law is also clear
that Thlopthlocco must wait until conclusion of the meriténderson | and 1l before complaining to this Court.

Accordingly, Defendants’ Motion to Dismiss is granted.

QfaA_JL

URited States District Judue
Northern District of Okluhoma
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