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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

SUSAN WESSON, )
)
Plaintiff, )
)
V. ) Case No. 09-CV-561-JHP-FHM
)
1. JANE PHILLIPS MEDICAL )
CENTER &AFFILIATES EMPLOYEE )
GROUP HEALTHCARE PLAN, )
PREMIUM PLAN; )
and )
2. JANE PHILLIPS MEDICAL CENTER, )
)
Defendants. )

OPINION & ORDER

Before the Court in ERISAs Plaintiff's Opening Brief on the Merits, Plaintiff's
Response Brief, and Plaintiff's Reply Brfednd the Opening Brief of Defendants Jane Phillips
Medical Center and Jane Phillips and Affiliates Employee Group Health Care Plan, the Response
Brief of Defendants Jane Phillips Medical Center and Jane Phillips and Affiliates Employee
Group Health Care Plan, and the Reply BogiDefendants Jane Phillips Medical Center and
Jane Phillips and Affiliates Employee Group Health Care Pkar.the reasons cited herein,
Defendant JPMC's final determination denying medical benefA&HRMED . Plaintiff's

claim for Breach of Fiduciary Duty BENIED.

The parties have stipulated that this case is governed by ERISA. Joint Status Report at 3,
Docket No. 26.

’Docket No.’s 42, 50, and 56.

*Docket No.’s 43, 48, and 57.
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BACKGROUND

A. Policy Coverage and Provisions

Throughout 2005 and 2008, the relevant yeatkigicase, Plaintiff was an employee of
Defendant Jane Phillips Medical Center (“JPM@id was a participam JPMC's group health
plan (“Plan”)* The Plan is a self-funded employesalth plan with funds coming from both
employee contributions and employer contributions made by Defendant JRM&ril 2005,
Plaintiff underwent a Roux-en-Y gastric bygsaweight loss surgery to treat obe8itfhe 2005
bypass surgery was covered by the Plan and benefiggpa@ to the extent of the Plan’s maximum
lifetime treatment coverage of $15,000 for morbid ob€sithe relevant Plan language regarding
maximum lifetime treatment coverage reads:

Morbid Obesity — The Plan covers obesity treatment if such treatment is deemed
Medically Necessary and diagnosed as a condition in which an individual is obese
as defined by the National Heart, Lung, and Blood Institute, and its guidelines of
1998 if the following criteria is met: (1) A body mass index of 40 or over 35 if the
patient has other existing co-morbid diagnosis (as determined by the Body Mass
Index table). (2) The patient is evalualsda surgeon, psychiatrist and nutritionist.

(3) The patient selects a surgeon with experience in gastric bypass surgery
procedures. (4) A plan of treatmensigomitted by the surgeon to case management
for review. Treatment of complications (to include other organs), as a result of
obesity services(s) will not be covered bigtRlan. See your Plan Supervisor for a

“See generallAdministrative Record, Docket Nos. 32, 37, 64. The Administrative Record has
been submitted to the Court at Docket No.’s 32, 37, and 64 and is labeled “Wesson
Administrative Record” (Admin. Rec.) 1 - 180.

*Plaintiff's Opening brief at 2, Docket No. 42.
®SeeAdmin. Rec. at 18-19.

Id. 15-16, 105.



copy of the institute’s guidelines as wadl the Medical Exclusions and Limitations
in this booklet for more information.

Payment under this benefit will be limited to: Lifetime Maximum of $15000.

In 2008 Plaintiff experienced health problems, such as depression, lack of appetite, acid
reflux, inability to keep solid foods down, and weight [dsBlaintiff sought treatment for these
symptoms from her doctors and ultimately underwent two dilation procedures and a surgery to repair
an area of gastric strictute The operative note from the July 2008 surgery states that the operation
performed was a “[tJakedown of thesejejunostomy with reconstructiof.”

B. Administrative Adjudication of Plaintiff's Claim.

Plaintiff sought coverage for these 2008 dogtsits and medical procedures by submitting
health insurance claims to the PRAnPlaintiff’s initial claim wasdenied by Plan Supervisor BMI
HealthPlans, Inc. (BMI® Plaintiff sought review of the initidecision, with Plan supervisor BMI
receiving the request for review on September 15, 20PRintiff's requestor review included no
supporting supplemental informatiéh.

On October 8, 2008 BMI issued its decision, coniiirg the denial of Plaintiff's claim, citing

8d. at 105.

°ld. at 18-109.

%See idat 55-57, 69-70.

Hd. at 65.

’See id3-13.

13Seed. at 18-20, 163-80.

“See idat 18-20, Defendants’ Opening Brief at 3, Docket No. 43.

5See id



that Plaintiff's claim exceeded the Plan’s $15,00€tiihe limit for medical services connected with
morbid obesity based on its determination that2008 procedures resulted from a complication of
the original 2005 gastric bypa¥sThe denial letter advised Plaintiff of her right to appeal the
decision to the Plan Administrator and the procedure for pursuing that apgéa. letter
specifically stated that Plaintiff must submity supplemental material supporting her claim along
with her notice of appeaf.

On January 9, 2009, Plaintiff initiated appeal to Plan administrator JPNfCRlaintiff
disagreed with BMI's determination that the 2@@8cedures resulted from a complication of the
original 2005 gastric bypass, arggiinstead that the gastric ohstion was caused by stress and
the resulting chronic acid refl#& With her notice of appeal, Plaintiff submitted multiple articles
supporting her contentioh.

Defendant JPMC gathered allRIfintiff's appeal materials and the medical records related
to the 2008 surgeries and submitted them to Healirew, L.L.C., an independent medical review
company?? Notably absent from the records was any record of the 2005 procedure. A registered

nurse from HealthReview, L.L.C. reviewed the materials submitted by JPMC and concluded that

*See idat 50.
Md.

8d.

d. at 52-53.
“See idat 57.
“See idat 23-48.

#d. at 83.



Plaintiff’'s 2008 surgeries were the resulicoimplications arising from the 2005 procedtire.
Defendant JPMC then submitted the matet@fIMed Healthcare Management (AllMed)
for further independent medical revié{il he independent review, by Dr. Skip Freedman, stated that
he reviewed all submitted material and conclutthed “[t]his surgery wa done for a condition that
was a result of the prior gastric bypass procedtiredcking any records from Plaintiff's 2005
procedure, Dr. Freedman’s report assumed Bhaintiff's 2005 surgery was a vertical banded
gastroplasty, rather than the Roux-en-Y gastric bypass Plaintiff actually re¢eBeased on Dr.
Freedman'’s report, Defendant JPMC affaahthe denial of Plaintiff's clairff.On August 31, 2009,
having exhausted all administrative remedies, Plaintiff filed her claim in this€ourt.
C. Relevant Procedural Background
In her Complaint, Plaintiff states claims for (1) enforcement of ERISA benefits under the
plan, and (2) breach of fiduciary dufyThe initial Administrative Recordias filed with this court
on April 23, 201G° On September 30, 2011, this Court granted partial summary judgment in favor

of Defendant BMI, finding that Clendant BMI was a non-fiduciary third-party administrator of the

#|d. at 83, 87.

#1d. at 79-80.

#d. at 79-80.

#d. at 79.

#|d. at 89.

See idat 89;see generallfComplaint, Docket No. 2.
*See idat 6-7.

30SeeDocket No. 32.



plan and was therefore not subject to suit foregitecovery of benefitsnder ERISA or for breach
of fiduciary duty?* As such, JPMC is liable for any of BM actions that may have contradicted
ERISA law and/or resulted in a breach of JPMC'’s fiduciary ddtidte case is fully briefed
pursuant to an ERISA schedule and properly before the Court.

DISCUSSION

A. Standard of Review

Here, it is uncontested that the language efpan clearly gives JPMC ultimate authority
to determine eligibility benefits and construe the terms of the*plEme law is quite clear on this
point: “If the plan grants discretionary authorityhie administrator or fiduciary, the exercise of that
authority will be set aside only if it is arbitrary or capricioéfs.”

The Court accepts Plaintiff's contention td&MC'’s position as both the final arbiter of
Plaintiff's claims and the payaf those claims creates mmerent conflict of interest. However,
such conflicts do not necessitate a change in the standard of f&Ratier, the existence of a

conflictis merely a factor the Court should doies in a “combination of factors” analysid-inally,

31SeeOpinion and Order at 7, Docket No. 68.

¥See idat 3-4, n.4, Docket No. 68 (citifgeddes v. United Staffing Alliance Emp. Med. Plan
469 F.3d 919, 926 (10th Cir.2006).

plaintiff's Opening Brief at 11, Docket No. 42.

#Nance v. Sun Life Assurance Co. of Cana@®4 F.3d 1263, 1267-68 (10th Cir.200&}i0g
Chambers v. Family Health Plan Cord00 F.3d 818, 825 (10th Cir.1996)).

¥SeePlaintiff's Opening Brief at 11-12, Docket No. 42.
*Holcomb v. Unum Life Ins. Co. of Amerj&8 F.3d 1187, 1192-93 (10th Cir.2009).

¥d.



because JPMC bears ultimatep@ssibility for the benefits determination, the Court’s focus is on
JPMC’s final determination of benefits, weighthg apparent conflict of interest and holding JPMC
accountable for any procedural errors committed by BMI.
B. Defendants’ Review of Plaintiff's Claims

In analyzing Defendants’ review of Plaintgfclaims, the Court first reviews Plaintiff's
allegations regarding BMI’s failure to complyitivthe requirements of ERISA in its explanation
of benefits (EOB) and claim denial lettéfsThe Court reviews thdtimate decision of JPMC under
the arbitrary and capricious standard, weighing &sctor any conflict of interest raised by JPMC
being both a plan administrator and claims payor.

1. Initial BMI Review

Plaintiff alleges that the EOB forms notifying Plaintiff of the initial denial of benefits are
inadequate under ERISA procedtditen notifying a claimant of its initial denial, a plan
administrator must state both ‘[t]he specific reasamasons for the adverse determination’ and ‘[a]
description of any additional material or infornastinecessary for the claimant to perfect the claim
and an explanation of why such material or information is necessary.”

ERISA procedure requires that an administrator’s reason for denial “must be stated in

reasonably clear languag®.In assessing whether or not an administrator failed to meet this or any

BSeePlaintiff's Supplemental Response to BMI-Healthplans Amended Administrative Record
(Plaintiff's Supplemental Response) at 4, Docket No. 65.

*¥Id. at 2-3.

““Metzger v. UNUM Life Ins. Co. of Amerjc&76 F.3d 1161, 1168, n.4, (10thCir.20@#)ag 29
C.F.R. 8§ 2560.503-1(q)).

“Gilbertson 328 F.3d at 63(ting Booton v. Lockheed Medical Benefit PlahQ F.3d 1461,
1463 (9th Cir.1997).



other procedural requirement, the Court looks$abstantial compliance” with ERISA procedure,

with particular focus on the purpmsf the procedural requireméehfhe intent of the requirement

at issue is very clearly to provide a claimant with enough information to understand and challenge
a claim denial.

The Court first questions whedr or not BMI's initial determination clearly stated the
specific reason or reasons for the claim deniatqaired by ERISA. The initial EOB form letters
received by Plaintiff state only thtte type of service renderads “Weight Control PI” and that
Plaintiff's claims exceed the maximum plan allowaficEhe letters do not, however, clearly state
what plan allowance has been exceeded. Furtheallmdthe EOB letters deny Plaintiff's clairffs.

Defendant argues that these are sufficienldarly convey the specific reason for denial of
Plaintiff's claims so that Plaintiifould understand and challenge the defii&laintiff disagrees,
arguing that she could not reasoryadmticipate from the plain language of the EOB letters that the
denial was predicated on the weight control/morbid obesity allowance and that further confusion
arises when one considers tiBall had paid for doctor visits related to the Plaintiff's “Weight
Control PI” procedures and surgery but denied claims for the actual proc&dures.

Plaintiff's argument is undercut by the information presented in her initial appeal letter to

“4d. at 634-35.

“Id. at 163-80.

“See idat 171-74.

“>SeeReply by Defendants to Plaintiff's Sugphental Response at 2, Docket No. 66.

“°SeePlaintiff's Supplemental Response at 7-8, Docket NoS@&. alsdAdmin. Recat 163-170;
175-80;but see idat 171-74.



BMI.*" In it she states: “I understand the need to limit benefits for bariatric coverage due to the
different available methods and that there are sadieiduals that would abuse the benefit in the
event that one was not successf8iIThis letter demonstrates that Plaintiff understood that the
claims were denied under the Plan’s limitation afdfds for procedures related to morbid obesity
treatment, and Plaintiff was able to perfect ppeal of that decision. As a result, the Court finds
that BMI was substantially compliant with ER{Srocedures with regard to the initial denial
notices.

2. Plaintiff's Request for Review to BMI

Plaintiff also alleges that the notificati provided by BMI’s October 8, 2008 denial letter
regarding her request for review was “woefullgdequate,” as BMI did not provide an evidentiary
basis for its conclusion that Plaintiff's 2008 procedures were the result of complications from her
2005 operatiof? The Court recognizes that Plaintiff igtigled by statute to a “full and fair review”
of any denial of benefitg.In order to permit such a review, a notice of decision must include:

(i) The specific reason or reasons for the adverse determination;

(i) Reference to the specific plan provisions on which the determination is based;
(i) A description of any additional material or information necessary for the
claimant to perfect the claim and an exjaldaon of why such material or information

iS necessary;

(iv) A description of the plan’s review procedures and the time limits applicable to
such procedures, including a statement efdlaimant’s right to bring a civil action
under section 502(a) of the Act following an adverse benefit determination on

4'SeeAdmin. Rec. at 19-20.
“8d. at 19.

“9Plaintiff's Opening Brief at 14-15, DocketdN42, Plaintiff's Supplemental Response to BMI-
Healthplan’s Amended Administrative Record at 10, Docket No. 65.

%29 U.S.C. 8§1133.



review>!

Further, if the adverse benefit determination is based on an exclusion or limit, the
administrator must provide either an explanation of the scientific or clinical judgment for the
determination, applying the terms of the plan todlaimant’s medical circumstances, or a statement
that such explanation will be provided free of charge upon retfugsese requirements ensure that
a full and fair review is conducted by the administrator, enable the claimant to adequately prepare
for further administrative review, and make ispible for the reviewing authority to perform the
task of reviewing that denial.

The October 8, 2008 letter states that (a) the reviewer relied on the claims previously
processed in order to come to its decision, thathe reviewer’s clinical judgment was that the
procedures were the result of complications agisfom a previous bariat surgery, and that (c)
plan language, provided in the letter, specifically barred claims related to complications arising from
the surgery. Although not particularly informativiegomports with the notice requirements of 29
C.F.R. 82560.503-1(g) in that it (a) states Hpecific reason for the adverse determination,
including the evidence used to come to thatrda@teation (b) references the specific plan language
on which the determination was based, and (c)agxgdl the clinical judgment of the reviewer by
applying specific terms of the plam Plaintiff’'s 2008 medical procedures based on the information
contained in the claims for benefits.

Plaintiff also contends that BMI failed taform her of what documentation or other

*129 C.F.R. § 2560.503-1(9)(1)(i)-(iv).
°229 C.F.R. § 2560.503-1(g)(V)(B).
*3See Halpin v. W.W. Grainger, In®62 F.2d 685, 693 (7thCir.1992).

10



evidence she might consider submittthdplaintiff is correct in asserting that section (g)(1)(iii)

requires that a denial of benefits notification mostude: “[a] description of any additional material

or information necessary for the claimant tofpet the claim and an explanation of why such

material or information is necessary Fowever, Plaintiff does nafaim that BMI did not provide

her with the information necessary to perfecappeal. Plaintiff argues that BMI failed to tell her

what documents might be helpfo making her case for a claithThis is not what is required by

the statute. BMI notified Plairitiof, and Plaintiff submitted, all the appropriate materials necessary

to perfect an appeal to Plan Administrator JPMC. The statute requires nothing more.
Addressing Plaintiff's protestations that BMI's notice failed to provide a “meaningful

dialogue” between a claimant and the claims administrator as required by the’starifEenth

Circuit, adopting the language of the Ninth Circsét out the elementary nature of this exchange:

In simple English, what this regulation calls for is a meaningful dialogue between
ERISA plan administrators and their benefie@s. If benefits are denied . . . the
reason for the denial must be statedeasonably clear language, . . . if the plan
administrators believe that more infortioa is needed to make a reasoned decision,
they must ask for it. There is nothing extraordinary about this: it's how civilized
people communicate with each other regarding important métters.

*Plaintiff's Supplemental Response to BMI-Healthplan's Amended Administrative Record at
10, Docket No. 65.

559 C.F.R. § 2560.503-1(g)(1)(iii).

*See Plaintiff's Response Brief at 12, Docket S0 (“[N]Jor does BMI anywhere in that letter
identify or suggest to [Plaintiff] what documents or evidence she might submit on appeal that
might be helpful to support her claim for benefits”).

>'Gilbertson v. Allied Signal, In@28 F.3d 625, 635 (10thCir.2003).
*8|d.(citing Booton v. Lockheed Medical Benefit Plai0 F.3d 1461, 1463 (9th Cir.1997)).

11



The BMI denial letter sets out that Plaffisi claim was denied because the 2008 procedures
and surgeries were found to be the result of complications from the 2005 obesity surgery. Further,
Plaintiff was informed that she could submit sup@etal material if she wished. However, the plan
administrators apparently did not believe thegaed more information to make a reasoned decision
on appeal and therefore did not ask for it. Noghimore is needed ®&stablish tb “meaningful
dialogue” contemplated by the statute.

Finally, Plaintiff also alleges that BMI's October 8, 2008 denial letter failed to inform
Plaintiff she was entitled to be represented in pursuing her claims and failed to describe additional
material that was needed to perfect her cfiilhe statutory basis cited by Plaintiff supporting her
contention is 29 C.F.R. 82560.503-1(c)(3), which reads:

(3) To the extent that a plan offers volamyt levels of appeal (except to the extent
that the plan is required to do so by 8taiv), including voluntary arbitration or any
other form of dispute resolution, in addition to those permitted by paragraph (c)(2)
of this section, the claims procedures provide that:

(iif) The claims procedures provide thaiclaimant may elect to submit a benefit
dispute to such voluntary level of appeal only after exhaustion of the appeals
permitted by paragraph (c)(2) of this section;

(iv) The plan provides to any claimaanpon request, sufficient information relating

to the voluntary level of appeal to enatble claimant to make an informed judgment
about whether to submit a benefit dispuatéhe voluntary level of appeal, including

a statement that the decision of a claimant as to whether or not to submit a benefit
dispute to the voluntary level of appeall\wwave no effect on the claimant's rights

to any other benefits under the plan arfdrimation about the applicable rules, the
claimant’s right to representation, thepess for selecting the decisionmaker, and
the circumstances, if any, that may affieetimpartiality of the decisionmaker, such

as any financial or personal interests ia tésult or any past or present relationship
with any party to the review process;

Section (c)(2) of 29 C.F.R. 82560.503-1, refereraaolve, states that a claims procedure

*Plaintiff's Response Brief at 12, Docket No. 50

12



will be deemed reasonable if:

“[t]he claims procedures do not contain any provision, and are not administered in

a way, that requires a claimant to file more than two appeals of an adverse benefit

determination prior to bringing a civil action under section 502(a) of the Act.”

Reading these two statutory sentences inwatjon, one can clearly see that section (c)(3)
addresses the reasonableness and delineates the standards for a voluntary appeals process outside
the maximum two mandatory appeals alloweder 29 C.F.R. §82560.503-1(c)(2). As such, the
“upon request” standards regarding notification of a claimant’s right to representation outlined in
section (c)(3) are inapplicable to the instant caselastiff is seeking relief in this Court based on
her mandatory appeals, rather than an additiolahtary appeal or arbitration process. Plaintiff
offers no other statutory language that purpmrt®quire notice of a right to representation.

Ultimately, the October 8, 2008 denial letter notified Plaintiff as to the basis of BMI's
findings and provided Plaintiff withdequate notice from which sbeuld perfect an appeal to the
plan administrator. Consequently, the Countlf that BMI substantially complied with ERISA

notification requirements with regard to the October 8, 2008 review and denial letter.

3. JPMC Appeal

Itis uncontested that the language of the glaas JPMC the ultimate authority to determine
eligibility benefits and construe the terms of the Sfditf the plan grants discretionary authority
to the administrator or fiduciary, the exercise atthuthority will be set aside only if it is arbitrary

or capricious.®* Under the arbitrary and capricious standard, the Court’s inquiry is limited to

®plaintiff's Opening Brief at at 11, Docket No. 42.

®INance v. Sun Life Assurance Co. of Can&® F.3d 1263, 1267-68 (10th Cir.200&}i0g
Chambers v. Family Health Plan Cord.00 F.3d 818, 825 (10th Cir.1996)).

13



whether the claims decision was “reasonable and made in good°®faiffie Court will not
substitute its own judgment for thaftthe plan administrator unless the administrator’s actions are
without any reasonable ba&ig.he Court recognizes that the aust Defendant both determines and
pays benefits, creating an inherent conflict ofiese in this case. The Court weighs that conflict
accordingly in its analysi.

Plaintiff's alleges that JPMC failed to rely on substantial evidence in making the
determination to deny her claitil_ack of substantial evidenceporting the claims decision is one
indicia that a plan administrator’s decision is arbitrary and capri€id@sibstantial evidence is
such evidence that a reasonable mind might accept as adequate to support the conclusion reached
by the decisionmakef” “Substantiality of the evidencelimsed upon the record as a whéfdrf
determining whether the evidencesupport of the administrator'sdsion is substantial, the Court
must take into account anything in the record, incigdionflicts of interest, that fairly detracts from

its weight®®

®Geddes v. United Staffing Alliance Employee Medical 480 F.3d 919, 929 (10th Cir.2006)
(internal citations omitted)

*9d.

#4SeeHolcomb v. Unum Life Ins. Co. of Ameri&8 F.3d 1187, 1192-93 (10th Cir.2009)
(embracing a combination-of-factors method of review).

®SeePlaintiff's Opening Brief at 19-21, Dockalo. 42; Plaintiff's Supplemental Response to
BMI-Healthplan’s Amended Administrative Record at 10, Docket No. 65.

Caldwell v. Life Ins. Co. of North America87 F.3d 1276, 1282 (10th Cir.2002).
®d. (internal quotations omitted

8d.

®9d. (internal quotations omitted

14



Here the Administrative Record shows that JPMC first contacted HealthReview, L.L.C.
to perform an independent review of Plaingfftlaim, specifically stating “I am particularly
interested to know if he/she can comment on whether a person who had not had the bypass
procedure would have experienced the sanste issue under the stressful circumstanéeat?
initial nurse’s review of the clainwgated that the 2008 claims were the result of complications from
the 2005 surger. It was then that JPMC sent the claitosDr. Skip Freedman at AllMed for
further independent revief.

JPMC does admit that the nurse’s findings vee@ndary considerations to Dr. Freedman’s
report, and it was Dr. Freedman’s report on whichimarily based its decision to refuse benéefits.
Dr. Freedman was specifically asked to issu@art®n the following question: “Were the patient’s
problems with gastric outlet stricture resultingrfr her previous gastric bypass or is this a non-
related condition?* During the preparation of his repdd,. Freedman was admittedly lacking the

medical records related to Plaintiff's 2005 bariatric surgeacking those records, Dr. Freedman

°Admin. Rec. 83-87. Plaintiff alleges these are merely hearsay statements, and were not
available to Plaintiff until after filing of this gu Plaintiff's Response Brief at 8, Docket No. 50.
The record indicates that the Plan Administrator relied on this evidence to some degree, before
requesting further physician review, therefore it is relevant to the Court’s inquiry. As the emails
were used in the determination of the final appeal, JPMC was not required to produce them to
Plaintiff until after the review was completgee Metzgerd76 F.3d 1161.

Admin. Rec. at 83.
2|d. at 85.

"Reply Brief by Defendants Jane Phillips Medical Center & Affiliates Employee Group
Healthcare Plan and Jane Phillips Medical Center at 6-7, Docket No. 57.

“Admin. Rec. at 79-80.
9d.

15



incorrectly includes in his report that tl2905 surgery was “presumably a vertical banded
gastroplasty.” Plaintiff argues that Dr. Freedman’s pregption that Plaintiff underwent a vertical
banded gastroplasty, rather than the Roux-@ne¥edure she actually received, makes the evidence
provided by Dr. Freedman'’s report less than substdhfidle Court tends to agree.

A very cursory review of Dr. Freedmantgtations reveals that a “vertical banded
gastroplasty” is not a “gastric bypass” at’allin making the presumption that Plaintiff's 2005
surgery was a vertical banded gastroplasty, Dr. Freedman wholly ignores the question presented to
him by JPMC: “Were the patient’s problems with gastric outlet stricture restrtiimcher previous
gastric bypassr is this a non-related conditior?'This mistake is further complicated by the fact
that Dr. Freedman ultimately concludes that 2008 surgery “was done for a condition that was
the result of therior gastric bypass proceduré®

The fact that Dr. Freedman apparently reredinnaware of the actual procedure performed
in 2005, despite being informed of the basic nature of the procedure in the question presented by
JPMC, causes the Court to question Dr. Freedmaligece in preparing the report. Further, Dr.
Freedman’s faulty presumption that Plaintiff unglent a vertical banded gastroplasty, followed by

reference to a gastric bypass in his conclusion demonstrates either loose language in reference to

d.
""Plaintiff's Opening Brief at 20-21, Docket No. 42.

8SeeAdmin. Rec. at 80 (“Van Gemert WG, Van Wersh MM, Greve JW, Soeters PB. Revisional
Surgery after failed vertical banded gastroplasty:restoration of vertical banded gastmplasty
conversion to gastic bypas3besity Surd.998 Feb; 8(1):21-8"efnphasis in citation addgd

Id. at 79-80 émphasis addéd
8d. (emphasis addéed
16



varying bariatric procedures or ignorance of the procedures in general. Such imprecision in a field
that demands precision is unacceptable. As suelGdlurt cannot find that this report, standing by
itself, is “evidence that a reasonable mindyimiaccept as adequate to support the conclusion
reached by the decisionmakét.”

However, Dr. Freedman’s report was not thgg@vidence available to JPMC in making the
determination on Plaintiff's claims. The Adminstive Record before JPMC also included the
informal response by the HealthReview, L.L.C sausind, more importantly, the operative notes and
medical records related to Plaintiff’'s 2008 gedures and surgery. Review of the 2008 medical
records reveals that Plaintiff was having somdudysion with the Silastic ring, a medical device
implanted during her 2005 procedure, which required the first two dilation procétEtether,
Plaintiffs 2008 operative note reveals thatr h&urgery required a "[tlakedown of the
gastrojejunostomy with reconstructidfi.Like the Silastic ring, the gastrojejunostomy is not a
natural occurring phenomenon, but a surgical credtibhe gastrojejunostomy was created during
Plaintiff's 2005 procedure, anddtfact that it required reconstruction in 2008 is indicative that
Plaintiff's health problems were related in some fashion to the 2005 sdtgery.

Ultimately, because Plaintiff would have neittiee Silastic ring, nor the gastrojejunostomy

absent the 2005 surgery, it is reasonable toladeahat none of the 2008 procedures would be

#1d. (internal quotations omitted
8d. at 74-75.
8ld. at 65.

8SeeResponse Brief of Defendants Jane Phillipsidda Center and Jane Phillips & Affiliates
Employee Group Healthcare Plan at 10-11, Docket No. 48.

85See id.

17



necessary but for the 2005 procedure. Becaws2d8 procedures and surgery were specifically
to correct problems related to the 2005 operation, the 2008 procedures and surgery can reasonably
be considered treatment for complicationsrsteng from the 2005 procedure. The complete and
reasonable nature of this evidence also greatiynishes Plaintiff's argument that JPMC'’s role as
final arbiter and claims payor influenced its acdeedetermination of PHaiiff's claims in this
instance. As such, the conflict weighs little in the Court’s “combination of factors” review.
Finally, Plaintiff's allegations that JPMC dinot consider that Plaintiff's condition may
have been brought on by stress and that JRM@ed the medical “evidence” she provided during
the BMI review are without merf. JPMC does not contest Plaintiff's contention that the
complications may have been caused by stfelse “evidence” submitted by Plaintiff, consisted
of six articles of varying credibility, discussiegophageal damage and strictures caused by stress-
related gastroesophageal reflux disease (GER®Yne of the articles presented discuss whether
or not GERD could create the gasputlet stricture from which Rintiff was suffering or that such
a gastric outlet stricture could result in the absence of a prior gastric bypass procedure.
The articles point out that GERD can resuéisophageal strictureamong other esophageal

problems® Despite admittedly suffering from this damaging condition, Plaintiff's medical records

¥plaintiff's Opening Brief at 16, 20, Docket No. 42.

8’SeeResponse Brief of Defendants Jane PhillipsiMda Centerand Jane Phillips & Affiliates
Employee Group Healthcare Plan at 11, Docket No. 48.

8SeeAdmin Rec. at 23-48, 58 (articles incluBsophogeal Strictutelhe Effect of Life Stress on
Symptoms of Heartbur®tress and Heartburn: a Biobehavioral Perspegtivagnosis of
Gastroesophageal Reflux Disease and Heartph8tress, Sickness, and Divoréée Serious
Consequences of GERD

#d.
18



indicate that her esophageal function was noPAie fact that Plainfii's GERD had not impacted
her otherwise normal esophageal tissue sevenelgrcuts her position that her GERD alone, rather
than GERD in combination with complications tel&to the previous bariatric surgery, resulted in
Plaintiff's gastric outlet strictures. As such, the desavere, at best, wholly irrelevant to Plaintiff's
claims, and, at worst, serve to dispute Plainttfisory of injury. JPMC’$ailure to explicitly note
the articles in its determination letter does notaiztfrom its full and fair review of Plaintiff’s
claims.

The law is clear: the Court cannot subsétuts own judgment for that of the plan
administrator unless the administratadgions are without any reasonable b&sTdhe Court finds
that the 2008 medical records and operative notes, along with the HealthReview, L.L.C. nurse’s
opinion, Dr. Freedman’s ultimate conclusion that2008 surgeries were the result of complications
from a prior gastric bypass procedure, and the reasonable inferences that can be drawn from
Plaintiff's relatively normal esophageal healthsipite of the GERD discussed in the submitted
articles constitute substantial evidence that Bfi;n2008 procedures and surgery were related to
complications arising from Plaintiff's 2005 gastiypass procedure. This accumulation of evidence
offered JPMC a reasonable basis for its determination that Plaintiff's claims were barred by the
Plan’s exclusion of treatment for complicationsuling from obesity services. Further, the Court
finds no competent evidence or argument that Ptaditi not receive a full and fair review of her

claims for the 2008 procedures and surgery. Finally, the Court finds, based on the evidence, that

d. at 61-62 (medical records include drawings with notations “eso. -normal;” “stomach
normal”).

%1Geddes469 F.3d at 929rternal citations omitted
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JPMC’s determination would likely be the same rdtgss of any conflict of interest. As Plaintiff
received a full and fair review of her claimagdeDefendant JPMC had @asonable basis for denial
of Plaintiff's claims, the Couffinds that Defendant JPMC’s dehiof Plaintiff's 2008 claims was
not arbitrary and capriciods.
C. Breach of Fiduciary Duty

Plaintiff's Complaint includes an allegationattf[ijn the denial of benefits for the 2008
surgery and related expenses, [ [JJPMC EHohed their fiduciary duties to [Plaintiffi’Although
this Court’s findings above refute this claim imngipal, Plaintiff also alleges in her briefing that
JPMC breached its fiduciary duty because it failed to segregate employee contributions to the Plan
into an interest-bearing trust account separate from JPMC’s general operating ddlaimtiff's
argument that JPMC places employee contribuiiioits general operating account is specifically
refuted by the affidavit of JPMC @ Financial Officer Michael Moore, therefore all that is atissue
is whether or not JPMC is required to keep eyppé contributions in a separate, interest-bearing,
trust account> Party argument on both sides of this issue is notably sparse.

Although ERISA 8404(a)(1) states that Plan tss&hall be held for the exclusive purposes

%Even if the Court were to accept Plaintiff's contention that JPMC's review was based solely on
Dr. Freedman'’s report, after its thorough reviewhaf record, the Court is convinced that JPMC
would arrive at its previous conclusion denying benefits even after thorough consideration of all
relevant evidence. Consequently, remand to JPMC for further review is unnecessary and
inappropriateSee Rekstad v. U.S. Banco#4pl F.3d 1114, 1121 (10thCir.2006ijtihg Quinn v.

Blue Cross & Blue Shield Ass'a61 F.3d 472, 478 (7th Cir.1998)

%Complaint at 7, Docket No. 1
“Pplaintiffs Opening Brief at 23, Docket No. 42.

%SeePlaintiff's Response Brief at 13-14, Docket No; b0t seeAffidavit of Michael Moore at
1-2, Docket No. 48-1.
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of providing benefits to participants in the pkard their beneficiaries,” nloing in the statute states
that such funds must be segregated into sepant@rest-bearing trust accounts. The Tenth Circuit
has also not addressed whether or not ERISAl@ree contributions to healthcare plans must be
segregated into interest bearing trust accountsP#aintiff has offered nother case law to support
her allegation. In fact, JPMC’s decision not tgregate plan funds into a separate trust account
appears to comport with standard industry praetiteregard to welfare plans, including healthcare
plans like the one at issue héte.

The Second Circuit, iNechis v. Oxford Health Plans, Incorporatess addressed this issue
to some degree. Mechis the Circuit Court upheld a distriadert finding that a plan administrator
had no obligation to segregate the plan premiums from the general operating &ddeahis, an
individual unable to seek money damages under 8502(a)(2), sought equitable restitution under
§503(a)(3)® The Circuit Court stated that a construettust or equitable lien requiring equitable
restitution is imposed “when, ‘in the eyes of eguia plaintiff is ‘the true owner’ of funds or
property, and the money or property identifieb@®nging in good conscience to the plaintiff [can]
clearly be traced back to particular furmtproperty in the defendant's possessiditlie Second
Circuit found that Nechis was not a “true ownertlins sense, as “the monies upon which Nechis

seeks to impose a trust are premiums paid for health care coverage, which Oxford [Health Plans

%See, e.gEric D. ChasonRedressing All Fiduciary Breaches Under Section 4093)
TEMPLEL.REV. 147, 150-51 (2010) (“While welfare plans may be ‘fiduciary relationships,’ the
relationship is often not one ‘with respect to property’ because benefits are paid directly from the
employer's general assets rather than a segregated trust fund”)

9See Nechjs421 F.3d 96, 103-04 (2nd Cir.2008)térnal citations and quotations omitded
%d.
“d.
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Inc.] is under no obligation to segregat&.”

As in Nechis,the instant Plaintiff apparently seeks to impose a constructive trust on
employee contributions to the Plan that would adikgt to segregate employee contributions to the
Plan into a separate, interest-bearing trust acc8udbwever, as ilNechis the instant Plaintiff
paid monies into the Plan for health coverage, and such monies cannot, in good conscience, be
considered as still belonging to Plaintiff As such, these employee contributions are analogous to
the plan premiums at issueNiechisand are similarly not subjectan equitable lien or constructive

trust that would obligate JPMC to segregate thnds into an interest-bearing trust account.

Ultimately, in order for an ERISA plaintiff tprevail on a breach of fiduciary duty claim
under ERISA 8409, “there must be a showing ohe@ausal link between the alleged breach and
the loss plaintiff seeks to recovef¥In other words, JPMC cannot be liable for breaching its
fiduciary duty unless Plaintiff casiemonstrate both that JPMGhched its fiduciary duty and that
losses to the Plan or ill-gotten profit to the fiduciary accrued in relation to that Bf&ach.

Because, JPMC is not obligated to segregate plemiums as Plaintiff contends, Plaintiff

lOOl d

WiSeePlaintiff's Opening Brief at 23, Docket Nd2 (“E. The Plan Administrator Breaches its
Fiduciary Duty to Plan Beneficiaries by Failing to Maintain Employee Contribution in a
Separate Interest-Bearing Trust Account, or Other Prudent Investment, and Instead Comingles
Employee Contributions With General Operating Funds”).

192See NechisA21 F.3d 96 at 103-04

1%3Holdeman v. Devindg72 F.3d 1190, 1193 (10th Cir.200®ternal quotations and citations
omitted.

%Holdeman v. DevineNo. 2:02-CV-00365 PGC, 2007 WL 3254969, *11 (D.Utah 2007).
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cannot demonstrate a breach of any duty. FurBhamtiff has offered no competent evidence that
this alleged breach resulted in losses to the Plamald® Plaintiff’'s benefits, or ill-gotten gains to
JPMC. As Plaintiff has failed to offer evidence supirog either prong of the standard set forth by
the Circuit, Plaintiff's claim for breach of fidiary duty based on JPMC'’s failure to segregate
employee contributions from its general operating funds musS8MED .

CONCLUSION

For the reasons cited herein, Defendant JPMC'’s final determination denying medical benefits
payable to Plaintiff Wesson is hereBFFIRMED . Plaintiff's claim for breach of fiduciary duty

is DENIED. A separate Judgment is filed herewith.

Ulpited States Distriet Judue
Northern District of Oklahoma
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