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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

WORLD PUBLISHING COMPANY, )
)
Plaintiff, )
)
VS. ) No. 09-CV-574-TCK-TLW
)
UNITED STATES DEPARTMENT OF )
JUSTICE, and its subordinate bureau, )
UNITED STATES MARSHALS SERVICE, )
)
Defendant. )

OPINION AND ORDER

Before the Court a Defendants Motion to Dismiss or, Alternatively Motion for Summary
Judgmer (Docs 8 anc 10); Plaintiff’'s Fed R. Civ. P.56(f) Motion to Deny Defendant’ Motion for
Summar Judgmer or Continu¢the Responsto Obtair Discoveryin this CastancBrief in Support
(Doc. 24); anc Defendant’ Motion to Strike Plaintiff's Reques for Summary Judgment and
Plaintiff's Statement of Material Facts (“Motion to Strike”) (Doc. 33).

l. Factual Background

Plaintiff World Publishing Company (“Tulsa Wd") is the publisher of the Tulsa World,

a newspaper of general circulation in the Stht®klahoma. The United States Marshals Service
(“USMS”) is a subordinate bureani Defendant the United StatBepartment of Justice (“DOJ")
(collectively “Defendants”). This case involves Tulsa World's request for the booking photographs

of six individuals, which was made pursuant ®fneedom of Information Act (“FOIA”), 5 U.S.C.
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§ 552! At the time of the FOIA request, these six individuals were indicted on federal charges,
detained, and awaiting trial.
A. Source and Location of Requested Booking Photographs
The USMS Northern District of Oklahomd[SMS N/OK”) houses certain federal prisoners
in its custody at the Tulsa County Jail pursuart ¢ontract with Tulsa County. The contract does
not discuss booking photographs, and USMS Ni@ntains booking photographs of prisoners in
its custody. Such photographs are either tdikeor obtained by USMS and “are not routinely
provided to the Tulsa County SHéfi (Decl. of William Bordley (“Bardley Decl.”) §7.) The Tulsa
County Sheriff’'s Office (“TCSQ”) is permittetd create and maintain its own booking photographs
for independent record keeping purposes, but any such photographs are not provided to or
maintained by USMS N/OK. USMS N/OKnd not TCSO, took all six booking photographs that
were the subject of the FOIA reqideading to this litigation. See idf{ 16, 18, 21, 23, 26, 28.)
Federal booking photographs, including those requested in the underlying FOIA request and

appeal, are maintained in a federal database known as the Prisoner Processing and Population

Booking photographs are commonly referred to as “mug shots.”

These individuals no longer hold this status, and all their criminal proceedings have
concluded. However, this case fits intcexiseption to the mootness doctrine for issues that
are “capable of repetition, yet evading reviewsée generally McKeen v. United States
Forest Servg.615 F.3d 1244, 1255-56 (10th Cir. 2010) (explaining that such exception
“preserves the justiciability of an issue wefl) the duration of the challenged conduct is
too short to be fully litigated prior to its cetisa or expiration, and (2) there is a reasonable
expectation that the samengplaining party will be subjedo the same action again”)
(internal quotations omitted). Due to speedl taws, federal indictees awaiting trial do

not generally maintain such status long enough for a civil FOIA lawsuit to take shape.
Further, Tulsa World has stated that it will continue to make FOIA requests for this same
category of prisoners. Therefore, the issues are justiciable despite the change in the
photographed individuals’ status since the time Tulsa World filed suit.
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Management/Prisoner Tracking System (“PPM/PTS”). Absent consent of the subject individual,
booking photographs located in the PPM/PTS “system of records” are statutorily protected from
disclosure. See5 U.S.C. 88 552a(5) (defining “systeaf records”), 552a(b)(2) (prohibiting
disclosure of record contained in a “systenesfirds” without consent of subject individual, unless
request is made and disclosure is required under FOIA). Thus, federal booking photographs may
not be released without consent of the subject individual, except pursuant to an FOIA request.

B. USMS Policy and Federal Regulations

USMS’s relevant policy, which is set forth in a document entitled USMS Directives and in
a section entitled “Information DisseminatienMedia - Media Policy,” provides: “Booking
photographs may be released only for fugitives in order to aid in their capture. Prisoner bookings
are confidential, and media representatives willreoadvised of, or allowed to be present during,
the proceedings.” (USMS Directive 1.3(A)(3)(i), BX.to Defs.” Mot. for Summ. J.) It further
provides that “[p]ost-arrest photographs of a prisovik not be released to the news media unless
a law enforcement purpose is served.ld. @t 1.3(A)(3)(c)(5).) These two provisions are
collectively referred to as the “Policy.’Federal regulations are consistent with the PolBge28
C.F.R. 850.2(b)(7)-(8) (providing that DOJ “shontnt make available photographs of a defendant
unless a law enforcement function is served therddat,that such policy “is not intended to restrict

the release of information concerning a defendant who is a fugitive from justice”).

3 USMS applies an exception to the Policy ingdictions within the Sixth Circuit Court of
Appeals, based on the Sixth Circuit's decisiorDitroit Free Press v. Department of
Justice 73 F.3d 93, 97 (6th Cir. 1996). This decision is explaind Part V.C.
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C. FOIA Request and Appeal Process

On August 26, 2008, Ziva Branstetter (“Branstetter”), City Editor of Tulsa World, submitted
awritten FOIA request to DOJ (“8/26/08 LetterThe 8/26/08 Letter was not on Tulsa World letter
head, but the Tulsa World logo and return addapgeared on the envelope in which the letter was
sent. Branstetter signed the request as “CityoEdlulsa World” and included her title of “Tulsa
World city editor” in the return address appearing on the first page of the request. The request was
for production of the booking photographs of sidividuals who had been indicted on federal
charges, arraigned, and detained pending ffiak request was based solely on these individuals’
status as indicted persons accused of fedemaésrand not based on any unique characteristics of
the six individuals or their charges. The request provides:

Pursuant to the federal Freedom of Infation Act, 5 U.S.C. 8 552, | request access

to and copies of mugshots of the following prisoners held in the David L. Moss

Criminal Justice Center in Tulsa, Okla.:

Zobair Baig

Estella Bonilla

Cecilia Bonilla

Francisca Bonilla

Kimberly Chancellor

Larry Wayne Barnés

These inmates are being held in the &yl awaiting trial pusuant to a contract

between the U.S. Marshals Office and Tulsa County. We have requested mugshots

of these prisoners from our jail and from Carroll Allbery, the chief deputy U.S.

Marshal, and have been denied. Both parties cited U.S. Marshal Service policy
regarding mugshots.

4 Prisoner numbers were included in the letter but have been omitted from this Order.
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As a representative of the news media | am only required to pay for the direct cost
of duplication after the first 100 pagesrhrough this request, | am gathering
information that is of current interest to the public and is being sought for
dissemination to the general public.

If my request is denied in whole or part, | ask that you justify all deletions by
reference to specific exemptions of the act. | will also expect you to release all
segregable portions of otherwise exempt mialte |, of course, reserve the right to
appeal your decision to withhold any information or to deny a waiver of fees. As |
am making this request as a journalist and this information is of timely value, |
would appreciate your communicating witle by telephone, rather than by mail, if
you have questions regarding this request.

Please provide expedited review of this request which concerns a matter of urgency.

As ajournalist, | am primarily engaged in disseminating information. The public has

an urgent need for informian about inmates held undesntract in the Tulsa jail

because the Tulsa World routinely writesrgs about these individuals and have by

policy been denied mugshots, which ednite to the public’s understanding of the

story. It is also important to address our request as soon as possible, as these

individuals are awaiting trial and may bet of jail soon and moved into the prison

system.
(8/26/08 Letter, Ex. E to Defs.” Mot. for Summ. J.) (footnote added).)

On September 15, 2008, Cynthia Castanedasfa®eda”), of USMS, sent an email to
Branstetter's Tulsa World email address denyhegrequest pursuant to 5 U.S.C. 8§ 552(b)(7)(C)
(“Exemption 7(C)”) of the FOIA. On Novembé&f, 2008, attorney Schaad Titus (“Titus”) sent a
letter entitled “Freedom of Information Act Appeétd DOJ’s Office of Information and Privacy.

In this letter, Titus stated that Tulsa World requested the booking photographs and that Tulsa World
was pursuing the appeal. On July 22, 2009 céa@illi McLeod (“McLeod”), Associate Director
of DOJ Office of Information Policy, sent a letterTitus affirming USMS’s denial and denying the

appeal, citing Exemption 7(C). McLeod’s letter ateterenced Tulsa World, and not Branstetter,

as the appellant.



Following denial of its appeal, Tulsa Woildtiated this lawsuit against USMS and DOJ
pursuantto 5 U.S.C. § 552(a)(4)(B), contendingExamption 7(C) does not apply to the requested
booking photographs and that they must be dsstlaunder the FOIA. Defendants filed a motion
to dismiss, arguing that Tulsa World lacksnstiag because Branstetter, and not Tulsa World,
initiated the FOIA request. Alternatively, in the same motion, Defendants moved for summary
judgment on grounds that Exemption 7(C) an8/br.S.C. § 552(b)(6) (“Exemption 6”) exempted
the booking photographs from the FOIA’s disclosure requirements. Tulsa World filed separate
responses to both motions. In the respongefendants’ motion for summary judgment, Tulsa
World set forth a statement of undisputed facts and also requested summary judgment in its favor.
Tulsa World also filed a separate motion purst@federal Rule of Civil Procedure 56(d), arguing
that, in the event Tulsa World was not entittedsummary judgmentt should be allowed to
conduct discovery before the Court ruled upofeDdants’ motion for summary judgment (“Rule
56(d) Motion”)?>
Il. Defendants’ Motion to Dismiss

In their motion to dismiss, Defendants argue that Tulsa World lacks standing to bring this
FOIA challenge. Because standis@ jurisdictional requirement, motions to dismiss based on lack
of standing are governed by FederaleRof Civil Procedure 12(b)(1)Colo. Envt'| Coalition v.

Wenkey 353 F.3d 1221, 1227 (10th Cir. 2004).

> Tulsa World’s motion referenced former Fedé&tale of Civil Procedure 56(f). Effective
December 10, 2010, former Rule 56(f) is now contained in Rule 56(d).
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A. Rule 12(b)(1) Standard

“Motions to dismiss for lack of subject tber jurisdiction under Rule 12(b)(1) may take one
of two forms.” U.S. v. Rodriguez-Aguirr€64 F.3d 1195, 1203 (10th Cir. 2001). “First, a party
may make a facial challenge to the plaintififegations concerning subject matter jurisdiction,
thereby questioning the sufficiency of the complaintd. “Second, a party may go beyond
allegations contained in the complaint and challenge the facts upon which subject matter jurisdiction
depends.ld. at 1003. In addressing a factual attactoart does not “presume the truthfulness of
the complaint’s factual allegations” but insteadshwide discretion to allow affidavits, other
documents, and a limited evidentiary hearing to resolve disputed jurisdictional facts.”
Rodriguez-Aguirre264 F.3d at 1203%ee Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold
Casino and Resqr629 F.3d 1173, 1188 (10th Cir. 2010) (“Besaa 12(b)(1) motion is a speaking
motion and can include references to evidenc@pgtus to the complaint without converting it to
a Rule 56 motion, the district cduhad wide discretion to alloaffidavits, documents and even a
limited evidentiary hearing to resolve disputedisdictional facts under 12(b)(1).”) (internal
alterations and quotations omitted). When a factualenge is raised, the plaintiff ultimately bears
the burden of presenting “affidavits or otheidance sufficient to establish the court’'s subject
matter jurisdiction by a preponderance of the evidergeLithway v. Central Bank of Nigerz28
F.3d 1267, 1274 (10th Cir. 2003).

In this case, Defendants mounted a factual attack on paragraph 6 of the Complaint, which
provides that “[o]n or about August 26, 2008, thés&uNorld . . . made a formal written [FOIA]
request.” (Compl. T 6.) Defendants challenge this fact, arguing that the 8/26/08 Letter is an

individual request by Branstetter rather than a rsgoe behalf of Tulsa Wtal. Thus, in order to



defeat Defendants’ motion to dismiss, TuM#&rld must present evidence establishing the
challenged jurisdictional fact — namely, that it made the FOIA request.

B. FOIA Standing

“Any person who submitted a request for existing documents that the petitioned agency
denied has standing to bring a FOIA challeng&iiree Forks Ranch Corp. v. Bureau of Land
Mgmt., Little Snake Field Offic858 F. Supp. 2d 1, 2-3 (D.D.C. 20@®3ecause a corporate entity
is unable to sign anything itself, it is permissiblegoattorney or other agent to file a FOIA request
on behalf of the corporation.”) (internal citation omitted). “Courts have generally held, however,
that the attorney or agent must adequately identify that he or she is making the FOIA request on
behalf of the corporation in order for thegoration itself to have standing to SUSAE Prod., Inc.

v. Fed. Bureau of Investigatipf89 F. Supp. 2d 76, 80 (D.D.C. 2008).

Tulsa World has met its burden of showing that Branstetter, in the 8/26/08 Letter, adequately
informed Defendants that she was making théAR@quest on its behalf. Although the 8/26/08
Letter is written in the first persors€e8/26/08 Letter (“l| request access . . .")), Branstetter signed
the letter as “City Editor, Tulsa World” and provided her Tulsa World mailing address, phone
number, and email address. Further, she stated: “The public has an urgent need for information
about inmates held under contracthe Tulsa jail because thelsa Worldroutinely writes stories
about these individuals and have by policy béemed mugshots, which contribute to the public’s
understanding of the story. Itatso important to addressrrequest. . ..”ld. (emphasis added).)

There is no indication in the letter that Bratigtewas a freelance journalist who wrote for several
publications, and there is no indication thaamstetter planned to use the booking photographs in

any capacity other than for publication in Tulsa World. In addition, a reasonable reader would



conclude from the letter that Tulsa World was a local newspaper engaged in publishing news
articles. Cf. SAE Prod., In¢589 F. Supp. 2d at 81 & n.6 (holding that journalist’'s FOIA request
was on journalist’s individual behalf, rather tH&E Production’s behalf, because journalist stated
that “he frequently publish[es] articles in the nsiteam media, am the author of five books, and
make frequent television appeactar” and because “there is reason to presume that a reader
would otherwise know that [SABroductions] was a production andearch news organization”).

In this case, a reasonable reader would conclad®tanstetter requested the mugshots as an agent
of and on behalf of a local newspaper.

Further, as Tulsa World argues, there igjnestion that Tulsa World prosecuted the entire
administrative appeal in this case. Titus identified Tulsa World as the appellant in all relevant
correspondence. In the final denial letter dated July 22, 2009, McLeod, the DOJ representative,
herself identified the “Tulsa World, World Publishing Company” as the appellant. Itis inconsistent
for Defendants to assert Tulsa World’s lackstdnding in this case, after it acknowledged and
identified Tulsa World as the proper appellambtighout the administrative appeal. Tulsa World
has shown that, at all stages of the requestamebh process, Defendants were on notice that Tulsa
World made the FOIA request and desired timoking photographs for use in its publication.
Therefore, Tulsa World has satisfied its burden of establishing standing.

lll.  Tulsa World’s Rule 56(d) Motion
Tulsa World’s Rule 56(d) motion requests disagye the event the Court intends to grant

Defendants’ motion for summary judgméntAs required by Rule 56(d), Titus submitted a

6 Simultaneous to its request for discovery, Tulsa World responded to the motion for
summary judgment and also requested summary judgment in its favor.
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declaration identifying specific reasons that ¢annot present facts essential to justify its
opposition” to Defendants’ motion for summary judgmé&ued-ed. R. Civ. P. 56(d) (allowing court
to defer considering the motion, deny the motion, allow time for discovery, or issue other
appropriate relief if a party shawy affidavit or declaration “thafor specified reasons, it cannot
present facts essential to justify its opposition”).

A. Discovery in FOIA Litigation

Before addressing the identified reasons fecalery, it is necessary to explain the limited
role of discovery in FOIA litigation. “Typicallydiscovery is not part of a FOIA case, and the
decision whether to allow discovery rests witta discretion of the district court judgeSthiller
v. Immigration & Naturalization ServGg05 F. Supp. 2d 648, 653 (W.D. Tex. 20@)de v. Fed.
Bureau of Investigatign1997 WL 150070No. 95-1892, at *8 n.36 (D.D.C. March 26, 1997)
(noting that discovery is not often part of the htiign process in FOIA actions). This departure
from the typical discovery process stems from peculiarities in FOIA litigation — namely, that federal
courts generally “rely on government affidavitsetermine whether the statutory obligations of
the FOIA have been met.Perry v. Block 684 F.2d 121, 126 (D.C. Cir. 1982) (explaining that
agency affidavits are generally deemed trustworthy as to adequacy of search for documents and
exempt status of documents). As explainedhgySecond Circuit, “[d]iovery relating to the
agency'’s search and the exemptions it claimiihtholding records generally is unnecessary if the
agency’s submissions are adequate on their fade district court may fgo discovery and award
summary judgment on the basis of submitted affidavits or declaratig¥isdd v. Fed. Bureau of
Investigation432 F.3d 78, 84 (2d Cir. 2005) (internal quotations and citations om{@tedg; 1997

WL 150070, at *9 (explaing that, if government’s affidavits are “adequate on their face,”
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“discovery relating to an agency’s searctd dhe invoked exemptions is usually unnecessary”)
(denying motion for discovery where governmengsldrations asserted facts sufficient to support
its invocation of the relevant FOIA exemption).

A government affidavit is deemed adequatets face where it is “relatively detailed, non-
conclusory, and submitted in good faith_edbetter v. Internal Revenue Sen&90 F. Supp. 2d
1232,1236 (N.D. Okla. 2003). In addition, agencydaiVits supporting a FOIA denial are accorded
a presumption of good faittafeCard Servcs., Inc. v. Sec. & Exchange Con®2® F.2d 1197,

1200 (D.C. Cir. 1991). With these general prinegah mind, the Court will address Tulsa World’s
requested categories of discovéry.

B. Release of Booking Photographs Outside Sixth Circuit

Tulsa World seeks to discover if Defenddrase released booking photographs in response
to any requests made outside the jurisdiction®@Bixth Circuit Court of Appeals, arguing that this
is relevant to Exemption 7(C)’s balancing inquiry. William E. Bordley (“Bordley”), Associate
General Counsel and Freedom of Information/Privacy Act Officer of the United States Marshals
Office, submitted a Declaration in support of@edants’ motion for summary judgment (“Bordley
Declaration”). Paragraphs 5 and 6 of the Beydeclaration explain the Policy and the exception
for prisoners within the jurisdiction of the SixCircuit Court of Appeals, based on the Sixth
Circuit's decision irDetroit Free Press v. Department of Justiéd F.3d 93, 97 (6th Cir. 1996).

Such declaration, which is entitled to a presumption of good faith, states that USMS follows the

Policy in every other jurisdiction.SeeBordley Decl. § 6 (“Within that jurisdiction [Sixth Circuit],

! One category of requested discovery relavestanding. Based on the Court’s finding that

Tulsa World has standing, this reason for discovery is moot and will not be addressed.
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the USMS permits the disclosure of booking photplsan response to FOIA requests, even where
no law enforcement purpose is servealer the circumstances addresse®biroit Free Press
. However, because USMS believes that court decision is inconsistent with the FOIA, USMS

retains its policy . . . for all ber jurisdictions.”).) This stateent by Bordley is consistent with
what occurred in this case. gourt finds no reason to alladiscovery based on Tulsa World’s
speculation that Defendants have acted inconsistently with the Policy.

C. Posting of Captured Fugitives on USMS Website

Tulsa World seeks discovery from Defendants regarding whether USMS posts booking
photographs of captured fugitives on its website. Such discovery, Tulsa World contends, could lead
to evidence “as to whether thksSMS rule is proper” and whether “a law enforcement purpose or
public relations purpose is served.” (Titus Decl. § 3.) Tulsa World also contends that such
discovery is relevant to dispute Defendants’ @tent of Material Fact 2, which simply quotes the
Policy and the relevant federal regulation. (De¥tot. for Summ. J. § 2.) Defendants concede that
USMS posts booking photographs of certain captured fugitives on its website. Defendants argue,
however, that such practice is irrelevant to its summary judgment motion because USMS’s “own
use of records in its possession is not subjetttad-OIA, nor does the FOIA provide a basis for
plaintiff to challenge whether an agency’s actioutside of the FOIA coekt are ‘proper.” (Resp.
to Rule 56(d) Motion 5.)

The Court will not allev this category of requested discovery. For purposes of summary
judgment, the Court will assuntigat USMS engages in theactice of posting booking photographs
on its website following a fugitive’s capture, rendering any discovery request to prove such point

moot. As explained below, however, the Court finds this practice only marginally relevant to the
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issue of whether the booking photographs qualify fdr@MA exemption. To the extent the practice
is relevant, it is fully addressed in the Court’s summary judgment ruling.
D. Relationship/Communications Between USMS N/OK and TCSO
This case is somewhat unique due to the contractual relationship between USMS N/OK and
TCSO, pursuant to which TCSO houses federabpers awaiting trial. Tulsa World seeks to
discover information regarding “disclosure of M8gots held by [TCSO] as part of its records,
which are not the federal recomf{USMS]” (Titus Decl. { 4), aselevant to disputing Defendants’
Statement of Material Fact 3. Defendants’ Statetnof Material Fact 3 provides that the Northern
District of Oklahoma Marshal’s Service
creates and maintains its own booking photographs for all prisoners in Marshals
Service custody, which are not routingdsovided to Tulsa County. [TCSO] is
permitted to create and maintain itsrolooking photographs for independent record
keeping purposes, but any such photographeatrprovided to or maintained by the
Marshals Service.
(Defs.” Mot. for Summ. J. T 3.) Tulsa Worddso seeks to conduct discovery “on the entire
relationship between USMS and [TCSO],” atevant to disputing Defendants’ Statement of
Material Fact 5, which provides:
Shortly before August 20, 2008, [TCSO] cacted [USMS, Northern District of
Oklahoma] about Marhsals Service policy concerning the release of booking
photographs. Carroll Allberry, Chief DeputyS. Marshal, explained the Marshals
Service policy against release withoubyding direction as to whether [TCSO]
should release its own photographs in response to media inquiries.
(Defs.” Mot. for Summ. J.  5.)
Tulsa World has failed to show that this catgguirequested discovery is warranted. Tulsa

World has a copy of the contract governing TG8@ USMS's relationship. Bordley has declared

that USMS N/OK takes its owsooking photographs, does not routinely provide themto TCSO, and

13



does not prevent TCSO from releasing its own booking photographs. Tulsa World has given the
Court no reason to doubt the veracity of Bordley’s explanation, and there is no basis for further
inquiry regarding TCSO and USMS'’s relationship and/or communications.

E. Evidence Regarding Privacy Interests in Booking Photographs

Tulsa World seeks discovery from Defendantggrding “its assertions of a strong privacy
interestin Mug Shots.” (Titus Decl. § 7.) Although this requestis unclear as to the precise discovery
sought, it appears Tulsa World seeks to discover facts regarding the six subject individuals,
attempting to factually distinguish this case from other federal cases holding that booking
photographs have a negative or stigmatizing effect on the subject individual. Defendants counter
that they have not presented any empiricaldence” regarding booking photographs and that there
is no need for such discovery.

The Court agrees that Defendants’ mofimnsummary judgment does not depend on any
empirical research or evidence regarding privacy interests in booking photographs. Instead,
Defendants presented their motion in terms of laggiments based on self-evident facts. Further,
the issues presented are a matter of common sense that can be decided on a categorical basis,
without reference to empirical evidence nefijag booking photographs or facts surrounding the
specific individual in the booking photograp8ee infraPart V.D. Therefore, there is no need to
allow this requested category of discovery.

F. Defendants’ Prior Legal Positions

Tulsa World seeks discovery “on the DOJ’s position with respect to the application and
holding” of legal authority on this issue. Tal%Vorld speculates that Defendants have taken a

position on such authority that is contrary to that being asserted here. Such speculation is based on
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a parenthetical description of a case appearng government website. The Court agrees with
Defendants that discovery on this topic is umamated because (1) the government is entitled to
change positions and legal arguments, and (23)dhenthetical explanation cited by Tulsa World,
which the Court has carefully reviewed, is netessarily inconsistent with Defendants’ position
here.

G. Summary

In light of the limited role of discovery IROIA cases and the presumptions that attach to
agency declarations submittéd good faith, Tulsa World has failed to show that any of its
categories of requested discovery are warran®gecifically, it has failed to raise substantial
guestions concerning the content or good faith of the Bordley Declar&eamn\Wood432 F.3d at
85 (affirming district court’s denialf discovery where plaintiff assertions were conjectural and
insufficient to justify discovery, in light of detailed, non-conclusory, good-faith agency affdiavits);
Military Audit Project v. Casey56 F.2d 724, 751 (D.C. Cir. 1981) (affing district court’s denial
of discovery where plaintiff did not raise sulygtal questions concerning the substantive content
of the agency affidavits’ assertion of an FOIA exempti@uogle 1997 WL 150070, at * 9 (denying
request for discovery where agency affidawitesre adequate and submitted in good faith).
Therefore, the Court exercises its discretion to deny discovery and decide Defendants’ summary
judgment motion based on the briefs currently presented.
IV.  Defendants’ Motion to Strike

In its response to Defendants’ motion for summary judgment, Tulsa World included a
“[s]tatement of [a]dditional [f]lacts [jJustifying M&bto the Tulsa World,” (Resp. to Mot. for Summ.

J. 4), and argued that it was entitled to summadlginent in its favor. However, Tulsa World did
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not file its own motion for summary judgmenbDefendants thereafter moved to “strike [Tulsa
World’s opposition to the extent that it purport®#a cross-motion for summary judgment because

it violates [Northern District of Oklahoma Loc@ivil Rule 7.2(e).” (Mot. to Strike 2)
Alternatively, Defendants (1) substantively responded to Tulsa World’s statement of additional facts,
and (2) requested that the Court consider sashonse in ruling on what it construes as Tulsa
World’s cross motion for summary judgment.

In response to the Motion to Strike, Tulsa World argued that it was not moving for summary
judgment but was instead urging the Coudua spontgrant summary judgment in its favor as a
non-movant.See generally Yu v. Petersd F.3d 1413, 1415 n.3 (10th Ci@93) (“[I]f one party
moves for summary judgment and . . . it is madeppmear from all of the records, files, affidavits,
and documents presented that there is no genwspatdirespecting a material fact essential to the
proof of the movant’s case, and the case cannumtdyed if a trial shoulde held, the court maspa
spontegrant summary judgment to the non-moving party.”) (internal quotations omitted). Tulsa
World did not oppose Defendants’ alternative proposal of (1) construing its response as a cross
motion for summary judgment, (2) permitting thessonotion despite violation of local rules, and
(3) allowing the Motion to Strike to serve as Defendants’ response to Tulsa World’s statement of
additional facts.

The Court concludes that Tulsa World moved for summary judgment in its response brief
by (1) submitting a statement of additional material facts, and (2) repeatedly requesting summary

judgment in its favor. When additional matefeatts are set forth by a non-movant and summary

8 Northern District of Oklahoma Local Civil Ra17.2(e) provides thd{a] response to a
motion may not also include a motion or a cross-motion made by the responding party.”
LcvR 7.2(e).
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judgment is specifically requested in its fav@mesponse becomes a prohibited cross motion for
summary judgment. Tulsa World’s cited cases regamliagspontgrants of summary judgment
are inapposite. Were the Court to grant summatgment in favor of Tulsa World, it would be
pursuant to Tulsa World’s request rather tisaa sponte Therefore, Tulsa World’'s response
violated LCVR 7.2(e). However, in the interesfudtice and in order to most fully address the
issues presented, the Court will (1) construlsd World’s response as a cross motion for summary
judgment; (2) adopt Defendants’ unopposed alteragroposal of allowing the Motion to Strike
to serve as their response to Tulsa World’ssmotion for summary judgment; and (3) decide all
issues as if presented by cross motions for summary judgment.
V. Parties’ Motions for Summary Judgment

“Virtually all FOIA cases areesolved by summary judgment.edbettey 290 F. Supp. 2d
at 1235. “Summary judgment may be granted saalyhe basis of agency affidavits if they are
sufficiently detailed and submitted in good faittd” (internal quotations omitted). Here, the sole
issue presented by the motions for summary judgieevhether Defendants have proven that the
booking photographs are exempt from disclosureymamt to Exemption 7(C) or Exemption$&ee
John Doe Agency v. John Doe Co#93 U.S. 146, 152 (1989) (explaining that the burden is on the
withholding governmental agenttp sustain its action”)Trentadue v. Integrity Compb01 F.3d
1215, 1226 (10th Cir. 2007) (“The federal agency tiegjslisclosure bears the burden of justifying
withholding.”). Whether an FOIA exertipn applies is a question of laBee Trentady&01 F.3d

at 1226 (“Whether a FOIA exempti justifies withholding a record is a question of law . . 2 .").

o For reasons explained below, the Court holds that Exemption 7(C) applies, and the Court
does not reach Exemption 6.
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A. Purposes of FOIA

Public access to government documents is ‘tiné@dmental principle . . . that animates the
FOIA.” John Doe Agencgy493 U.S. at 151. FOIA “permit[s] access to official information long
shielded unnecessarily from public view and attestpcreate a judicially enforceable public right
to secure such information from possibly unwilling official handd.™The basic purpose of FOIA
is to ensure an informed citizenry, vital to thactioning of a democratic society, needed to check
against corruption and to hold the governors accountable to the govetdedt’152 (internal
guotations omitted). This basic purpose refléatgeneral philosophy of full agency disclosure
unless information is exempted undexaly delineated statutory languagkl’ (internal quotations
omitted).

Given these purposes, the Supreme Court haaieeplthat the nine statutory exemptions,
seeb U.S.C. § 552(b)(1)-(9), “must be narrowlynstrued” and that such exemptions should not
“obscure the basic policy that disclosuaad not secrecy, is the dominant objectiviel”(internal
guotations omitted). Nonetheless, the statutoeymgtions “are intended to have meaningful reach
and application.”ld. According to the Supreme Courtettbroad provisions favoring disclosure,
coupled with the specific exemptions, presentramdal the ‘balance’ Congss has struck” between
“the right of the public to knowral the need of the Governmenkiep information in confidence
to the extent necessary without permitting indiscriminate secrelcy.”The Tenth Circuit has
further explained that public access to governrrédatmation is not “all encompassing” and that
“[a]ccess is permitted only toformation that sheds light upon the government’s performance of
its duties.” Sheet Metal Workers Int'l Ass’n, Ldddo. 9 v. United States Air Forcé3 F.3d 994,

996 (10th Cir. 1995).
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B. Exemption 7(C)

At issue here is Exemption 7(C), which provides:

This section [generally requiring disclaslidoes not apply to matters that are —

records or information compiled for lawfercement purposes, but only to the extent

that the production of such law enforcement records or information . . . could

reasonably be expected to constituteiawarranted invasion of personal privacyl.]
5 U.S.C. 8 552(b)(7)(C). Exemption 7(C) requires the Court to: (1) determine if the requested
records were compiled for law enforcement purpoaed, if so, (2) “balance the public’s interest
in obtaining ‘[o]fficial information that shedsgit on an agency’s performance of its statutory
duties’ against an individual’s interest in maintaining privacyréntadue 501 F.3d at 1235-36
(quotingUnited States Dep’t of JusticeReporters Comm. for Freedom of Pret®9 U.S. 749, 773
(1989)). With respect to the privacy componehtthe balancing test, the Tenth Circuit has
explained that “[t]he privacy interest protected encompasses the individual’s control of information
concerning his or her person and inwed restriction of information tine use of a particular person
or group or class of personsTrentadue 501 F.3d at 1236 (interngliotations omitted). With
respect to the “public interest” component oftléancing test, the Tenth Circuit has explained that
“[d]isclosure is in the public interest when it is likely to contribute significantly to public
understanding of the operations or activities of the governméreritadue 501 F.3d at 1236
(internal quotations omitted3ge also Sheet Metal Workers Int'l As$8 F.3d at 996 (explaining
that the Supreme Court has “narrowly defined” the public interest that must be balanced for purposes
of Exemption 7 as the extent to which discleswould serve the core purposes of the FOIA —

namely, to contribute significantly to the pullicderstanding of the operations or activities of the

government).
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Whether an invasion of privacy is warrantee, outweighed by the public interest served
by disclosure, “cannot turn on the purposes foictvithe request for information is madeSheet
Metal Workers Int'l Ass’n63 F.3d at 99%&ee also Reporters Comm89 U.S. at 772 (“[W]hether
disclosure of a private document under Exemption i§@parranted must turn on the nature of the
requested document and its relationship to tis&chaurpose of the [FOIAJp open agency action
to the light of public scrutiny, ther than on the particular purgo®r which the document is being
requested.”) (internal citations and quotations omhjttéNor is the identitpf the requesting party
relevant to the balancing inquiriReporters Comm489 U.S. at 771. Thus, a request by the press
for purposes of publication in a news article must be treated the same as a request by “any other third
party, such as a neighbor or prospective employler."This is because the FOIA’s “sole concern
is with what must be magriblic or not made public.Reporters Comm489 U.S. at 772 (internal
guotations omitted).

C. Exemption 7(C) Applied to Booking Photographs - Circuit Split

In United States Department of Justice v. Reporters Committee for Freedom o#B8ess
U.S. 749 (1989), a reporter and association ofalists sought disclosure of the “rap sh&ath
Charles Medico, an individual associated with organized crime. The requested rap sheet was
compiled and possessed by the FBI. The FBI dahedequest, and the Supreme Court ultimately

held that such denial was proper pursuant teniption 7(C). The Court held “as a categorical

10 The Court described “rap sheets” as documents “compiled pursuant to [federal statutory]

authority, containing certain descriptive infation, such as date of birth and physical
characteristics, as well as a history of arrestarges, convictions, and incarcerations of the
subject.” Id. at 752. The Court further explained that “local, state, and federal law
enforcement agencies throughout the Nationéikahange rap-sheeata with the FBI do

S0 on a voluntary basis” and that the “principaé of the information is to assist in the
detection and prosecution of offenderd.
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matter that a third party’s request for law enforeatmecords or information about a private citizen

can reasonably be expected to invade thatetrits privacy, and that when the request seeks no
‘official information’ about a Government aggnbut merely records that the Government happens

to be storing, the invasion of privacy is ‘unwarrantedld. at 780. Reporters Committees
important to this Court’s analysis because it (1) authorizes courts to conduct categorical balancing
rather than ad-hoc balancing in determining whreilxemption 7(C) applies, so long as “a case fits

into a genus in which the balance characteristically tips in one direciiomf’ 776, and (2) the
Court’s balancing analysis regarding rap sheets is highly persuasive and applicable to the booking
photographs at issue here.

In Detroit Free Press, Incorporated v. Department of Jusii@d-.3d 93 (6th Cir. 1996), the
Detroit Free Press sought the release of bookingoghaphs of eight individuals who were then
under indictment and awaiting trial on federal charg€&he Sixth Circuit held that no exemption
justified USMS’s withholding othe booking photographs and heldttthe FOIA request must be
granted “to the extent that the [request] cons@ngoing criminal proceedings in which the names
of the indicted suspects have already been maloléc and in which the arrestees have already made
court appearances.id. at 95 (emphasis added). The Sixth Circuit reasoned that the release of
indictees’ booking photographs could not “reasonably be expected to constitute an invasion of
personal privacy,” distinguishing booking photografpbsi rap sheets because rap sheets “disclose
information that extends beyond a particu@rgoing proceeding and recreate information that,
under other circumstances, may have been lost or forgotterat 97. Because there was no
invasion of a personal privacy interest, the cowttritit conduct a balancing analysis as part of its

holding. Id. In dicta, however, the court observed tfjublic disclosure oimug shots in limited
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circumstances can . . . serve to subjfleetgovernment to public oversightld. at 98. Examples

of these “limited circumstances” could include, acaogdo the Sixth Circuit, (1) revealing an error

in detaining the wrong person, and (2) revealing circumstances surrounding an arrest and initial
incarcerationSee id(“Had the now-famous videotape o&tRodney King beating in Los Angeles
never been made, a mug shoMut King released to the mediecowld have alerted the world that

the arrestee had been subjected to much moreathantine traffic stop and that the actions and
practices of the arresting officers shwble scrutinized.”). As explainedipraPart IV.B,Detroit

Free Presgaused Defendants to make an exceptioret®tiicy for jurisdictions within the Sixth
Circuit.

Judge Alan Norris dissentedm the court’s decision iDetroit Free Press Judge Norris
reasoned that disclosure of the indictees’ booghmgographs implicated personal privacy interests
because (1) booking photographs “relate[] a nurobcts about a person, including his expression
at a humiliating moment and the fact that he has been booked on criminal charges”; (2) the Sixth
Circuit has held that booking photographs asgdely viewed by members of the public as
signifying that the pem . . . has committed a crime”; and (3) the majority’s characterization of
booking photographs as simply conveying one’sapance “misconceives” their true nature.
at 99. Judge Norris then reasoned that thel@sure of the booking photographs “would serve no
public interest cognizable under the FOIA,” partaty in light of the “presumption of legitimacy
that [it] accords to agencynduct” and the “utterly speculative” nature of any mistreatment or
erroneous arrests by USM8&. at 99-100.

Recently, the Eleventh Circuit rejected the holdinDatroit Free Presand aligned itself

with Judge Norris’ dissentSee Karantsalis v. U.S. Dep’t of Justice F.3d , 2011 WL
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846242, at *1 (11th Cir. March 11, 2011). Adoptthg district court’s decision as its oWrthe
Eleventh Circuit held that USMS properly tliteld a booking photographax individual who was
indicted on securities fraud charges pursuakixemption 7(C). The court found that the booking
photograph implicated the individual’'s persopiaVacy interests because booking photographs are
a “vivid symbol of criminal accusation, which intimates, and is often associated with, guilt;” and
found that “the public obtains no discernabliast in viewing the booking photographs, except
perhaps the negligible value of satisfying voyeuristic curiosities &t *4-5. Ultimately, the court
concluded that the “balance weidhsavily against disclosureld. at *5. Thus, there is a circuit
split on application of Exemption 7(C) to booking photographs.

One district court decision is also instructive.TImes Picayne Publications Corporation
v. United States Department of Justi8& F. Supp. 2d 472 (E.D. La. 1999), the court held that
USMS properly withheld a booking photograph pursuarfExemption 7(C). The court (1) found
thatDetroit Free Pressvas inconsistent witReporter's Committeand relevant reasoning in Fifth
Circuit case lawid. at 476; (2) followed the dissentetroit Free Pressconcluding that “[a] mug
shot preserves, in its uniquedavisually powerful way, the subjaadividual’s brush with the law
for posterity,”id. at 477; and (3) could not “discern how disclosure of [the mug shot] would serve
the purpose of informing the public about the activities of their governmerdt”481. Ultimately,
the court reasoned that the privacy interest at stake outweighed the purely speculative and non-

existent public interest in disclosure.

1 See Karantsalis2011 WL 846242, at *1 (“The Order . . . entered by the district court . . .
is a comprehensive and scholarly discussiaihe issues and law surrounding this request
and we hereby adopt it and attach it to this opinion.”).
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D. Exemption 7(C) Applied to Booking Photographs - Analysis

As an initial matter, the Court clarifies thtats conducting categorical balancing rather than
ad-hoc balancing. Categorical hating is appropriate because thase fits into a genus in which
the balance characteristically tips in one directi@e€ Reporters Commiti&d89 U.S. at 776. The
Court does not find it necessary or judicially febestb evaluate each specific indicted individual’s
privacy interest in his or her mug shot. Instead,isfassituation that calls for categorical balancing
and a categorical rule that leads to consistencegatrirent within this judicial district. The specific
category of booking photographs to which the Court’s holding applies is booking photographs of
federal indictees who are awaiting trial. Als@asnitial matter, Defendants have satisfied the first
prong of the Exemption 7(C) test by showithgit the booking photographs constitute records
“compiled for law enforcement purposes.” Tulsaifdvas made no arguments to the contrary.

The crux of the dispute is the second prongepttivacy interest/public interest balancing.
In accordance with Tenth Circuit and Supreme Clanv, the Court will (1) examine the nature of
the privacy interest andetermine if it is the type of interest protected by Exemption 7(C); (2)
examine the nature of the publideérests served by disclosure and determine if such interests are
within the scope of FOIA’s pposes; and (3) balance any quahfyprivate and public interests to
determine if the invasion of privacy resulting from disclosure is warranted.

1. Privacy Interest

The individual “interest in avoiding disclosure of personal matters” is one type of privacy
interest Exemption 7(C) protectReporters Committed89 U.S. at 762. Requested information
is generally deemed “private” under Exemption 7(C) if it (1) concerns an individual’s person; and

(2) is restricted to the use of a pautar person or group or class of persases,not freely available

24



to the public. See Trentadyé01 F.3d at 1236 (internal quotations omittsge also Reporters
Committee489 U.S. at 763-64.

a. Does Booking Photograph Constitute Information Concerning an
Individual's Person?

A mug shot is information concerning an indival’'s person because it is a visual depiction
of the individual. Common sense dictates thdbhiiduals desire to control dissemination of any
visual depictions of themselves and consider such visual depictions “personal maBees.”
generallyNat’l Archives and Records Admin. v. FaviSd1 U.S. 157, 166 (2004) (holding that
FOIA “recognizes surviving family members’ rigtat personal privacy with respect to their close
relative’s death-scene images” and that such @magere exempted from disclosure by Exemption
7(C)). The Court further finds that (1pdking photographs are stigmatizing depictions that
preserve “in [a] unigue and vidbapowerful way, the subject indidual’s brush with the law for
posterity,” and (2) indictees could reasonably &abjto the public disclosure of his or her mug
shot.”Times-Picayng37 F. Supp. 2d at 477. Even more thamrdinary photograph, citizens have
a privacy interest €., an interest in avoiding discloswg- booking photographs because of their
stigmatizing effect and their association with criminal activge Karantsalis2011 WL 846242,
at *4 (“[A] booking photograph is aivid symbol of criminal accusation, which, when released to
the public, intimates, and is often equated with, guilt.”).

The Court also concludes that federal abeles awaiting trial — the specific category of
individuals at issue — are “private citizens” who maintain all privacy interests protected by the FOIA.
Because the subjects of the booking photographs are “private citizens,” the privacy interest
jeopardized by disclosure is “at its ape$éd-avish 541 U.S. at 166 (“In this class of cases where

the subject of the documents is a private citizes pitivacy interest is ats apex.”). The Court
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rejects any notion that federal indictees lope\aacy interest in their booking photographs simply
because they have been charged with a camegthe subject of ongoing criminal proceedings, and
are therefore some type of “public figure” witeduced expectations of privacy. There is no
precedent for importing “public figure/private person” distinctions or “expectation of privacy”
standards from other areas of law to the Exemption 7(C) analysesReporters Commitiek39

U.S. at 763 n.13 (“The questiontbie statutory meaning of privaeyder the FOIA is, of course,
not the same as the question whether a tort agtight lie for invasion of privacy or the question
whether an individual’s interest in privacy is protected by the Constitutidnmies Picayne37 F.
Supp. 2d at 478 (rejecting argument that “public figstatus plays any role in FOIA analysis and
concluding that a person’s statissa “public figure” does not eviscerate his or her privacy interests
under the FOIA).

b. Are Booking Photographs Restriced to a Group or Made Freely
Available to the Public?

The category of booking photographs at issugaicfor, taken by, and generally restricted
to use by Defendant$. The Policy explained above prevents the disclosure of federal indictees’
booking photographs to the news media and otherptigvents their disclosure except for law
enforcement purposes. Therefore, the booking photogatgstie are, as a literal matter, not freely
made available to the publi€ee Reporters Commitiek89 U.S. at 764-65 (reasoning that “federal

funds have been spent to prepare, index, andamnainap sheets]” and that “[rap sheets] would not

otherwise be freely available either to the offislho have access to the underlying files or to the

12 The Court’s holding has no pact on photographs taken by TCSO or other local law

enforcement agencies. This holding is limited to booking photographs created by USMS,
such as the six booking photographs created and maintained by USMS in this case.
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general public”). Instead, the booking photograpbssabject to a “careful and limited pattern” of
authorized disclosure, and their use is restrittagse by a particular group — namely, federal law
enforcement officialsSee idat 765 (citing statutes and regulations authorizing release of rap-sheet
information only under limited circumstances and tdaierofficials). In this case, the pattern of
limited disclosure is evidenced by federal statute, federal regulation, the Policy, and the Bordley
Declaration. Such declaration is entitled fwe@sumption of good faith, and the Court accepts that
the Policy is indeed followed in every jurisdiction except the Sixth Cir&ee Karantsali®2011

WL 846242, at *4 (relying on Bordley affidavitfeonclusion that booking photographs taken by
USMS are generally not available for public dissemination).

Tulsa World argues that, because USMStpb®oking photographs on its website after
capturing a fugitive in order to “brag” about such capture, Defendants release the booking
photographs for public relations purposes in addito law enforcement purposes. This argument
incorrectly assumes that law enforcement purposase to be served after a fugitive is captured.

But even assuming no law enforcement purpose is served post-capture, this argument is of little
relevance to the Exemption 7(C) analysis. The question presented is whether release of detained
federal indictees’ booking photographs implicatasgmy interests, and there is no dispute that
Defendants do not generally release such booking photographs for public viewing. Whether
Defendants properly follow their own Policy in the case of captured fugitives does not impact the
Court’s conclusion in this regard. The crudsalts are that (1) federal booking photographs are not
generally available to the public, such as in a library or court record, and (2) Defendants — the

creators and possessors of the booking photogragigot generally release booking photographs
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for public viewing. In the Courd’'view, this is sufficient to satisfy the inquiry outlinedRieporters
Committee

Tulsa World further argues that federal booking photographs are “generally available to the
public’ because Tulsa County, all counties in Oklahoma, and most states release booking
photographs taken by local authorities. State and local policies are relevant to the extent they
demonstrate whether the law enforcement profession generally believes, or does not believe, that
individuals have a privacy interest in certain informati®ae Reporters Commiti&d9 U.S. at 767
(reasoning that, although state policies did not deterthemmeaning of a federal statute, they could
provide evidence of general practices of disate or non-disclosure among the law enforcement
profession). Assuming for purposes of this motithat a majority of states do release booking
photographs taken by local law enforcement dadfgithis evidences that booking photographs — as
a general category of law enforcement document — may not generally be deemed as “private” as rap
sheets.Cf. Reporters Committed89 U.S. at 767 (fact that rap sheets were not generally released
by local law enforcement authorities supported Court’s conclusion).

However, it must be remembered that state booking photographs and federal booking
photographs are distinct pieces of informationrdBzy’s Declaration, which carries a presumption
of good faith, states that USMS does notirely share federal booking photographs with local
agencies. Therefore, booking photographs released by local agencies are generally different
photographs than those taken by USMS. Diffepdttographs are takendifferent moments in
time and may impart entirely different infortran. In other words, release of one booking
photograph does not reveal precisely the sam@mmation as another booking photograph.

Therefore, other law enforcement entities’ pelsoof releasing booking photographs do not, in this
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Court’s view, remove the privacy interest thatuld otherwise attach under Exemption 7(C) to that
same prisoner'tederalbooking photograph.

Citing Detroit Free PressTulsa World further argues that, due to the circumstances
surrounding a booking photograph, the bogphotograph has essentially already been made freely
available to the publicSee Detroit Free Presg3 F.3d at 97 (reasoning,part, that indictees did
not enjoy a privacy interest in booking photograpésause indictees had already been identified
by name in a federal indictment and because “theages ha[d] already been revealed during their
prior judicial appearances”). The Court rejects this argument. The Supreme (Rejbiters
Committeerejected a similar argument regardimjormation contained in rap sheets being
previously disclosed to the public in bits grdces and counseled against adoption of a “cramped
notion of personal privacy.Reporters Committed89 U.S. at 763. Tulsa World’s contention, and
the Detroit Free Presslecision, reflect a similarly cramped notion of personal privacy. Like rap
sheets, booking photographs are “compilations of many facts that may not otherwise be readily
available from a single sourceltl. Specifically, booking photographs allow the public to piece
together other publically available information in a unique manner. They allow the public to
connect a name, criminal charges, and a fBoeking photographs are arguably even more private
than rap sheets because the federal mug skiftigsiot yet in the public domain at aBee Times-
Picayne 37 F. Supp. 2d at 477 n.3 (reaching same conclusion).

Second, even assuming the circumstances of an indictment rendered an individual’'s identity,
appearance, and association with criminal chdrgely available to the public, a mug shot captures
an entirely different piece of private informatiofhis private information is the individual’'s

appearance at a particular moment in time. prhvate information contained in a mug shot has not
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been somehow previously disclosed based on thetmednt and prior judicial proceedings. Instead,
a mug shot captures an expression and a momemimot otherwise available to the public in any
other manner. Because a booking photograph conasringlividual’s person and is generally held
for limited use by Defendants, federal indicteesiing trial have a strong and significant privacy
interest in their booking photographs.
2. Public Interest

Tulsa World contends that disclosuretloé booking photographs “is likely to contribute
significantly to public understanding of the operations or activities of the governnseset,”
Trentadue501 F.3d at 1236 (internal quotations omitiéacause it will allow “scrutiny of USMS
activities, law enforcement and how the cosystem handles charged but not yet convicted
persons,” (Resp. to Mot. for Summ. J. 6). &lgorld provided nine examples of how disclosure
of booking photographs is likely to serve the pulriterest: (1) to determine whether agents have
arrested the correct person; (2) to show favorablafavorable treatment by the arresting agency;
(3) to show fair or disparate treatment of prigsnét) to expose racial ethnic profiling in making
arrests; (5) to reveal the appearance of a prisoner, as this reflects upon the arresting agency’s
performance of its duties; (6) to compare thespe’'s appearance at the time of arrest to his
appearance at trial, as this shows whetherittizvidual has been treated fairly; (7) to allow
witnesses to come forward with information andstssilving other crimes; (8) to aid in the early
capture of a fugitive prisoner; and (9) to shahether the indictee took the charges seriously. In
sum, Tulsa World contends that the disclosiif@ooking photographs “is inextricably intertwined

with the public criminal charges against that person and law enforcement or governmental agencies

duties such that it may tend to reflect whether otm®triminal charges have or do not have merit
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and whether the federal authorities are properbsecuting or failing to prosecute prisoners or
others.” (Resp. to Mot. for Summ. J. 8.)

The Court concludes that disclosure fetleral booking photographs is not likely to
contribute significantly to publienderstanding of federal law enforcement operations or activities.
Examples 1, 7, and 8 relate to the public’s increased ability to assist federal law enforcement
agencies in accomplishing their objectives. dinentirely speculative and dubious proposition that
disclosure of booking photographs would, on balance, assist federal officials in catching more
criminals or catching the correct criminals. Evetie public did assist on limited occasions, the
public’s interest in effetive law enforcement is not the type of public interest within the core
purposes of the FOIA. Example 9 — whetheritithctee took the charges seriously — also does
nothing to shed light on government activities or operations. The public may certainly be interested
in this information, but this does not mean theask of such information serves any public interest
recognized under the FOIA.

Examples 2-6, relating to uncovering government misconduct, are similar to the “Rodney
King” example first set forth bthe Sixth Circuit’s dicta iDetroit Free Press The Court agrees
that uncovering government misconduct would furthercore purposes of FOIA. However, this
Court concludes that releasing booking photographs does nothing to meaningfully expose
government law enforcement officials’ condugptblic scrutiny. Specifically, the Court finds that
an indictee’s appearance at the time of his mugshwait necessarily attributable to his treatment
by law enforcement officials. It is equally, if not more, likely that an indictee’s appearance is
attributable to his conduct prior to arrest. Rert any differences between an indictee’s booking

photograph and trial appearance do not necesgariiikely reveal how he was treated by law
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enforcement officials while in prison. Such difaces could be attributable to any number of
factors. Finally, the public’s ability to identifgnd presumably count, the number of arrests of a
certain racial category is not likely to sheghli on the existence of improper racial or ethnic
“profiling.” Even assuming the public couldgmerly categorize individuals based on their booking
photographs, sheer numbers are not likely to meaniggbntribute to thipublic discussion. After
careful consideration of all identified public intsteand examples thereof, the Court concludes that
booking photographs are not likely to allow the pubh@any meaningful way, to better understand
the operations or activities of law enforcement officials. Therefore, disclosure does not shed light
on law enforcement activities or operations and does not serve the core purposes of the FOIA.
3. Balancing

The Court has concluded that (1) a strong personal privacy interest attaches to booking
photographs taken by federal officials of fedendlictees, even while such indictees are involved
in ongoing criminal proceedings; and (2) disckesaf such booking photographs is not likely to
contribute significantly to the public understanding of federal law enforcement activities and
operations. The balance therefore tips decidedigvar of privacy, and disclosure of the booking
photographs could reasonably be expected to constitute an “unwarranted” invasion of personal
privacy.
VI.  Conclusion

The Courrholds (1) Tulse World has standin¢to bring this FOIA action (2) Tulse World
has not made¢ a sufficient showing that it is entitled to discovery; and (3) Defendants properly
withhelc the requeste booking¢ photograph pursuar to Exemptior 7(C). Therefore, Defendants’

Motion to Dismiss (Doc. 8) is DENIED; Defendants Motion for Summar Judgmer (Doc. 10)is
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GRANTED; anc Plaintiff's cross-motio for summar judgment which was containe: within its
respons brief, is DENIED. Plaintiff's Fed. R. Civ. P. 56(iiotion to Deny Defendant’s Motion
for Summar Judgmer or Continue¢ the Respons to Obtain Discovery in this Case (Doc. 24) is
DENIED. Defendants’ Motion to Strike PlaintiffRequest for Summary Judgment and Plaintiff's
Statement of Material Facts (Doc. 33) is DENIED. A separate judgment will be entered.

IT IS SO ORDERED this 28th day of March, 2011.

Tlsree C X

TERENCE C. KERN
United States District Judge
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