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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

YVONNE E. RABON,
Plaintiff,
Case No. 09-CV-756-TLW

VS,

MICHAEL J. ASTRUE,
Commissioner of Social Security,

N N N N N N N N N N

Defendant.
OPINION AND ORDER

Plaintiff Yvonne E. Rabon seeksdicial review of the desion of the Commissioner of
the Social Security Administration denying heaiicl for supplemental security income benefits
under Title XVI of the SociaBecurity Act (“SSA”), 42 U.S.C. 8§ 1382c(a)(3). In accordance
with 28 U.S.C. 8§ 636(c)(1) & (3), the parties haxmnsented to proceed before a United States
Magistrate Judge. (Dkt. # 8).n4 appeal of this decision will karectly to the Tenth Circuit.

Standard

The role of the Court in véewing a decision of the @omissioner under 42 U.S.C. §

405(g) is only to determine whwedr substantial evidee supports that deston and whether the

applicable legal standards meeapplied correctly._ SeRriggs ex. relBriggs v. Massanari248

F.3d 1235, 1237 (10th Cir. 2001). Substantial enad is more than scintilla, less than
preponderance, and is such relevant eviden@raasonable mind might accept as adequate to

support a conclusion. &iardson v. Peraleg02 U.S. 389, 401 (1971) (quoting Consolidated

Edison Co. v. NLRB305 U.S. 197, 229 (1938)). The Court may neither reweigh the evidence

nor substitute its judgment for that of the Commissioner. Casi&earetary of Health &

Human Service933 F.2d 799, 800 (10th Cir. 1991).
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A claimant for disability benefits bearsetburden of proving a disability. 42 U.S.C. §
423(d)(5); 20 C.F.R. § 416.912(a). “Disabled”dsfined under the Act as an “inability to
engage in any substantial gainful activity bagen of any medically determinable physical or
mental impairment which can be expected tsultein death or which has lasted or can be
expected to last for a continuopsriod of not less than 12 months42 U.S.C. 8§ 423(d)(1)(A).
To meet this burden, plaintiff istiprovide medical evidence whpairment and the severity of
the impairment during the time of his alleged Hikgy. 20 C.F.R. § 416.912(b). A disability is
a physical or mental impairment “that resudltsm anatomical, physiological, or psychological
abnormalities which are demonstrable by medicatiyeptable clinical ahlaboratory diagnostic
techniques.” 42 U.S.C. § 423 (d)(3). “A phydiampairment must be established by medical
evidence consisting of signs, symptoms, and kboy findings, not onlyby (an individual’s)
statement of symptoms.” 20 C.F.R. § 416.908. The evidence must come from “acceptable
medical sources” such as licensed and certg@ahologists and licensed physicians. 20 C.F.R.
§ 416.913(a).

| ssues

Plaintiff argues that the ALS’Decision should be reversed for the following reasons:

1. The ALJ failed to make a proper determipatat step 4 of the sequential evaluation
process.

2. The ALJ failed to make a proper credibility determination.
(Dkt. # 14 at 2).
Discussion
Plaintiff argues that the ALJ failed to malke proper determination at step 4 of the
sequential evaluation process, because the ALJ did not consider plaintiff's depression. (Dkt. #

14 at 2). Plaintiff's agument is without merit. Her degssion is mentioned six times in the



record, twice at the hearing on March 19, 2009, ardundifferent medical records dating from
July, 2008 through March, 2009. (R. 50, 56, 150, 367-@&)e of the recoslis undated. (R.
150). None of the records indteathat plaintiff's depression ign impairment. The records
merely note that plaintiff has “depressi and is taking medication for it._|d.

Moreover, defendant correctly notes that piffimever raised this issue before the ALJ
or the Appeals CouncilAt the hearing, the ALJ asked plaffis counsel to sta his theory of
the case. He said:

We have two theories, Your Honor. ©would be 96, SSR-96AP. The claimant

because of the severity of her physicamplaints would be unable to maintain

SGA, basically because of her need to recline throughautddly, and also

because of her what | call bad days, becaiideer asthma that requires a lot of

rest, and a lot of use of her inhalerswdtuld interfere withany kind of full-time

employment. The second theorylable 1. And it would be 2/01, 2/01/02.

(R. 23). Nowhere does plaintiff's cowsdentify “depressin” as an issu. Furthermore, in
response to her counsel’s questigplaintiff testified that herrikle is the reason that she feels
she is disabled. (R. 26). When asked lateshd was “having any oth@roblems that would
interfere with . . .” household activities, plaint§aid, “My asthma.” (R. 30). Near the end of
the hearing, plaintiff was even more definitive:

Q [by plaintiff’'s counsel] Whether arot you had any problems that we haven't

talked about? We talked about thekle pain. You've talked about your

shortness, or your breathing problemndAyou’ve talked about your drowsiness.

Any, any other problem?

A No.

(R. 34). Later in the hearing plaintiff told hasunsel, “They say | wadepressed, for depression

and osteopenia. They put me on some kind obastedicine.” (R. 46).Plaintiff’'s counsel did

not follow up with any questions abt plaintiff's “depression.” Irfact, Plaintiff’'s counsel did

' The statement regarding “bad days,” as tlmdcript later makes clear, is a reference to
plaintiff's difficulties with her anke. (R. 27-29). Itis not a refnce to emotional difficulties.
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not ask a single question aboutr Hdepression.” It is undet@andable that the ALJ did not
consider plaintiff's depression, seoeither plaintiff, nor her counseaver alleged that it was an
impairment of any kind.

Moreover, even if plaintiff's argument is that the ALJ failed to develop the record

regarding her depressiotiis argument fails as well. In Wall v. Astrue61 F.3d 1048, 1063

(10th Cir. 2009), the Tenth Cuit consideredhis issue:

Several preconditions inform an ALJ’'s dutydevelop the adinistrative record.
Under normal circumstances, the ALJ nmagsonably rely on counsel to identify
the issue or issues requiring further depenent. Moreover, a claimant need not
only raise the issue she seékslevelop, but that issue stualso be substantial on
its face. Specifically, the claimant ha® thurden to make sure there is, in the
record, evidence sufficient to suggestremsonable possibility that a severe
impairment exists.

Because neither Claimant, nor her counaejued that memory loss contributed
to Claimant’s alleged disability, the ALdid not err, under our precedents, in
declining to develop the record in thiggeed. While Claimant did state that she
suffered from some memory loss, a memgbairment must be of a nature and
degree of severity sufficient to justify its consideration asc#use of failure to
obtain any substantial gainful work. A minor impairment of one’s memory,
which most individuals suffer as they ageges not rule out all substantial gainful
activity.  Neither Claimant nor heroansel ever argued that a cognitive
impairment contributed to Claimant’s inabylito work. In fact, when asked what
conditions hindered her from looking rfemployment, Claimant stated that
migraines, pain in her neck and backdaliabetes prohibiteder from working.
As such, the ALJ could reasonably assume that Claimant’s stated memory loss
had no bearing on the question of [her] alleged disability.

Id. (citations and quotations omitted]J his case is no different.

Because the ALJ did not consider plainsiffiepression, plaintiff further argues that the
ALJ did not perform a proper Winfregnalysis. Plaintiff mkes a vague and unsupported
allegation that the ALJ “must first determirtbe [plaintiffs] RFC. She did this phase
improperly, causing phases two andcethto fail.” (Dkt. # 14 aB). The only specific objection

plaintiff raises is that the ALJ “did not determine the mental demands of [plaintiff's] PRW, nor



did she inquire of the VE aboutetin.” As set forth laove, Plaintiff did notllege that she had
any mental impairments. Thus, this argument is rejected.

Next, plaintiff argues that the ALJ did nperform a proper credibility analysis. An
ALJ’s credibility finding must be closely andfiamatively linked to substantial evidence and not
just a conclusion in the guis# findings. _Hill v. Astrue 289 Fed. Appx. 289, 294 (10th Cir.
2008) (unpublished). Nonetheless, an ALJ’s credibilifindings warrant particular deference,
because he is uniquely able to observe theed@or and gauge the physical abilities of the

claimant in a direct and unmedtied fashion._White v. Barnhat87 F.3d 903, 909 (10th Cir.

2002). Also, although the ALJ should not ignore sablye complaints, he is not obligated to

believe them. _Sewilliams v. Bowen 844 F.2d 748, 754-55 (10th Cir. 1988). The ALJ can

look to objective indicators of pain such as ragés to find relief, use of medications, regular

contact with doctors, and dailgctivities. _Luna v. Bowen834 F.2d 161, 165-66 (10th Cir.

1987).

Plaintiff's argument fails entirely. The Algerformed an extremely detailed credibility
analysis, tying specific evidence to her findingdR. 15-18). The ALJ explicitly considered
plaintiff's testimony (e.g., her testimony that she is th@nary caretaker for her two
grandchildren (R. 15-16), the medl evidence (R. 16-17), plainti#f’activities of daily living
(R. 17), plaintiff's ankle examination, whicshowed her fracture was well-healed maintiff's
use of inhalers to relievher asthma symptoms,ighlaintiff infrequent medical treatment for her

asthma and her ankle problems, idnd the failure of any examing physicians to note any

1 Unpublished decisions are not precedential, but beacited for their persuasive value. See
Fed. R. App. 32.1: 10tir. R. 32.1.



specific restrictions or limiteons (R. 18). The ALJ’s credibility determination was clearly
supported by substantial evidence.
Conclusion
Thus, the Court finds that the ALJ’s opinisnsupported by substaaltevidence and that
the correct legal standards were appliedThe Court AFFIRMS the decision of the
Commissioner.

SO ORDERED this 29th day of March, 2011.

e

T. Lane Wilson
United States Magistrate Judge




