Thomason v. First Pryority Bank et al Doc. 45

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CINDY THOMASON,
Plaintiff,

VS. Case No. 09-cv-796-GKF-TLW

FIRST PRYORITY BANK, and
FIRST PRYOR BANKCORP, INC,,

Defendants.

N N N N N N N N N N

OPINION AND ORDER

Before the Court is DefendaFirst Pryor Bankcorp, Inc.’§lotion for Rule 11 Sanctions
and Brief in Support. (Dkt. # 16). Plaintiifdd a response and an additional brief (dkt. ## 20,
28), and defendant filed a reply and a supplenhémiaf (dkt. ## 21, 27). At the request of the
Court, the parties then filed additional supplemental briefs. (Dkt. ## 32, 33). The undersigned
held two hearings, one on March 11, 201@j a second on June 23, 2010. (Dkt. ## 23, 30).

Background

Plaintiff filed this lawsuit on December 2009, asserting, against both defendants, a
state law claim for retaliatonfischarge under Okla. Stat. &5, 8 1001, a federal Title VII claim
under the Civil Rights Act of 1964, and a federaiml under 29 U.S.C. § 1132(c). (Dkt. # 2-1).
The first two claims are asserted under Coung,@md the third claim iasserted under Count
Two. 1d. Defendant’s Motion for Sancins addresses only Count One.

On December 14, 2009, defendant's counseliled a letter to plaintiff's counsel
invoking Federal Rule of Civil Proceduté. (Dkt. # 28-2). The letter states:

Enclosed please find Defendant First Prig@nkcorp, Inc.’s Motion for Rule 11

Sanctions Against Plaintiffral Brief in Support. In compliance with . . . Fed. R.

Civ. P. 11, we are serving this draft motmmyou and stating oumtention to file

it with the Court aftethe passage of twenty-oneydaunless you agree to dismiss
First Pryor Bankcorp, Inc. asparty to this lawsuit.
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Id. On December 21, 2009, defendant filed atidoto Dismiss, among other things, Count
One. (Dkt. #9). On January 5, 2010, plaintiff responded to defendant’s Rule 11 letter stating
that “. . . we will be willing to dismiss the actias to the EEOC claims [Count One]. | will file
a response to your Motion to [D]ismiss accordinglyDkt. # 28-2). On that same day, plaintiff
filed its response to defendant’s Motion tosiiss and followed through with her counsel's
promise, stating:

While plaintiff believes that there & claim against Bankcorp under EEOC the

litigation of that issue would be timersuming and would not effect the limits

placed on the plaintiff by statue and therefPlaintiff will not object to dismissal

of count one as to BankcorpPlaintiff does not release Bankcorp from any
liability it might have that flow[s] from First Pryority as it subsidiary.

(Dkt. # 15) (emphasis added). On Januar2@®l0, defendant’'s counselrote to plaintiff's
counsel in response to this statement:

While we appreciate your willingness tthosv a dismissal, we believe it is your
affirmative duty to actually dismiss thisa@in, with prejudice, rather than relying
on a dismissal by the Court which would w#hout prejudice. Accordingly, we
have enclosed a Joint Dismissal asQount One as it relates to First Pryor
Bankorp and would request that you confirm in writing your permission for us to
file this Dismissal. We ask that yalo so by 5:00 p.m. on Friday. We intend to
file a motion for sanctions next Mondaggluding the request for reimbursement
of attorney’s fees for pursuing First PryBankcorp’s Motion to Dismiss, if we
are unable to obtain an agd dismissal with prejudice as to Count One this
week.

(Dkt. # 27-1 at 1). Defendant’stler expressly refers to pldifi's response brief but does not
refer to plaintiffs January 5, 2010 letter.ld. After receiving defendd’s letter, plaintiff
immediately responded, stating that “. . e ttismissal without pragice by the court would

seem proper at this time.” (Dkt. # 27-2 at 1).

' The record does not reflect any directp@sse to plaintiff’'s January 5, 2010 letter.



On January 12, 2010, defendant filed its MotionRule 11 Sanctions. (Dkt. # 16). On
May 21, 2010, the District Court granted deferttgalotion to Dismiss. (Dkt. # 25).
Analysis
Defendant’s Motion for Sanctions is governey Federal Rule o€Civil Procedure 11,
which provides as follows:
By presenting to the court a pleading, written motion, or other paper--whether by
signing, filing, submitting, or later advocating it--an attorney or unrepresented

party certifies that to theest of the person’s knowledge, information, and belief,
formed after an inquiry reasdnla under the ccumstances:

the claims, defenses, and other legal entidns are warranted by existing law or
by a nonfrivolous argument for extendingoaifying, or reversig existing law or
for establishing new law.

Id. “Rule 11 sanctions are an extraordinagyedy . . . [and] are intended to discourage

frivolous litigation, not to punish ligants.” Greeley Pub. Co. v. Herge283 F.R.D. 607, 611

(D. Colo. 2006) (citindBrown v. Pierce Mfg., In¢.169 F.R.D. 118, 119 (E.D.Wis.1996)). “Rule

11 sanctions are designed to disage dilatory or lausive tactics and help to streamline the

litigation process by lessening frivolousichs or defenses.” Massengale v. R#y7 F.3d 1298,

1302 (11th Cir.2001).

The Court will first consider whether plaintiffiding of Count One rises to the level of
sanctionable conduct. In this respect, ther2isCourt’'s Opinion ad Order dismissing Count
One is instructive:

Even assuming arguendo that Oklahoma law may recognize an employer-
employee relationship as operationahkisting between Thomason and Bankcorp

by virtue of the latter's majority owmnghip interest in First Pryority and its
alleged role in at least some FiRtyority employee management, Bankcorp’s
motion as to Count One should nevertheless be granted because Thomason did
not exhaust her administrative remedieseagiired by Oklahoma and federal law.
Thomason did not file an EEOC Chargé Discrimination for her claims of



sexual harassment against Bankcorp. “Exhaustion of administrative remedies is a
jurisdictional prerequisite to suiinder Title VII.” Jones v. Runyordl F.3d
1398, 1399 (10th Cir. 1996).

Furthermore, under the OADA, Oklahonmaurts also require exhaustion of
statutory remedies as a “jurisdictionaleprquisite for resorto the courts.”
Thomason'’s failure to exhaust her admmaisve remedies prioto bringing this
suit acts as a jurisdictional bar, wh mandates a Fed. R. Civ. P. 12(b)(1)
dismissal of Count One as against Bankcorp.

Moreover, regardless of any jurisdanial defect, Bankcorp is nevertheless
entitled to dismissal of Count One besalt has fewer than fifteen employees
and is not subject time provisions of either Title Vor Okla. Stattit. 25, § 1101.
See42 U.S.C. 8§ 2000e(b); Okla. Stat. tit. 25, § 1301(a). Plaintiff fails to even
allege in the Complaint [Doc. No. 2] that Bankcorp is subject to the provisions of
either statute. . . . Here, in failing to giéethat Bankcorp is subject to either Title
VII or Okla. Stat. tit. 25, § 1101, Thomasbas failed to state a claim to relief
that is even possible, mutdss plausible on its face.

(Dkt. # 25 at 2-3). Tis, plaintiff not only broght claims that were fisdictionally barred on
their face, plaintiff also failed to allege any mthat would make those claims “possible,” even
were the jurisdictional bar not present. Put $ymplaintiff's claims aginst defendant were not
“warranted by existing law dsy a nonfrivolous argument for exiging, modifying, or reversing
existing law or for establishing new law.” Ri&ff’s counsel clearly violated Rule 11(b)(2).

Nonetheless, even given a clear violation of Rule 11, there are certain prerequisites to the
imposition of sanctionsRule 11(c)(2) states:

A motion for sanctions mugte made separately from any other motion and must

describe the specific conduct that allegedblates Rule 11(b). The motion must

be served under Rule 5, but it must nofilesl or be presentketo the court if the

challenged paper, claim, defense, eotibn, or denial is withdrawn or

appropriately corrected within 21 days after service or within another time the

court sets. If warranted, the coumtay award to the prevailing party the
reasonable expenses, including attorney’s fees, incurred for the motion.

2 Plaintiff's counsel should avoid sh violations in the future.



Id. “The purpose of this safe harbor provision . . . is to give the offending party the opportunity,
within 21 days after service of the motion &anctions, to withdrawhe offending pleadingnd

thereby escape sanctions.” Barber v. Miller 146 F.3d 707, 710 (9th Cir. 1998) (emphasis in

original). If the offending party fails to withaw or correct the pleadyn then “the court may
impose an appropriate sanction on any attorney.fillw or party that vichted the rule or is
responsible for the violation.Fed. R. Civ. P. 11(c)(1).

Defendant served its December 14, 2010 letieJ.S. Mail. Because defendant chose
this method of service, the ap@ton of Rule 6 provided plaifitiwith an additional three days,
for a total of twenty-four (24) d&, in which to withdraw Cour®ne. Thus, plaintiff had until
January 7, 2010 to do so. Qanuary 5, 2010, two days prior t@ttleadline, plaintiff offered to
dismiss Count One without prejudice and statatl $he would confirm thisffer in her response
to defendant’s Motion to Dismiss, which she thdt same day. Defendant effectively declined
this offer on January 6, stating that “. . . wéidae it is your affirmativeduty to actually dismiss
this claim, with prejudice, rather than relg on a dismissal by the Court which would be
without prejudice.” In response,gitiff reiterated her belief #t a dismissal without prejudice
would be appropriate. Based timese facts, if a dismissal thout prejudice constitutes a
“withdrawal” of a challenged claim, an acceptaméeplaintiff's offer would have served the
purposes of Rule 11, and a refusal to accept such an offer would have contradicted those
purposes.

At least two courts have addressed wheghdismissal without pragice constitutes the

withdrawal of a challenged claim. Magle Industries, Inc. v. Ford Motor Cd.73 F.R.D. 448

(E.D.Mich. 1997), the defendant filed a motion segkRule 11 sanctions after the plaintiff had

first offered to dismiss the challenged claimishaut prejudice and theformally sought to do



so, both within the twenty-one day safe harbor period.atld58-59. The court found that the
plaintiff's actions satisfied Rule 11's requirent that the challenged claim be “withdrawn or

appropriately corrected.” Id.Similarly, in Photocircuits Corp. v. Marathon Agents, Jrik62

F.R.D. 449, 452 (E.D.N.Y. 1995), theapitiff offered to dismiss it€omplaint without prejudice
and then formally sought to do so. Ht.452. The court ultimateldismissed the Complaint
without prejudice, and the defendant sought Rule 11 sanctionsln idenying the defendant’s
motion, the court found that the plaintiff haluntarily withdrawn the Complaint within

twenty-one days and was, thered, entitled to protection undBule 11's safe harbor provision.

Id. This Court agrees with thesidt and the reasoning of both Nagled Photocircuitand
concludes that a plaintiff whaesks to voluntarily dismiss a amiwithout prejudice within the
twenty one day safe harbor period is #edi to the protection of that provision.

Here, however, unlike in_ Nagkend_Photocircuitsplaintiff did not fle a formal motion

seeking to withdraw Count Onépwever, plaintiff did notifydefendant twice, and the Court
once, that it was willing to dissé Count One without prejudice, and defendant did so within the
twenty-one day safe harbor pmti These offers were preciselpnat defendant demanded in its
December 14 letter. (Dkt. # 28-2) (defendanedtened to file its Rule 11 motion “. . . unless
[plaintifff agree[d] to dismiss First Pryor Blcorp, Inc. as a party to this lawsuit).
Nonetheless, defendant declined the offers.rddeer, even had defendant originally demanded
that plaintiff dismiss Count One with prejudjan acceptance would have served the purposes
of Rule 11 (which must be read in a manner thatonsistent with its safe harbor provisions).
Thus, although the better course of action aintiff would have been to formally seek

dismissal under Rule 41, defendant’s refusal aingiff's offer was not easonable. Therefore,

® No where in defendant's December 14 fettlwes it demand that plaintiff dismiss the
challenged claims with prejudice.



without reaching the issue of whether an “offe”withdraw a pleading alone is sufficient to
invoke the safe harbor provision Bile 11, the Court concludes thathis instage it would be
inappropriate to award “deterrent” sanctions in favor of defendant, since defendant unreasonably
refused to accept the very offer it demanded, aaohiidff made that offeboth to defendant and
to the District Court during the safe harbor pefio@ihus, the Court concludes that sanctions are
not warranted here.
Conclusion
Based on the foregoing, defendamifstion for Sanctions is DENIED.

SO ORDERED this 13th day of September, 2010.

e S

T. Lane Wilson
United States Magistrate Judge

4

The Court’s conclusion would have beere ttame had plaintiff's offer, as defendant
incorrectly argued, come on the twenty-second day.



