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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA
JOHNNIE LOUISMCALPINE,
Plaintiff,
V. Case No. 10-CV-0048-CVE-TLW
MARYBETH SHIRLEY MCALPINE,

JOHN R. OWEN, ELMER GARI OWENS,
and LARRY ELKINS,

Defendants.

N N N N N N N N N N N N

OPINION AND ORDER

Now before the Court are plaintiff's MotionWacate Order to Dismiss and Amend Pleading
(Dkt. # 12) and Amended Complaint (D¥t13). Plaintiff, appearing ps® filed a Complaint (Dkt.
# 1) alleging that defendants conspired to “injtinegaten, intimidate, and inflict severe physical
and mental pain upon” him and conspired to “persuade [him] to commit assisted suicide . ...” DKkt.
# 1, at 5-7. On January 26, 2010, the Court isamedpinion and Order (Dkt. # 5) dismissing the
complaint for lack of subject matter jurisdicti@nd entered a judgment (Dkt. # 6) dismissing the
case. Plaintiff requests that the Court vacat®gmion and Order and judgment, and allow him
to file an amended complaint.

l.

Plaintiff alleges that he is a restricteda@e Indian who resides at the Grayhorse Indian
Village in Osage County, Oklahoma. Dkt. # 1, at 2. Plaintiff alleges that defendant Marybeth
McAlpine is his wife, and that shis a resident of Oklahoma. _ldt 1. Plaintiff alleges that

defendants Owen and Owens are medical doctorsigpialysician assistants, and that they are both
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residents of Oklahoma._ldt 1-2. Plaintiff alleges that fisdant Elkins resides in Oklahorhdd.
at 1. He alleges that the defendants conspiredlicct severe physical and mental pain on him, and
conspired to persuade him to commit assisted suicidet &l.
.
The Court treats plaintiff’s motion as a nwotifor relief from a final judgment under Fed.
R. Civ. P. 60(b). “Rule 60(b) relief is extramary and may be granted only in exceptional

circumstances.” Beugler v. Bington N. & Santa Fe Ry. Co190 F.3d 1224, 1229 (10th Cir. 2007)

(quotation omitted). A party may show “exceptional circumstances” if it can satisfy one or more

of the grounds for relief set forth in RW6O(b). Van Skiver v. United Stai&62 F.2d 1241, 1243-

44 (10th Cir. 1991). Rule 60(b) provides, in relevant part:

On motion and upon such terms as are justctiurt may relieve a party or a party's
legal representative from a final judgment, order, or proceeding for the following
reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligenoald not have been discovered in time

to move for a new trial under Rule 59((8) fraud (whether heretofore denominated
intrinsic or extrinsic), mispresentation, or other miscontlotan adverse party; (4)

the judgment is void; (5) the judgment hagb satisfied, released, or discharged, or

a prior judgment upon which it is based baen reversed or otherwise vacated, or
itis no longer equitable that the judgmemiislid have prospective application; or (6)

any other reason justifying relief from the operation of the judgment.

Rule 60(b) “is an extraordinary procedure whsgeks to strike a delicate balance between two
countervailing impulses: the desire to preseredittality of judgments and the incessant command

of the court's conscience thasjice be done in light of ahe facts.”_Jennings v. Rivei394 F.3d

850, 856 (10th Cir. 2005) (citations omitted) (emphasixiginal). In reviewing the motion and

! The complaint provides no information about Elkins, other than the allegation that Elkins
had or is having sexual relations with Marybeth McAlpine. Dkt. # 1, at 4.
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the Amended Complaint, the Court construes plaintiff's ggpleadings liberally. _Hall v.
Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).
[1.

Plaintiff alleges that this Court erred in dismissing his Complaint for lack of subject matter
jurisdiction for four reasons: that the Court hagdsity jurisdiction over this matter, Dkt. # 3; that
the Court has federal question jurisdiction under the “Assisted Suicide Funding Restriction Act of
1997,” id. at 4; that the Court has jurisdiction because the claims involve the activities of non-
Indians against an Osage on the Grayhorse Indian Villagat @&l.and that the Court has federal
guestion jurisdiction under the “Protection andivAcacy for Mentally Ill Individuals Act,” id.The
Court will consider each of these arguments.

A. Diversity Jurisdiction

The Court previously determined that it did not have diversity jurisdiction over this matter
because all parties are residents of OklahoRiaintiff argues that the “Grayhorse Indian Village
is not a part of, nor has ever been a part ef State of Oklahoma.” Dk# 12, at 2. Further, he
argues that his status as a membf the Osage Tribe and as a “protected ward of the Federal
Government” means that he is diverse from the defendants in this actien.31d.

“A Native American residing within the borders afstate is a citizen dfat state . . . .

Richardson v. Maloner62 F. Supp. 1463, 1467 (N.D. Okl91); Deere v. New YorkR2 F.2d

851, 852 (N.D.N.Y. 1927); see al$8E GHARLESALAN WRIGHT ET AL., FEDERAL PRACTICE AND
PROCEDURES 3622 (3d ed. 2009) (“[a]n Indian who has remed on a tribal reservation is a citizen
of the state in which it is located; an Indian whe t&dt the reservation B citizen of the state in

which he or she has established a domicile undengbal principles”). Therefore, plaintiff is a



resident of Oklahoma for diversity jurisdiction purposes, regardless of the legal status of the Osage
Reservation or the Grayhorse Indian VilldgeDefendants are also residents of Oklahoma.
Therefore, this Court does not have diversity jurisdiction over plaintiff's claims.

B. Federal Question Jurisdiction Under the “Assil Suicide Funding Restriction Act of 1997"

Plaintiff alleges that his clai that defendants conspired to convince him to commit assisted
suicide arises under federal law, particularky Assisted Suicide Funding Restriction Act of 1997,
42 U.S.C. § 14401 eteq(ASFRA). However, the ASFRA does not provide a private right of
action, nor does it prohibit assisted suicide. AB&RA prohibits the use of federal funds to pay
for items and services associated with suicidessrsted suicide. 42 U.S.C. § 14401(b). It cannot
form the basis of this Court’s subject matter jurisdiction over plaintiff's complaint.

C. Jurisdiction Over Claims Involving Ndndians on the Grayhorse Indian Village

Plaintiff argues that, because his claimgolve non-Indians on the Grayhorse Indian
Village, only the Osage Tribal Court and this Court may exercise jurisdiction. He further argues that
the Osage Tribal Court cannot exercise jurisdictver this matter and, therefore, the application
of Oklahoma’s Assisted Suicide Preventiort,Agkla. Stat. tit. 63 § 3141.3, “becomes a question
of federal law under federal jurisdiction on thea@@rorse Indian Village.” Dkt. # 12, at 5-6.

Plaintiff's suggestion that federal subjecttteajurisdiction can be created by the inability
of any other court to hear the eds incorrect. “Federal courts are courts of limited jurisdiction.

They posses only that power authorized by @trion and statute . ... Kokkonen v. Guardian

2 Plaintiff's citation to _In re Application of Konaha31l F.2d 737 (7th Cir. 1942), is
inapposite. In that case, the Seventh Circuit held that the federal government exercised
exclusive jurisdiction over crimes committed by a member of a tribe while on the tribe’s
reservation. It has no bearing on federal jurisdiction over civil actions brought by tribal
members.



Life Ins. Co, 511 U.S. 375, 377 (1994). Therefore, thailability of another forum for his case
is immaterial to this Court’s jurisdiction.

D. Federal Question Jurisdiction Under the “Protection and Advocacy for Mentally Il
Individuals Act

Plaintiff argues that federal question jurn exists pursuant to the Protection and
Advocacy for Mentally Ill Indviduals Act, 42 U.S.C. § 10801 s2q(PAMIIA). Like the ASFRA,
the PAMIIA does not create a private rightaaition, nor does it prohibit the activities plaintiff
alleges occurred. One of the purposes of the PAMIIA is to “assist States to establish and operate
a protection and advocacy system for individweith mental illness which will . . . protect and
advocate the rights of such individuals throuagttivities to ensure the enforcement of the
Constitution and Federal and Statatutes . . . .” 42 U.S.@.10801(b)(2). The Constitution and
federal and state statutes refert@ih the PAMIIA are the bases of plaintiff's substantive rights,
not the PAMIIA itself. Therefore, the PAMIIA caot form the basis of this Court’s subject matter
jurisdiction. Plaintiff has identified no Constitatial provision or federal statute that defendants
violated in this case. Therefore, the Court lacks federal question jurisdiction over his claims.

The Court previously dismissed plaintiff's colaiot for lack of subject matter jurisdiction
and entered judgment dismissing the case. #kh,6. Plaintiff has provided no valid reason why
this dismissal was in error. Further, the Gdwas reviewed plaintiff's Amended Complaint and
finds that it asserts the same claims and bases for jurisdiction as the Complaint and the instant
motion. Dkt. # 13. For the reasons stated alaowkin the Court’s Opinion and Order of January
6, 2010 (Dkt. # 5), the Court lacks jurisdiction otlee claims asserted in plaintiff’'s Amended

Complaint.



IT ISTHEREFORE ORDERED that plaintiff’s Motion to Vacate Order to Dismiss and
Amend Pleading (Dkt. # 12) denied.

IT ISFURTHER ORDERED that plaintiff's amendedomplaint (Dkt. # 13) islismissed
for lack of subject matter jurisdiction. A separate judgment is entered herewith.

DATED this 2nd day of February, 2010.

(Lane Y Can(
CLAIRE V. EAGAN, CHIEF .U, IDGE
UNITED STATES DISTRICT COURT




