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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CRAIG ALLEN WASHUM, )
Plaintiff, ))
V. ; Case No. 10-CV-181-PJC
MICHAEL J. ASTRUE, Commissioner of the ))
Social Security Administration, )
Defendant. ))

OPINION AND ORDER

Claimant, Craig Allen Washum (“Washum”), pursuant to 42 U.S.C. § 405(g), requests
judicial review of the decision of the Consgioner of the Social Security Administration
(“Commissioner”) denying his applications for digey benefits under the Sal Security Act, 42
U.S.C. 88 40kt seq In accordance with 28 U.S.C. § 636(3)&hd (3), the parties have consented
to proceed before a United States Magistrate Juligg appeal of this ordewill be directly to the
Tenth Circuit Court of Appeals. Washum apgfs the decision of thedministrative Law Judge
(“ALJ”) and asserts that the Commissioner erred because the ALJ incorrectly determined that
Washum was not disabled. For theasons discussed below, the CAREVERSES AND
REMANDS the Commissioner’s decision.

Claimant’s Background

Washum'’s appeal is based solely on mestalés; therefore the Court does not address the
evidence relating to his physical impairments.

At the time of the hearing before the Abn September 10, 2008, Washum was 50 years old
and had a high school education. (R. 20- 21¢.claimed the onset of his disability was June 2,

2002. (R. 20)Washum last worked in 2000 when he was fired for not getting along with another
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employee and for a violent temper. (R. 23, 35-38Vhen asked why he had not attempted to

return to work, Washum replied that he could‘feep control of my mind sometimes.” (R. 23).
Washum testified that depression had interfevigd his ability to do things his entire life.

(R. 32, 35-36). He describedcasions where his “mind just won't plug in and let me do things

| need to dd. (R. 32). He added that “it takes a while for my brain to start workitdy.”He

reported that he has on average six “bad” days a month and takes Melatonin to help him sleep all

day on those days. (R. 38). Washum testifiediibavas able to sleep approximately seven hours

at night. (R. 36). He takesdaily three-hour nap as he feekhausted by 1:00 p.m. (R. 36-37).

Washum testified that he is able to ntain his own persondlygiene, cook, wash his
laundry, and do some household chores. (R. Bdijh his inheritance money, he hires help to
clean his homeld. He eats half of his meals at a looalintry store, but has problems visiting with
people there. (R. 31, 35). Most of his timespent alone in his hamand he has little social
contact. (R. 31, 34). He has problems keeping close friends because he cannot “handle it.” (R.
34-35). He does not care to seetreés. (R. 34). He testifieddhhe goes to church on occasion
and studies “God’s way” which helps him with his anger issues. (R. 34-35).

Washum testified that has been diagnosit eepression and has received counseling and
antidepressant medications from Associated&stor Therapy (“ACT”).(R. 28, 33). However,
he stopped taking antidepressants because his physician at ACT kept changing them and he felt
worse on the medications. (R. 337). Every other day he feelsiabe is walking in a “puddle
of molasses”; the feeling sometimes lasts fangpte of hours and he sits down until the sensation

clears enough for him to function. (R. 33). He had difficulty keepingis appointments at ACT



due to lack of transportation. (R. 28-29, 37). ks testified that he lost his driver’s license in
1999, but got another license two months prior to the hearing. (R. 28-30).

Washum presented to ACT on March 13, 2006 to address a history of depression and
anxiety. (R. 228-29, 423-24). He stated thatas the first time he sought mental treatment.
(R. 229, 424). He reported a childhood onsetagfression and anxiety and described difficulty
with sleep, fatigue, concentration, processing, and short and long term medorye also
complained of daily flashbacks to incidents of childhood abuse by his father, panic attacks,
obsessive compulsive tendencies, excessive worry, extreme isolation, detachment, and
exaggerated startle respon$e. Washum advised that he had a history of physical outbursts,
assaults, aggression, substance abuse and legal prolientte reported suicide ideatioid.

He had difficulty meeting his own financial needs and had relied on his paléntde

described a poor work history, generally lasting only 1-1.5 years on &jobhe ACT licensed
professional counselor (“LPC”) who interviewed Washum at this initial evaluation diagnosed
him with major depressive disorder (“MDD”), post traumatic stress disorder ( “PTSD”), and
polysubstance sustained remission and evaluated him with a Global Assessment of Functioning

(“GAF”) ! of 33 currently and 45 in the previous yelt. The LPC also noted to rule out MDD

The GAF score represents Axis V of a Multiaxial Assessment sySegAmerican Psychiatric
Association, Diagnostic and Statistical ManuaM#ntal Disorders 32-36 (Text Revision 4th ed. 2000)
(hereafter “DSM-IV”). A GAF score is a subjeaidetermination which represents the “clinician’s
judgment of the individual's overall level of functioningd. at 32. The GAF scale is from 1-100. A
GAF score between 21-30 represents “behavior is ceraity influenced by delusions or hallucinations
or serious impairment in communication or judgment . . . or inability to function in almost all alegas.”
at 34. A score between 31-40 indicates “some impairment in reality testing or communication . . . or
major impairment in several areas, such as work or school, family relations, judgment, thinking, or
mood.” Id. A GAF score of 41-50 reflects “serious symptoms . . . or any serious impairment in social,
occupational, or school functioningld.



with psychotic feature, social phobia, and panic with/without agoraphtibia.

S. Scott Hanan, M.D., of ACT first aluated Washum on March 20, 2006. (R. 322).
Washum said his symptoms of depression had worsened over limé-de reported problems
resulting from his father’s physical and verbal abuse of his entire fartdly. His sister had
committed suicide and he too hia€lquent thoughts of suicidéd. Washum reported that he had
a past history of substance abuse, but was attempting to be “cldarDr. Hanan observed that
Washum had satisfactory grooming and eye contact, organized thought process and appropriate
affect, though he questioned Washum'’s insigght. Dr. Hanan diagnosed Washum with MDD and
prescribed Prozac for his depressidoh.

An ACT treatment team desed a treatment plan for \&kaum on April 24, 2006 based on
his symptoms and diagnoses of MDD and PT@R. 203-210). The plan directed that Washum
continue on medication and participate in individual psycho-social rehabilitation counseling,
including anger management. Washum at thag Was assessed with a GAF score of 50 and given
a fair prognosis. (R. 208).

At his May 23, 2006 follow-up visit with Dr. Hen, Washum reported that Prozac worked
satisfactorily to control his symptoms and he had not experienced any side effects from the
medication.Id. Dr. Hanan renewed Washum'’s prescriptidah.

Washum presented to ACT on June 7, 2006ridividual counseling. (R. 222). Notes
reflect that Washum was in an anxious mood and was having problems due to his financial
difficulties. The counselor referred him for financial assistande.

Dr. Hanan described Washum as having a calm and cooperative mood, coherent speech,

good eye contact, and organized thought procesdudy 5, 2006 appointment. (R. 221). Washum



informed him that he felt calmer aadittle more relaxed with medicatiofd. Dr. Hanan increased
the strength of Washum’s daily Prozad.

During his counseling session on July 24, 2006sMian reported difficulty with his father
due to history of his violence. (R. 220t his August 15, 2006 session, Washum reported an
argument with his father over the small amountefaream his father had served him. (R. 219).

At Washum’s September 6, 2006 appointmeith \Rr. Hanan, Washum reported that the
Prozac was no longer helping his symptoms ofetgxi(R. 218). Dr. Hanan began him on a trial
dose of Lexaprold. Dr. Hanan cautioned Washum agaimsssing his scheduled appointments,
as Washum had missed his follow-up appointment scheduled for August 16, 2D06.

Notes from his September 22, 2006 counselisgisa state that Washum appeared anxious
and reported that his father was in the hosp({l.217). Washum explaed that he had difficulty
with his living situation due to finances and his inability to hold a job. (216-17).

Washum reported to Dr. Hanan on Noven®e2006 that he was sleeping 16 hours a day.
(R. 313). Dr. Hanan noted that Washum padr hygiene and grooming but maintained good eye
contact, was calm and cooperative, had omghthought process, and though subdued, did not
appear particularly depressed. As Washum felt the Lexaprdid not significantly improve his
symptoms, Dr. Hanan changed his medication to Cymbhlta.

On December 6, 2006, the ACT treatment teaassessed Washum and authorized a new
treatment plan of continued individual psychaitabrehabilitation sessions and medication for his

MDD and PTSD. (R. 324-33). Washum was again assessed with problems with depression,

2 Washum also did not keep individual counsglappointments on June 2, August 16, October
11 and November 3, 2006. (R. 315, 317-319).
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anxiety, anger, memory, isolation, withdrawaldaparanoia. (324-33). Washum said he was
uncertain when he was “going to flip out” or become depressed. (R. 331).

Dr. Hanan also saw Washum on December 6, 2@06Dr. Hanan described Washum’s
appearance as disheveled with very poor hygiene. (R. 311). He observed that Washum was calm
and cooperative, with coherent speech androzgd thought process and did not look depressed.
Id. Washum reported that he continued to exgree intermittent days of depressive symptoms
Id. Dr. Hanan continued Washum on Cymbalta for another two molths.

On January 26, 2007, Washum’s ACT case manaas notified that Washum had phoned
and reported that he was agitated with his faginelr'was having difficulty dealing with his anger.

(R. 303). The case manager called Washum and he told her that he took a jack hammer to his father
due to an argument, theratd he “almost did.”ld. In response to the case manager’s suggestion
that he reconsider his living arrangements, Waskaiah he did not warb leave his motherld.

On February 6, 2007, the case manager méoleow-up call to Washum and he informed
her that he had stopped taking his medication gadhe incident with his father because the
medication was not working. (R98). Washum wanted Dr. Hanan to provide him medication for
bi-polar disorder. Id. She advised him to continue with his medication and to keep his next
appointment with Dr. Hanato discuss his concerngd. Washum responded that he did not want
to meet with Dr. Hanan as he had not completed Washum’s disability papelavork

After missing several appointments with bése manager and failing to answer her phone
calls, Washum contacted ACT on April 27, 2007 and rteylaihat he needed to meet with his case
manager; his mother had brain cancer; and his father had died. (R. 291).

ACT case management notes in May 2007 indicate that Washum presented “with anxious



mood,” requesting that Dr. Hanan write a lettatiag that he could not work. (R. 288-90).

Washum called his case manager on July 23, 2007 informing her that he would not be able
to make his appointment for treatment plannindpissmother had died that weekend. (R. 285).
When Washum did meet with her on August2@)7, the case manager observed that he was well-
groomed and well-oriented, with normal affect and good eye contact and was cooperative in
establishing the goals and objectives of his tneat plan. (R. 284). She noted, however, that
Washum became tearful when he discussed his [ghst.

Washum presented to Dr. Hanan on October 15, 2007 to re-establish care from his last
appointment of December 2006. (R. 351). Dm#&taobserved that Washum had a subdued affect
and was on the verge of tears whemliseussed the death of his parents. Washum said he had
been depressedd. Dr. Hanan diagnosed Washum wiiDD and restarted him on Cymbaltial.

During his January 14, 2008 appointment vidith Hanan, Washum discussed his problems
with anger and irritability. (R. 336). He repext that approximately @e a month he felt like a
“pit bull” when he experienced minor slights and inconvenienckes Dr. Hanan described
Washum'’s demeanor as fidgety, anxious and wartiedigh Washum was otherwise pleasant and
cooperative Id. At that time, Dr. Hanan’s working diagnssvas MDD, but he stated that Bipolar
Il Disorder should be considerettl. Dr. Hanan continue@ashum on Cymbalta and added in a
trial of Invega. Id.

On that same date, the treatment team worked with Washum on his new Comprehensive
Treatment Plan (337-50). Washum reported that his medications helped control his anger and
anxiety. (R. 345-46, 348). However, he exgeced increased stress and day-long depressive

episodes due his mother’s death and probate progediR. 343). He reported that he was unable



to cope with depressive episodes and experiendgdalideation without a specific plan or intent.

(R. 339, 343, 345-46, 348). In addition, he experienced crying spells two-three times weekly,
would withdraw and isolate himself 3-4 dayseek, and had paranoid thinking and difficulties with
concentration and sleeping. (R. 348 believed people were talking about him and were plotting

to gang up against himd. Washum had obsessive thoughts alsifather’s past abuse of him

and several times a month he experienced episdde® he heard his deceased father’s footsteps
on his front porch and his father yelling at hifR. 343, 348). The treatment plan continued
individual counseling sessions and medicatieh. Washum’s diagnosis was MDD recurrent, and

his current GAF score was 4@.

Ashok Kache, M.D., M.B.A., provided a Consultative Examination Report on December
5, 2006 based on his physical examination of Wasi{&&n230-37). Washum reported that he had
a history of depression and had been on antidepressants. (R. 231-33). On the date of the
examination Washum was using Cymbalta, but reddhat he could not tell if it were effective.

(R. 231). In Dr. Kache’s impression, Washum had major depression. (R. 233).

Non-examining agency consultant, Carofyaodrich, Ph.D., completed Mental Residual
Functional Capacity Assessment (“MRFC”) angdPsatric Review Technique (“PRT”) forms on
January 19, 2007. (R. 238-55). The periodsstasment was from June 2, 2002 to March 31, 2005.

(R. 242). She noted that Washum alleged he had “probable bipolar disordder.Her notes
indicate that Washum only keptlhlais scheduled counseling appaments, needed help paying his

bills and had little social contact. (R. 254). She also noted that he lived alone, fixed simple meals,
did household chores, and shopped. Dr. Goodaweltluded that there was insufficient evidence

to substantiate the presence ofsodiler at the date last insuihak to a lack of medical evidence



of record. Id.

Dr. Goodrich completed a second PRT foredalanuary 19, 2007 with assessed dates from
September 1, 2005 to January 19, 2007. (R. 6296-For Listing 12.04, Dr. Goodrich assessed
Washum as suffering from depression, chamotd by anhedonia, psychomotor agitation,
decreased energy, and difficulty concentrati(ig. 256, 259). For Listing 12.06, she found that
he had an anxiety-related disorder as evidermedecurrent and intrusive recollections of a
traumatic experience. (R. 256, 261). For the “Paragraph B Critdbia,Goodrich found that
Washum had mild restriction in his activitiesddily living (“ADLs”), moderate difficulties in
maintaining social functioning, and mild difficulien maintaining concération, persistence, or
pace, and no episodes of decompensation. (R. 266). Dr. Goodrich noted that Washum’s
medications for treatment of MDD and PTSDdHanixed effects.” (R. 268). She noted that
Washum had difficulty making his scheduled outpatient treatment appointments, lived alone and
had little social contactld. She determined that Washum llae ability to fix simple meals, do
household chores, shop, and pay his bills with hilp.

In her second MRFC, Dr. Goodrich found that Washum was moderately limited in his
ability to understand, remember, and carry out detailed instructions, and in his ability to interact
appropriately with the general public. (R. 23&he found no other significant limitations. (R.
238-39). Dr. Goodrich concluded that Washeoald perform simple and some complex tasks,

could relate to others on a superficial work basis, and could adapt to a work sit(@tiazv0).

% The “Paragraph B Criteria” are used to assesséirerity of a mental impairment. The four
categories are (1) restriction of activities of daily living, (2) difficulties in maintaining social functioning,
(3) difficulties in maintaining concentration, gestence or pace, and (4) repeated episodes of
decompensation, each of extended duration. S8eialrity Ruling (“SSR") 96-8p; 20 C.F.R. Part 404
Subpt P, App. 1 (“Listings”) §12.00CSee also Carpenter v. Astrug87 F.3d 1264, 1268-69 (10th Cir.
2008).
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Minor Gordon, Ph.D., conducted a consultative psychological evaluation of Washum on
February 15, 2009. (R. 442-50). Dr. Gordon observed that Washum was attentive and alert,
maintained fair eye contact, and had a depressed affect with a “look of sadness.” (R. 444).
Washum stated that his treatment at ACT f@a$TSD due to childhood abuse by his father who
beat him and locked him in a closet for three datys time. (R. 443). Washum reported that he
had nightmares about his father’s crueltgrdpted sleep, low energy, and occasionally thought
people were against him. (R. 448). He informed Dr. Gordon thae had last worked ten years
ago and quit the job due to the hours he was required to abrk.

Dr. Gordon administered several psychologicstistéo Washum as part of his assessment.
(R. 445-46). Washum earned a score of 29 oB#uk Depression Inventory, which Dr. Gordon
assessed as characteristic of an individual sufféromg a moderate to severe level of depression.
(R. 445). Onthe Beck Anxiety Inventory, Washustsre of 32 reflected a severe level of anxiety.
(R. 446). Dr. Gordon indicated a cautious interpretation of Washum’s Minnesota Multiphasic
Personality Inventory-1l score because he felt that Washum exaggerated his symigtoiDs.
Gordon found that Washum exhibited symptoms ofedkills deficiency, inferiority, insecurity,
low self-confidence, and low self-estedch. Washum had borderline to mild memory impairment.

Id. Dr. Gordon opined that the scores did not pr@eMWashum from being able to “follow oral one
and two step instructions,” ariderform some simple type obutine repetitive task on a regular
basis.” Id. He noted that Washum would be abl&amdle his own funds. (R. 447). Dr. Gordon
diagnosed Washum with mild to moderatexiaty and depression, not otherwise specified,
borderline to mild memory impairment, and a GAF score of 65. 443, 446). He found that

Washum did not meet the criteria for a diagnosis of PTSD. (R. 446).
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Dr. Gordon’s evaluation included a Medical Source Statement of Ability To Do Work-
Related Mental Activities. (R. 448-50). [Bordon found that Washum had moderate limitations
in his ability to understand, remember and carry out complex instructions, and in his ability to make
judgments on complex work-related decisions. 4B8). He additionally found that Washum had
mild restrictions in his ability to interact appraely with the public and to respond appropriately
to usual work situations and changes in a routine work setting. (R. 449).

Procedural History

Washum filed applications on September 27, 2@@king disability insurance benefits and
supplemental security income beneiiteder Titles Il and XVI, 42 U.S.C. 88 4@1seq (R. 90-
98). Washum alleged the onset of his disabdgylune 2, 2002. (R. 90). The applications were
denied initially and upon reconsideration. (R. 45-48hearing before ALJ Charles Headrick was
held September 10, 2008 in Tulsa, Oklahoma. (R. 17-43). By decision dated May 28, 2009, the
ALJ found that Washum was not disabled. @16). On January 25, 2009, the Appeals Council
denied Washum'’s request for review of the Alfiiidings. (R. 1-4). Thuyshe decision of the ALJ
represents the Commissioner’s final decision for purposes of this appeal. 20 C.F.R. 88 404.981,
416.1481.

Social Security Law and Standard of Review

Disability under the Social Security Act is defined as the “inability to engage in any
substantial gainful activity by reas of any medically determinalgpéysical or mental impairment.”
42 U.S.C. § 423(d)(1)(A). A claimant is disatlunder the Act only if his “physical or mental
impairment or impairments are of such sevett he is not only unablto do his previous work

but cannot, considering his age, education, &otk experience, engage in any other kind of
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substantial gainful work in the national economy.” 42 U.S.C. § 423(d)(2)(A). Social Security
regulations implement a five-step sequential process to evaluate a disability claim. 20 C.F.R. 8
404.1520. See also Williams v. Bowed4 F.2d 748, 750 (10th Cir. 1988) (detailing steps). “If

a determination can be made at ahthe steps that a claimanbisis not disabled, evaluation under

a subsequent step is not necessaly.”

Judicial review of the Commissioner’s determination is limited in scope by 42 U.S.C. §
405(g). This Court’s review is limited to twoquiries: first, whether the decision was supported
by substantial evidence; and, second, whdttecorrect legal standards were appliegmlin v.
Barnhart 365 F.3d 1208, 1214 (10th Cir. 2004) (quotation omitted).

Substantial evidence is such evidence as a reasonable mind might accept as adequate to
support a conclusiorid. The court’s review is based on the record taken as a whole, and the court
will “meticulously examine the record in orderdetermine if the evidence supporting the agency’s
decision is substantial, taking ‘into account what@véne record fairly detracts from its weight.”

Id., quoting Washington v. Shalala7 F.3d 1437, 1439 (10th Cir. 1994)he court “may neither

“Step One requires the claimant to establish thé het engaged in sulasitial gainful activity,
as defined by 20 C.F.R. 88 404.1510, 416.910. Step Two requires that the claimant establish that he has a
medically severe impairment or combination of impairments that significantly limit his ability to do basic
work activities. See20 C.F.R. 88 404.1520(c), 416.920(c). If th@mant is engaged in substantial
gainful activity (Step One) or if the claimant'spairment is not medically severe (Step Two), disability
benefits are denied. At Step Three, the claimant’'s impairment is compared with certain impairments
listed in 20 C.F.R. Pt. 404, Subpt. P, App.1 (“ligs”). A claimant suffering from a listed impairment
or impairments “medically equivalent” to a listed intpgent is determined to be disabled without further
inquiry. If not, the evaluation proceeds to Step Falnere the claimant must establish that he does not
retain the residual functional capacity (“RFC”) to penfichis past relevant work. If the claimant’s Step
Four burden is met, the burden shifts to the Comonssito establish at Step Five that work exists in
significant numbers in the national economy which the claimant, taking into account his age, education,
work experience, and RFC, can perfor8ee Dikeman v. Halte245 F.3d 1182, 1184 (10th Cir. 2001).
Disability benefits are denied if the Commissiosleows that the impairment which precluded the
performance of past relevant work does netjude alternative work. 20 C.F.R. 88 404.1520, 416.920.
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reweigh the evidence nor substitute” itsatetion for that of the Commissionétamlin, 365 F.3d
at 1214 (quotation omitted).
Decision of the Administrative Law Judge

The ALJ found that Washum was insured through March 31, 2005. (R. 10). At Step
One, the ALJ found that Washum had not engaged in any substantial gainful activity since his
alleged onset date of June 2, 2002. At Step Two, the ALJ found that Washum had severe
impairments of bilateral knee and hip pald. At Step Three, the ALJ found that Washum’s
impairments did not meet a Listing and he hadRiFC to perform the entire range of light work.
(R. 11). At Step Four, the ALJ found that Washeould not perform his past relevant work as a
packer, construction worker, mechanic, and door builder. (R. 14). Applying the’ @rdalJ
determined at Step Five that Washum was not disabled at any time from the asserted onset date
of June 2, 2002 through the date of his decision. (R. 15).

Review

Washum contends that the ALJ erred in applying the grids because the majority of the
evidence shows that Washum’s mental impairments of anxiety and depression cause limitations
on his ability to perform basic work activities and these nonexertional limitations preclude the
ALJ from using the grids. The Commissioner contends that there is substantial evidence to
support the ALJ’s findings that Washum’s mental impairments were not severe and he had the
RFC to perform the full range of light work; therefore, the ALJ properly relied on the grids in

determining that Washum was not disabled.

® The “grids” are the Medical-Vocational Guidedmset forth in 20 C.F.R. Part 404, Subpart P,
Appendix 2.
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At Step Two, the ALJ discussed Washunilsgation of disabling mental impairments
and found that they were non-severe because the record did not reveal any laboratory signs,
symptoms, or laboratory findings that would impose more than a minimal limitation on
Washum'’s ability to perform basic work activities. (R. 10-11). He further found that “under the
‘B’ criteria of the Listings,” Washum’s anxiety and depression imposed no more than a moderate
degree of limitation in his activities of daily living and in maintaining social functioning,
concentration, persistence, or pace; and they did not result in one or more episodes of
decompensationld.

The ALJ then cited the following mental medical evidence in support of his finding that
Washum had the RFC to “perform the full range of light work.” (R. 11). He cited the records
from ACT “dated January 22, 2008” as showing that Washum’s anger was currently being
controlled by medications; Washum reported stress due to his mother’s recent death and probate
issues; he planned to get his driver’s license “so that he could drive and have available
transportation to social opportunities and increase his social interactions” and he “was scheduled
for individual and group therapy.” (R. 12je also cited Dr. Gordon’s February 15, 2009
consultative psychological evaluation for the following:

Dr. Gordon reported that there was evidence of borderline to mild memory

impairment which should not preclude the claimant from being able to follow oral

one and two step instructions. The claimant could certainly be expected to

perform some simple type of routine repetitive task on a regular basis. The

claimant would be able to relate adequately with coworkers and supervisors on a

superficial level for work purposes. Dr. Gordon reiterated that the claimant’'s

problems with anxiety and depression certainly should not preclude him from

gainful employment. The diagnoses were mild to moderate anxiety and

depression, NOS [“not otherwise specified”], borderline to mild memory

impairment, and a global assessment of functioning (GAF) score of 65.

(R. 13).
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Then, in giving “great weight to opinions of the consultative examiners and medical
consultants of the State Disability Services (DDS),” the ALJ found that the medical evidence and
opinions were consistent with his finding that Washum had the RFC to “perform the full range of
light work.” (R. 11, 14). Further in support of the RFC, the ALJ stated that the state agency
physicians “have concluded the claimant can reasonably be expected to perform at the light
exertional level with the non-exertional limitations found by the Administrative Law Judge.” (R.
14).

There are several problems with the ALJ’s analysis and findings regarding Washum’s
mental impairments. Initially, although he gave “great weight” to DDS physician Dr.
Goodrich’s determination that Washum was moderately limited in maintaining social
functioning, he found that Washum’s mental impents were not severe at Step Two. There
are five degrees of limitation on maintaining social functioning: none, mild, moderate, marked
and extreme.20 C.F.R. 88 404.1520a(c)(4) and 416.920(c)(4). Generally, only “none” and
“mild” ratings support a finding that this impairment is not sev&ee Bronson v. Astrug30
F.Supp.2d 1172, 1177-78 (D.Kan. 2008);C.F.R. §§ 404.1520a(d)(1) and 416.920a(d)(1).
Thus, Dr. Goodrich’s assessment does not support the ALJ’'s Step Two analysis.

This error at Step Two would be harmless if the ALJ properly considered Washum’s
mental impairment at a later step in the evaluative proc@agpenter v. Astrues37 F.3d 1264,
1266-67 (10th Cir. 2008)(harmless error when ALJ reached proper conclusion that claimant
could not be denied benefits conclusively at step two and proceeded to the next steps of the
evaluation sequencepldham v. Astrugb09 F.3d 1254, 1256-57 (10th Cir. 2007)(The ALJ did

not err in failing to find mental impairmerasd reflex sympathetic dystrophy severe at Step
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Two when the ALJ found other impairments severe.). However, although the ALJ did mention
some of the evidence of Washum’s mental impairments (specifically, Dr. Gordon’s findings) in
determining Washum’s RFC, the analysis is flawed. First, while the ALJ referred to the “non-
exertional limitationgoundby the Administrative Law Judge,” he did not identify any such
limitations in the RFC. (R. 14)(emphasis added). The ALJ’'s RFC finding is simply that
Washum could “perform the full range of light work as defined in 20 CFR 404.1567(b) and
416.967(b)” and these definitions include only the physical exertion requirements of work.
Second, if the ALJ intended to adopt the cited findings of Dr. Gordon regarding Washum'’s non-
exertional limitations e.g, limiting him to following “oral one and two step instructions” and
performing “some simple type of routine repetitive task on a regular basis,” he did not do so.
Accordingly, Dr. Gordon’s opinion was not giverrégt weight” nor was it “consistent with” the
ALJ’'s RFC finding. (R. 14).

In addition, if the ALJ adopted Dr. Gordanfindings regarding Washum’s nonexertional
limitations, he erred in applying the grids. As the ALJ pointed out in his decision, “[w]hen the
claimant . . . has nonexertional limitations, the medical-vocational rules arasiadcamework
for decisionmakinginless there is a rule that directs a conclusion of ‘disabled’ without
considering the additional . . . nonexertional limitations.” (R. 15)(emphasis added). Although
“the mere presence of a nonexertional impairment does not automatically preclude reliance on
the grids,”"Channel v. Heckler747 F.2d 577, 583 n.6 (10th Cir. 1984), the grids cannot direct a
finding that Washum is not disabled unléss ALJ makes a “specific finding, supported by
substantial evidence, that despite his non-exertional impairments,” Washum could perform a full

range of light work on a sustained bagisat 582. The ALJ made no such finding.
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Further, the ALJ’s review of Washum’s medical records at ACT is inadequate and
inaccurate. Although Washum was evaluated and treated by the ACT treatment team, including
Dr. Hanan, from March 2006 through January 2008, the ALJ only cited a few selected
statements from Washum’s Comprehensive Treatment Plan dated January 22, 2008 that would
support his decisioh.And, though Washum did report at that time that his anger and anxiety
symptoms were currently being controlled by his medicdtlomalso reported an increase in and
inability to cope with his depressive symptoms, suicidal ideation without a specific plan or
intent, crying spells two to three times weekijthdrawing and isolating himself three to four
days a week, paranoid thinking and difficulties with concentration and sleeping. (R. 339, 343,
345-46, 348). In addition, Washum reported obsessive thoughts about his father’s past abuse of
him and several times a month he experienced episodes where he heard his deceased father’s
footsteps on his front porch and his father pellat him. (R. 343, 348). Finally, he was
assessed with a GAF of 46 in that same plan, which reflects “serious symptoms” or “serious
impairment in social, occupational, or school functioning.” DSM-IV, p. 34. While “an ALJ is
not required to discuss every piece of evidence,” . . . “in addition to discussing the evidence
supporting his decision, the ALJ also must discuss the uncontroverted evidence he chooses not to
rely upon, as well as significantly probative evidence he rejeCt$ton v. Chatey 79 F.3d

1007, 1009-10 (10th Cir. 1996). The ALJ not only f&ile conduct an adequate review of the

3 Washum participated in the drafting of the Comprehensive Treatment Plan on January 14, 2008,
although the plan is dated January 22, 2008, and was not completed until signed off by the entire team on
January 23, 2008. (R. 379-94).

4 Even this statement was not consistent. Orsémee day, he reported to Dr. Hanan that he had
been having “some irritability and uncontrolled anggemti at times he was like a “pit bull’ in response to
some fairly minor slights and inconveniences.” (R. 380).
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longitudinal history of Washum’s mental impaents and treatment at ACT, he failed to do an
accurate review of the specific ACT medical record he did cite.

Accordingly, the CourREVERSES and REMANDSthe decision for further
proceedings to address these errors.

Dated this 8th day of June, 2011.

United Stateg@agistrate Judge

=
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