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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

MARYE DUNBAR and
CHARLES DUNBAR,

Plaintiffs,
Case No. 10-CV-33k6&-TLW
STATE FARM MUTUAL AUTOMOBILE

INSURANCE COMPANY,

Defendant.

N/ N N N N N N N N N NS

OPINION AND ORDER

Before the court is the Motion for Summaludgment [Dkt. #569f defendant State
Farm Mutual Automobile Insurance Compan$tdte Farm”). Plaintiffs Marye and Charles
Dunbar filed suit in Tulsa Coun®istrict Court on April 30, 2010, assig claims for breach of
contract and breach of the implied duty of good faitld fair dealing. [Dkt. #2-1, Petition]. On
May 24, 2010, State Farm removed the case todédeurt based on diversity jurisdiction.

This lawsuit arises from a claim tBeinbars submitted to State Farm on their
underinsured motorist (“UIM”) insurance pafic The UIM claim, in turn, arose from a
pedestrian/automobile accident in which Mrs. Dunkas struck by a driver who carried liability
insurance with a $100,000 limit, which was ultimatedyd in full to the Dunbars by the driver’s
insurer.

On April 15, 2009, Mrs. Dunbar, then 87 yearsagé, was walking on a residential street

in Tulsa when she was struck by an automdteleking out of a driveway. She fell to the
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ground, breaking her pelvis and suffering oth@rries. [Dkt. #2-1, Petition, {5; Dkt. #2-2,
Answer, 15]. The negligence of the driver whaes direct cause of the accident. [Petition, 6;
Answer, 15]. Mrs. Dunbar incurred $53,000 indical bills over the following months as a
result of the accident. [Petition, 16; Answer, 6].

In their bad faith claim, platrifs allege State farm faile (1) properly investigate the
nature and extent of Mrs. Dunbar’s injuries); if2ake a prompt payment on the claim; (3) make
any settlement offer to Mr. Dunbar; and (4) properly evaluate plaintiffs’ damages. [Dkt. #56,
Defendant’s Statement of Material Facts, 14;,#38intiffs’ Response tDefendant’s Statement
of Material Facts, 14].

In its summary judgment motion, State Fasserts plaintiffs have no claim for breach
of contract because the entire $200,000 in UINicgdimits have paid, and have no bad faith
claim because the undisputed facts show trete$tarm investigated the UIM claim reasonably

and had an ongoing legitimadéespute concerning coverage.

|. Material Facts

The Dunbars had two State Farm insurgmaleies providing themwvith a potential
maximum of uninsured/underinsured masbgoverage in the amount of $200,000 per
person/$200,000 per accident. [Petition, 18; Answer, §8; Dkt. #56, Ex. 1, UIM Policy]. Under
the terms of the policy, plaiiffs, collectively, can reaver no more $200,000, because Mr.
Dunbar’s claim for loss of consortium is derivative of Mrs. Dunbar’s claloh]. [ The UIM
policies both state:

2. The mostve will pay will be the lesser of:

a. The amount by which thasured’sdamages fobodily injury exceed
the amount paid to thasuredby or for anypersonor organization



who is or may be held legally liable fbodily injury; or
b. The limits of this coverage.
[Ex. 2, UIM Policy at p. 14]. As set forth the following chronology of relevant facts, State
Farm received notice on December 16, 2009, thtdhifeasor’s insurance carrier, USAA, had
tendered its liability limits of $100,000.

Mrs. Dunbar initiated a claim with Statarm for Medical Payments coverage on or
about May 14, 2009. [Dkt. #56, Ex. 2, Claim Actitog, p. 56]. At his request, Mr. Dunbar
personally met with a State Famredical payments claims adjer to discuss the Dunbars’
automobile insurance coverage on June 2, 200at ddjuster requested a UIM claim be opened
that same day, and State Farm assigfiali Goss as the UIM adjusterd], p. 53]. Goss
immediately performed an initial assignmentiesv of Mrs. Dunbar’saaccident, estimating her
hip surgery would cost approximately $25,08,000, and noting the tortfeasor had limits up
to $100,000 in available underlyitigbility insurance. Id., p. 52].

State Farm sent out biésd records requests to MBunbar’s medical providers on
June 4, 2009. Once those records were obtaamebafter Mrs. Dunbar had a follow-up visit
with her physician in July 200G 0ss performed an timl evaluation of the UIM claim on July
23, 2009. Id., pp. 43-44]. In the initial evaluatiooss listed medical expenses at $45,840.86,
and estimated Mrs. Dunbar’s non-economic damages at $40,000-$50,000, for a total estimated
range of $85,840.86-$95,840.00d.[ p. 44]. This range was below the $100,000 in available
liability insurance from the tortfeasor.

Goss received additional bills from Sthn’s Medical Center for Mrs. Dunbar’s
rehabilitation and factoretthose into her evaluation on August 24, 2009. With the added

medical expenses, Goss’s estimate of Mimliar's total claim was in the range of $87,614.36-



$97,614.36, still under the $100,000 in policy limits auddgrom the tortfeasor’s liability
insurer. [d., pp. 40-41].

Goss called Mrs. Dunbar on September 8, 2009, to speak with her about her medical
treatment. Goss testified thatrohg the call, Mrs. Dunbar stated “she was out of the walker,
[and] had completed her physical therapy...&tt]John outpatient physictherapy.” [Dkt. #56,
Ex. 3, Hali Goss Dep., 91:22:92:24]. Additionally, Mrs. Dunbar told Goss she had a follow-up
appointment scheduled for October 26 with Dralkim’s assistant and that she was back to her
volunteer work at Meals on Wheeldd.[ 92:24-93:2]. Goss testified that based on this
conversation and Mrs. Dunbar’s medical recosti® believed Mrs. Dunbar had resumed her
pre-accident activities.Id., 99:17-100:10].

After the phone call on September 8, 2009s$@-evaluated Mrs. Dunbar’s claim and,
based on the additional medical bills, evéddiethe claim as being in the range of $91,372.36-
$101,372.36. [Dkt. #56, Ex. 2, Claim Activity Log, pp. 38} In a note in the Activity Log on
September 8, 2009, Goss’s supervisor, Jason Taylor commented:

Hali,

| am not completely certain this is a eaxf 100% negligence against V2D. This

loss occurred in the street vs. hittingedestrian on a sidewalk. Why did Ms.

Dunbar not see a vehicle backing with kage lights on? She vgan the street

as a pedestrian. | am not certain she hgigtater right to be #re then [sic] a car?

Do we know why the other car stopped®du(d they tell araccident was about

to happen?

| think we are past investigating comparatfault at this poih My observations
are more for your use for the future.

You are approaching a Burch breach, asag your ROV is stabilized and not
subject to going down. Handle accogly if your ROV surpasses the amount
of liability coverage.

Continue your investigation/evaluation.



[Dkt. #58, Ex. 2, Claim Activity Log, p. 38].

Goss received a conditional lien for $11,584.66 from Medicare on September 14, 2009.
The “condition” attached to the lien was thatsMDunbar was still recgang medical treatment
and, therefore, the lien was not finald.[ p. 35].

State Farm learned from Mr. Dunlmar November 18, 2009, that Mrs. Dunbar had
completed her physical therapy, Bstill had a pretty severe limp.Goss asked the Dunbars to
provide an updated medical authorization for State Farm tondfaimedical reords from the
physical therapy sessiondd.| p. 31].

On December 16, 2009, State Farm receavtsdter of representation from Mrs.

Dunbar’s attorney, Mark Lyons. [Dkt. #56, Ex. 4jdns Letter of Representation]. The letter
identified “Mary DUNBAR” as “My Client.” [d.]. The letter requested that State Farm “tender
its UM limits of $100,000 for each policy of Charles and Marye Dunbar totaling $200,000 of
stackable UM coverage.”ld.]. The Lyons letter attachedcopy of the letter to him from

USAA advising him USAA had offered Mrs. Dbar the $100,000 limit afs liability policy
coverage on November 4, 2009d.]

After receiving additional nical records in January 2010, Goss re-evaluated the claim
on January 20, 2010, to a range of $101,372.36-$126,372.36. [Dkt. #56, Claim Activity Log, p.

23]. Also on January 20, 2010, State Farm e@hiw writing its subrogation rightsld[]. Goss

! Plaintiffs assert, “[Goss’s] supervisor, dasTaylor, had to warn her, on August 9, 2009, that
her efforts to apportion fault to Mrs.uBbar from this wreck ‘was approachingarch

violation.”” [Dkt. #58 at 6.]. Axan be seen from a complete riegdf Taylor’s note, this is a
misstatement of the record. It is clear tha&ther than chastising Goss for attempting to assign
blame to Mrs. Dunbar—Taylor was advising her sheuldhave considered doing so. Further,
his reference to aBurchbreach” was a recognition thaethndisputed starting amount of

Goss’s range of evaluation ($91,372.36) was appmgche tortfeasor’iability limits of
$100,000. When the starting amount on Gossige of evaluation first exceeded the
tortfeasor’s liability limits on January 2, 2010istundisputed that State Farm offered $2,500, an
amount within its evaluation range.



received settlement authorityp to $26,272.36 on January 25, 201a.][ Goss testified that
January 20, 2010, was the first time her evahumatange exceeded the amount of coverage
USAA had available. [Dkt. #56, Ex. 3, Gd3sep., 73:4-74:21]. The same day, Goss called
Lyons and offered to pay $2,500 on the UIMi@la [Dkt. #56, Ex. 2, Claim Activity Log, p.
22]. Goss received a return call from Lyohsuly thereafter. The activity log states:

Call from Atty wanting to know howdot to my $2500 offer. He said that

everything that was done in this edsom the beginning to end could be

analyzed in the context of good faiteading. | started to go over my E with

him and he interrupted me when | gotitbere the records to tell me what |

have done wrong with my investigatiokle went on to tell me that | have a

job that I know well is restricted to \@hhe sent me. Told him | would like

to get their recorded statements andvage [sic]. Agreed to try to get it

next week. He will call back re date/time.
[Id.]. Lyons sent a letter to State Faom February 5, 2010, reiterating the Dunbars’ demand
that State Farm pay the $200,000 limits on thiél dbverage. [Dkt #56, Ex. 5, Lyons 2/5/10
Letter]. In the letter, Lyons identified “CHas and Marye DUNBAR” as “My Clients,” and
stated for the first time that he was alspresenting Mr. Dunbar and making a loss of
consortium claim on his behalfld[]. Lyons also explained why the Dunbars believed Mrs.
Dunbar had not fully resumedihgre-accidenactivities. [d.].

On February 10, 2010, Goss took the Dunb@sdrded statements. [Dkt. #56, Ex. 2,
Claim Activity Log, pp. 16-21]. The Claim Aciiy Log reflects that Mr. Dunbar was asked
about his claim for loss of consortium avds. Dunbar’s post-accident activitiedd |.
According to the log, Goss and Lyons agreed thewyld both try to get updated records to show
ongoing pain issuesld, p. 16].

Goss received the additional medical records on February 17, 2a1@. 15]. On

February 18, 2010, State Farm comigd with the Dunbarand their insurance agt that all bills

had been paid.Id.].



On March 1, 2010, State farm incredsts evaluation to a range of $101,372.36-
$151,372.36.1f., p. 15]. On March 3, 2010, State Farmisluation was again increased, this
time to a range of $126,372.36 to $176,372.36., p. 13]. Goss testifabthis evaluation
factored in compensation for Mr. Dunbar’s lossohsortium claim and additional damages for
Mrs. Dunbar which did not appear to be accuratefiected in the medical records. [Dkt. #56,
Ex. 3, Goss Dep., 117:6-18]. State Farm’s evaloalid not include any estimate of future
medical costs because the Dunbars hagraided any documentation regarding ongoing
medical costs, and none of the medical prerschad scheduled anyllew-up treatment. Ifl.,
174:5-19].

Goss also contacted Lyons’ office on March 3L@Gpoke with an attorney in his office
(John Hare) and offered to setthee UIM policy claim for $27,000.1d., p. 13]. Lyons called
Goss back and told her he needed written egpiams for all information in his February 5,
2010, letter and all documersigpporting both offers.Id.].?

Goss sent a letter to Lyons on March 15, 20dtich reiterated State Farm’s offer of
$27,000 to settle the UIM claimld[, p. 11]. On April 8, 2010, having received no response,
Goss contacted Lyons and asked if thenbars would make any counteroffetd.[p. 10]. The
log entry states:

[H]e said they were going to sue besawve weren't serious about this and

we didn’t make an offer for her hosnd.[l s]aid | thought his claim would

be a derivative claim, and he saiddi@n’t want to get ugly on this. His

demand remains policy limits as tissa case of inappropriate posturing.

Told him | understood we were @t impasse and based on my 3/15 Ltr
would advance our initial offerSent Initial Offer Ltr/draft.

2Lyons also asked Goss if the policy containedudnitration clause and, when she said it did
not, added, “Oh good, then it's a District Court actiorid.,[p. 12].



[1d.]. Goss sent a letter with a $27,000 cheelt tray. [Dkt. #58, Ex. 5, 4/8/10]. The letter

stated:

This payment is made in advanceheilit prejudicing youright to receive
a higher amount in the futithrough continuing mtiation or alernative
means of resolution.

Enclosed is our draft for $27,000.00 whiefpresents the amount of our initial

offer. The remaining coverage avaikill be reduced by the amount of this

payment and this amount will also bedited against any final determination

of damages.
[Id.]. Due to the delay in obtaining releaseéM#dicare liens, the check was reissued at the
request of Lyons over 10 months later, on Febr@&r\2011 (after this lawst was filed). [Dkt.
#58, Ex. 1, 2/23/11 Letter from Goss to Lypn$he cover letter states, in part:

Per your request, payment istgissued in the amount of $27,000.00 in

full settlement of your clients’ Und@sured liability claim arising from

thisloss.
[1d.]. Goss sent the letter and check to Joh@18dd, State Farm’s counsel, who (after a delay
of several weeks) had themand-delivered to Lyors.Subsequently, on April 1, 2011, Gladd

sent Lyons a letter stating:

This letter follows our telephone comsation of March 30, 2011. We are in
receipt of your letteof the same date.

This letter is to enfirm $27,000.00 paid by State Farm is not for a “full
settlement”. The language Ms. Gossedis) her February 23, 2011 letter is
not accurate. Please note she advises MSEREthe $27,000.00 being
paid is “not final settlement.”

Our office received the checks as refeedd. As discussed, we did not hold
the checks. The undersigned simply did not see them until the day we
hand-delivered them to your office.

Further, as discussed, please let kbtter serve asotice that the $27,000.00

% During oral argument, Gladd egghed that he had been outloé office at that time because
of a medical crisis involvig his son at Johns Hopkins.

* Medicare Secondary Payer Recovery Contractor
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is being paid without prejudice to Plaffis contentions she is entitled to UM
benefits and damages consistent withBetition filed on behalf of Mrs. Dunbar.

[Dkt. #59, Ex. 12, 4/1/11 Lettdrom Gladd to Lyons].

Goss testified she would have negotiateddiaim further withirher evaluation range,
but Lyons never counter-offered anythingvley than the entire $200,000 UIM policy limits.
[Dkt. #56, Ex. 3, Goss Dep., 236:10-21].

Mrs. Dunbar was unable to testify as hy a@etail in her deposition due to memory
problems. [Dkt. #56, Ex. 6, Marye Dunbar Dep2-8:21]. She testified the accident has not
affected her relatiommgp with her husbandd., 5:6-9], but plaintiffs contend that she has
cognitive deficits as a result of being hit by the car which prevent her from remembering how the
accident has affected her relationship with her husband.

Mr. Dunbar testified he didot know why he was personaBuing State Farm. [Dkt.

#56, Ex. 7, Charles Dunbar Dep., 29:7-8]. He stiuaissince Mrs. Dunbar’s accident, he has to
do more of everything than he used to do, tartdke care of hiwife’s medications.. Ifl.,
39:12-40:7; Dkt. #58-2, Ex. 2, &im Activity Log, Dunbar CL006661]. He complains about
State Farm’s delay in payment of the claifkt. #56, Ex. 7, Charles Dunbar Dep., 39:12-40:7].
However, he had no opinion about the amglaintiffs should have been paidd.] 40:8-18].

He does not blame State Farm for Medicarelaydm releasing morthan $127,000 in funds.

[1d., 40:23-41:10].

The Dunbars did not produce any medreglords for health care received for any
emotional distress they claim in this suit.

During discovery in this ligation, counsel for State Farm sent multiple letters to
plaintiffs’ counsel requesting information albddrs. Dunbar’s claim foongoing medical issues

as a result of the accident. [Dkt. #56, Ex. &dsl Letters to Lyons]. On the deadline for



plaintiff to provide expert repts, plaintiffs provided a letter to Lyons dated June 28, 2011, from
David E. Hansen, Ph.D., who performed a npusychological evaluation on Mrs. Dunbar.
[#58, EX. 4, 6/28/11 Letter from Dl Hansen to Mark Lyons].Hansen concluded Mrs.
Dunbar suffers from “severe broad cognitive imp&nt (i.e. dementia) and major depressive
episode of mild severity.”Id., p. 5]. Hansen opines that shea%experienced an exacerbation
of cognitive deficits and depression, and degeloped the onset of numerous functional
difficulties, directly related to and/or caudeglthe accident and subsequent hip surgergd:]. [

Medical records obtained by State Farm during its investigatiocatedMrs. Dunbar had
a history of weight loss, fatigudepression and anxiety before thccident. [Dkt. #59, Ex. 10].
Additionally, post-accidentedical records showed improvement of some of these conditions.
[1d.].

On August 15, 2011, following receipt of theungpsychological expéest report of June
28, 2011, State Farm paid the $173,000 balanteedfIM insurance limits [Dkt. #56,
Defendant’s Statement of Fact 133; Dkt. #58jmRiff's Response to Defendant’s Statement of
Fact 133].

[l. Summary Judgment Standard

Summary judgment pursuantked.R.Civ.P. 56 is appropreatvhere there is no genuine
issue of material fact and the moving partemitled to judgmenas a matter of lawCelotex
Corp. v. Catrett477 U.S. 317, 322-23 (198@Anderson v. Liberty Lobby, Inel77 U.S. 242,
250 (1986)Kendall v. Watkins998 F.2d 848, 850 (10th Cir. 1993)T'he plain language of
Rule 56(c) mandates the entry of summary judgnadter adequate timfer discovery and upon

motion, against a party who fails to make a smgvgufficient to establish the existence of an

° Dr. Hansen reviewed medical records from the déthe accident forard. He did not review
medical records from before the accident. [Dkt. #58, Ex. 4, p. 1].
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element essential to that party’s case, and on which that party will bear the burden of proof at
trial.” Celotex477 U.S. at 317.

“When the moving party has carried its burden under Rule 56(c), its opponent must do
more than simply show that there is some piggaical doubt as to the meaial fact. . . . Where
the record taken as a wholeutd not lead a ratioh#ier of fact to find for the non-moving
party, there is no ‘genuine issue for trialMatsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586-87 (1986) (citations omitted)itsrreview, the court construes the record in
the light most favorable to thgarty opposing summary judgmer@Garratt v. Walker,164 F.3d
1249, 1251 (10th Cir. 1998). “The mere existeofca scintilla of evidence in support of the
plaintiff's position will be insufficient; there mube evidence on which thgier of fact] could
reasonably find for the plaintiff.’/Anderson477 U.S. at 252. In essence, the inquiry for the
court is “whether the evidence presents a suffiaéagreement to require submission to a jury
or whether it is so one-sided that gragty must prevail as a matter of lawd. at 251-52.

[11. Analysis
A. Breach of Contract Claim

State Farm asserts—and plaintiffs do ngpdie—that its paymewof the entire $200,000
in UIM limits renders moot the breach of contreleim. Therefore, State Farm is entitled to
summary judgment on this claim.

B. Claim for Breach of the Implied Duty of Good Faith and Fair Dealing

In Christian v. American Home Assurance &2.7 P.2d 899, 904 (Okla. 1977), the

Oklahoma Supreme Court found that an insurer lthgyato deal fairly ad in good faith with its

insured, and a violation of that gugives rise to an action intdor consequential and, possibly,

11



punitive damages. A “clear showing” that the insurer acted unreasonably and in bad faith is
necessary to show adach of that dutyld. at 905.

An insurer’s refusal to pay is not unreasonable or in bad faith when there is a legitimate
dispute concerning coveragAndres v. Oklahoma Farm Bureau Mut. Ins. @27 P.3d 1102,
1107 (Okla. Civ. App. 2009) (citingnter alia, Christiar). “The decisive question is whether the
insurer had a good faith beliett the time its performance wagjreested, that it had justifiable
reason for withholding payment under the palicipuensing v. State Farm Fire & Cas. Cb31
P.3d 127, 137-138 (Okla. Civ. App. 2006) (emphaswriginal). The inster’s “knowledge and
belief ... during the time period the claim is beingiegved is the focus of a bad faith claim.”

Id. at 138 (citingBuzzard v. Farmers Ins. Co., In824 P.2d 1105 (Okla. 1991)).

An insurer may withhold payment from itssured whenever it Isaa reasonable defense
to the insured’s claim based on its knowledge and befiafley v. Farmers Ins. Col37 P.3d
1260, 1264 (Okla. Civ. App. 2006) (citiddanis v. Hartford Fire Ins. Co§81 P.2d 760 (Okla.
1984)). This includes when tivesurer and insured have legititealisputes over the amount of
coverage or the cause of losSkinner v. John Deere Ins. C698 P.2d 1219, 1223 (Okla. 2000).
“Where an insurer has demonstrated a reasomaisis for its actions, bad faith cannot exist as a
matter of law,” and the insureréntitled to summary judgmenBeers v. Hillary 241 P.3d 285,
293 (Okla. Civ. App. 2010) (citingnter alia, Manisat 761-62).

The Tenth Circuit stated the issue presented to a trial court on an insurer’s motion for
summary judgment in a bad faith lawsuit as follows:

A jury question arises only where the kelpt facts are in dpute or where the

undisputed facts permit differing inferees as to the reasonableness and good

faith of the insurer’s conduct. Gnmotion for summary judgment, the trial

court must first determine, under the faot the particular case and as a matter

of law, whether insurer’s conduct mayrfeasonably perceiveat tortious. Until
the facts, when construed most favoradajginst the insurer, have established what

12



might reasonably be perceived as tortioosduct on the part of the insurer, the
legal gate to submission of tlesue to the jury remains closed.

Oulds v. Principal Mutual Life Ins. Co6,F.3d 1431,1436-37 (10th Cir. 1993).

Plaintiffs contend State Farm actedad faith because it improperly investigated
plaintiffs’ claims; failed to make timely paymieon the claims; and failed to properly evaluate
plaintiffs’ damages and issue payment withinégitimate settlement range. Plaintiffs also
complain that the February 23, 2011 from State Farm to Lyons was “a trick State Farm used to
get the check signed that would have been sutgebk letter agreement of full settlement of the
claim.” [Dkt. #58 at 9]. Due to the overlapg nature of plaintiffs’ claims regarding
investigation, evaluatioand payment of plaintiffs’ claimthe court addresses those claims
collectively below. Additionally, plaintiffs coehd State Farm treatét. Dunbar in bad faith
with respect to his consortium claim.

1. Investigation/Evaluation/Payment of Claims

Plaintiffs contend State Farfailed to properly investigat@nd evaluate their claims.
Specifically, they contend the insurer should haken their recordestatements earlier and
contacted their healttare providers to inquirirther about their condans rather than merely
relying on Mrs. Dunbar’s medical records. Additionally, they assert State Farm acted in bad
faith by failing to provide plaintiffs’ counsel withnformation regarding the valuation standards
and methods” used to value their claims.

“When a bad faith claim is premised on irgdate investigation, ¢hinsured must make
a showing that material facts were overlake a more thorough ingégation would have
produced relevant information.Timberlake Constr. Co. v. U.S.F. & G. Cél, F.3d 335, 345
(10th Cir. 1995) (applying Oklahoma law). Theuner’s investigation does not need to be

perfect, but “reasonably appropgeaunder the circumstancesSims v. Great Am. Life Ins. Co.,
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469 F.3d 870, 891 (10th Cir. 2006) (quotiBgzzard v. Farmers Ins. C&24 P.2d 1105, 1109
(Okla. 1991)). “An investig#gon does not meet this stamdavhere (1) the manner of
investigation hints at a sham defense or otiserwuggests that materfacts were overlooked,
or (2) the insurer intentionally disregarded wpdited facts supporting the insured’s clairtd’
(citing Oulds,6 F.3d at 1442).

State Farm began its investigation of thdlaim as soon as it became aware, on June
2, 2009, that Mrs. Dunbar was pursuing a claim utige UIM insurance policies. Plaintiffs’
attorney did not pursue a loss of consortiuairalon behalf of Mr. Dunbar until February 5,
2010. The Claim Service Log establishes thtrahe UIM claim file was opened, Goss worked
diligently to obtain medical records pertainingMos. Dunbar’s surgery and subsequent physical
therapy. She did not receive the last @f thedical records until February 17, 2010. In the
interim, she made calls to Mrs. Dunbar to asgerthe progress of her treatment. During a
September 8, 2009 call, Mrs. Dunbar told her #iet was done with physil therapy, no longer
used a walker and had returrtecher volunteer activities.

Each time Goss received material infotima from Mrs. Dunbar or medical records
during the course of thavestigation, she performed a re-evaluation of the claim, and she raised
the evaluation range each time. When plainti#ftorney asserted thmedical records did not
accurately reflect Mrs. Dunbarlgvel of post-accident activity, Goss took Mr. Dunbar’s
statement on this subject, and on his newly-asg@dnsortium claim. Immediately thereafter,
she amended her evaluation of the entire UIMhtlaAdditionally, during the pendency of this
lawsuit, State Farm’s counsel repeatedly requested information from the Dunbars’ attorney
concerning Mrs. Dunbar’s claim ohgoing medical problems as a result of the accident. Not

until late July 2011 did plaintiffs’ counsel producedmnce of such problems, in the form of the

14



neuropsychology expert’s report.

Plaintiffs cite no authority for the progben that State Farrshould have contacted
medical providers to discuss their condition, fawrthe allegation that it was required to turn
over standards used for valuations. The court findsState Farm’s ing#igation and valuation
of the claims was reasonable.

Additionally, plaintiffs contend State Famcted in bad faith by not including future
medical expenses in its valuation of their claiHdowever, in light of the medical records State
Farm received and reviewed, the court finds the insurer did not act unreasonably in reaching this
conclusion.

Plaintiffs also assert State Farm’s Jandgr010, offer of $2,500 was a “low ball” offer.
Under Oklahoma law, the duty of an insui@make a timely payment on a UIM claim is
triggered when the insurer’s investigation of theam leads to an evaltian that the insured’s
total claim likely exceeds the amouwftunderlying liability insuranceReeder v. American
Economy Ins. Co88 F.3d 892, 894 (10th Cir. 1996) (quotiBgzzard v. Farmers Ins. Co., Inc.,
824 P.2d 1105, 1112 (Okla. 1991)). A claim for bathfdelay in payment only exists after the
insurer determines that its entire UlMadwation range exceeds the underlying amount of
liability insurance and eitherifa to make any payment or offers payment under that rage.
Roberts v. State Farm Mut. Auto Ins. G&i.,Fed. Appx. 587, 592 (10th Cir. 2003) (unpublished
opinion) (citingNewport v. USAALL P.3d 190, 196-97 (Okla. 2000).

In Garnett v. GEICO186 P.3d 935 (2008) and quite recentlGBICO v. Quine;--
P.3d---, 2011 WL 5045216 (Okla.), the OklahoSwpreme Court addssed the question of
whether an insurer may delay payment whileghsies legitimately digute the amount of UIM

coverage thatteuld be paid.
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In Garnett,the underlying limit of liability instance available was $10,000 and plaintiff
had a UM/UIM policy with a $15,000 limit. Shéy after the plaintiff made demand on both
policies, the UIM adjuster eduated the plaintiff's totatlaim at a range of $11,000 to $13,000
and offered $1,000 on the UIM policy (i.e.etminimum evaluation of $11,000 minus the
$10,000 in liability limits availabléo the plaintiff). The adjustdater raised that offer to $2,000
and then to $3,000 after the pldfhinsisted on collecting the ¢éine $15,000 in UIM coverage.
186 P.3d at 938-939. The plaintiff demanded the $3,000 payment be made as an “undisputed
amount,” which GEICO refused to d¢d. The trial court granted GEICO summary judgment
on the “bad faith” claim, and a jury latertdemined plaintiff was entitled to $5,000 in UIM
benefits. On appeal, the Oklahoma Supr@uaert held the “UIM claim was legitimately
disputed,” and therefore the tr@ourt “did not err by grantingummary judgment to the insurer
on the bad faith claim.Id. at 944.

In Quine,multiple parties, including nine-year-old Amanda Watkins, were injured in a
three-car accident in 2005. 2011 WL 5045216 atWiatkins was riding in a car driven by her
mother, Tracie Quine. Medical bills formiajuries totaled $9,904.05. These were the only
economic or out of pocket damages she incurred. Jeffrey Quine had an automobile insurance
policy issued by GEICO which included Uldenefit with limits of $100,000 per person and
$300,000 per occurrencéd. The tortfeasor’s liability insurance policy was insufficient to
satisfy all of the claims asserted. Watkins settiedpersonal injury claim with the tortfeasor for
the sum of $13,890, which as paidWatkins in August 2007ld. Thus, the liability insurer
fully compensated plaintiff for her economicndages. Plaintiff’'s UIM claim sought only non-
economic damages such as pain and suffengphysical impairment. Watkins and GEICO

were unable to reach a full and complete resolution of the UIM claim, and Watkins’ attorney
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presented a demand seeking an unconditional teridiee “undispute@mount” of benefit under
the policy. No specific dollar figerwas identified by Watkins’ attorney as representative of the
“undisputed amount.ld. at *2. GEICO rejected this pposal and contended it had no

obligation to pay UIM benefits in advance out a complete releas&ubsequently, GEICO

fled a declaratory judgment aati in the U.S. District Court for the Western District of
Oklahoma, and asked the court to enter anratdermining that “neither GEICQO’s insurance
policy nor Oklahoma law require[d] GEICO to p@yits insured what she referred to as the
‘undisputed amount.’td. Watkins filed a counterclaim for bad faith breach of the insurance
contract. Id. The federal district court certified the state supreme court the following
guestion:

Does an insurer’s refusal to uncorahtlly tender paral payment of UIM
benefits amount to a breach of titdigation to act in good faith and deal
fairly when (1) the insured’s econaispecial damages have been fully
recovered through tortfeasor’s liabilitysurance; (2) theasurer promptly
investigates and places a value on thél (3) there is a legitimate dispute
regarding insured’s noneconomic/genela@inages; and (4) benefits due have
not been firmly established?

Id. at *1. The Oklahoma Supreme Court ansegtin the negative, stating:

[W]e conclude that an insurer’s refusal to unconditionally tender a partial
payment of UIM benefits does nanount to a breach of the obligation

to act in good faith and deal fainlyhen: (1) the insured’s economic/special
damages have been fully recovetieough payment from the tortfeasor’s
liability insurance; (2) after receiwmotice that the tortfeasor’s liability
coverage has been exhausted due to multiple claims, the UIM insurer
promptly investigates and placesaue on the claim; (3) there is a
legitimate dispute regarding the amount of noneconomic/general damages
suffered by the insured; and (4) thenefits due and payable have not

been firmly established by either agreement of the parties or entry of

a judgment substantiating the insured’s damages.

Id. at *5.
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In this case, it is undisped the insured’s economic damages were fully recovered
through payment from the tortfea%s liability insurance. Asliscussed above, State Farm
promptly investigated and placed a value on thartl There was a legitimate dispute regarding
the amount of noneconomic/general damages suffgrelde insured, in part because plaintiffs
did not provide evidence thitarye Dunbar had ongoing medical issues as a result of the
accident until well after the lawsuit was filtdVioreover, the benefits due and payable were not
firmly established by an agreement of thetipa. Applying the Olahoma Supreme Court’s
holding inQuine,the court concludes Stat@arm was not obligated to tender payment of
plaintiffs’ claim.

The court also rejects plaintiffs’ contentiomttstate Farm attempted to “trick” them into
accepting the reissued check for $27,000 in full settleiethieir claim. Inits initial tender of
the payment, State Farm expressly acknowletlgegayment was without prejudice to receive a
higher amount in the future. Tleck was reissued during thendency of this lawsuit because
of delays caused by the Medicdien. After the “full settlenent” language was called to his
attention, Gladd clarified th#nguage was in error, and thlé $27,000 was being paid without
prejudice to plaintiffs’ right teeek additional amounts and damaaeset forth in their petition.
The error in the cover letter appe&n have been the result of tinéstaken use of a form letter.
Additionally, while evidence of an insurer’s jation conduct may, in some rare instance, be

admissible on the issue of bad faith, such evidéngenerally inadmissible, as it lacks probative

® Plaintiffs contend State Faisroffer to settle the total UIM policy claim for $27,000 was a
“low ball” offer. The court disagrees. An insu has the right to dispute “elements of damages
claim such as pain and suffering and permanent disabilRgéder38 F.3d at 896. A

legitimate disagreement as to the claim amowithout any evidence of purposeful “low
balling,” does not amount to “bad faithSee SkinneQ98 P.2d at 1223ims,16 P.3d at 471.
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value and carries a high risk of prejudid@mberlake Construction Co. v. U.S.F. & G. Cdl,
F.3d 335, 341 (10th Cir. 1995).
2. Consortium Claim

Plaintiffs contend State Faratted in bad faith by not advising Mr. Dunbar he had a loss
of consortium claim, and in not timely invesitgg or valuing the clai. Plaintiff cites no
authority for the proposition that State Farmswequired to advise Mr. Dunbar he had a claim
for loss of consortium. Further, State Farnswaaware Mr. Dunbar was asserting such a claim
until Lyons’ letter of February 5, 2010—more than seven months after State Farm opened its
UIM claim file.

Goss testified that after slieceived Lyons’ February 8010 letter, she viewed Mr.
Dunbar’s consortium claim as “derivative” of MBunbar’s consortium claim. This is a correct
statement of Oklahoma lav&ee Littlefield v. State Farm Fire & Cas. C867 P.2d 65, 68
(Okla. 1993). She testified she valuedtbasortium claim by updating and raising her
evaluation on March 3, 2010, and her $27,000 settlement offer to plaintiffs’ counsel the same
day. [Dkt. #56, Ex. 3, Goss Dep., 75:15-76:16, 117:6-18].

The court finds and concludes State Fardrdit act in bad faith with respect to Mr.
Dunbar’s consortium claim.

V. Conclusion
For the reasons set forth above, defen@aaiie Farm’s Motion foSummary Judgment

[Dkt. # 56] is hereby granted.
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ENTERED this 2% day of November, 2011.

@z - _j‘fﬁ&
Gregory K. ell

United States District Judge
Northern District of Oklahoma
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