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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LINDA G. MARTIN-BEST,

)
)
Plaintiff, )
)
VS. ) Case No. 10-cv-397-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Lisa G. Martin-Best (“plaintiff’) requests glicial review pursuant to 42 U.S.C. § 405(g)
of the decision of the Commissioner of theci&b Security Adminstration (“Commissioner”)
denying plaintiff's applicationgor disability insurance bené&f and supplemental security
income under the Social Security Act, 42 U.S.C. 88 e@(Cg. Both parties have consented to
proceed before a United States Magistratelgé. Plaintiff appeals the decision of the
Administrative Law Judge (“ALJ”) and asserthat the Commissioner erred because the ALJ
incorrectly determined that plaintiff was notsdbled. For the reasoudsscussed below, this
Court REMANDS the decision of the Commissioner.

Background

At the time of her hearing bere the ALJ on Jung, 2008, plaintiff was 47 years old. (R.
22). Plaintiff obtained her GEih 1979 (R. 23) and received \aional training to become a
home health aide in 1995. (R. 24). PlaintiStied that she injuretier back in December of
2005 while working as a home health aide anchtifta wheelchair for a patient. Because of her
injury, plaintiff testified that her “back conditn limited [her] to not be able to work,” and

caused her a great deal of “pain, numbness, siffithess.” (R. 24). After her injury in
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December of 2005, plaintiff worked “maybeghkt hours a week” (R. 24) and was placed on
medical leave by her employer, Gentiva Health Services, after her condition worsened. (R. 25).
In the 15 years prior to her injury, plaintiff wa# as a cook, kitchen helper, home health aide,
cashier, and salesperson. (R. 108).

After being placed on medical leave, plaihtéstified her primar care physician, Dr.
Bret Gray, M.D. (“Dr. Gray”) told her “that leed microdiscectomy and that it wouldn’t help - -
[the doctor] couldn’t guarantee that it would halpall.” (R. 25, 174). Plaintiff did not receive
the surgery because she could not affordnt €herokee Nation Health Services denied her
medical. (R. 25). She continued to take hergrilesd pain pills and anti-inflammatories which
helped “[sJomewhat. They don’t completely ggtay my pain though.” (R. 25). Dr. Gray then
referred plaintiff to a neurosgeon, Dr. Ronald E. Woosley, M.¥:Dr. Woosley”), who also
opined that plaintiff needed microdectomy surgery on her back. (R. 26).

During her hearing before the ALJ, plafhtdescribed her symptoms as “numbness,
stiffness in the back of my leg. | get leg cnCharley horses, spasms. | can't sleep good at
night. It radiates down the botitoof my foot and it tingles andumbs.” (R. 26). She alleged
the symptoms affected her to whérean’t walk. | can’'tstand. | can’sit. | cant lie. | can’t
work.” (R. 26). Plaintiff metioned she could only sit or st@ for 15-20 minutes at a time
before needing to change her position &ad problems with benaly, stooping, and kneeling.
Plaintiff stated she needed to lay down witheating pad three to four times per day for at least
15-30 minutes. (R. 26-30). Plaintiff stated she had no problems with her neck, shoulders, arms,
hands, grip strength, arfdeling with her hands and that akr problems were related to her
lower back. (R. 31). She said she was ablifttéive pounds withouthurting herself, had no

problems reaching above her head, and was albddéeocare of household chores such as dusting



and vacuuming, but not mopping(R. 32). Plaintiff also meaimned she had “mild anxiety
attacks” and took medication preibed by Dr. Gray. She describéer anxiety as “l get short
of breath, nervous. Don’t wamd go outside. Don’t want tbe around people. Don't like
groups,” and claimed the anxiety was caligg “[m]y nerves | guess.” (R. 33).

A vocational expert, Shara MgtMao”), also testified athe hearing. The ALJ asked
Mao: “We have an individual o can’t complete an[] eight-hoday five days a week. Does
that eliminate all competitive woPk (R. 34). Mao opined pldiiff's inability to complete an
eight-hour day five days a week eliminated all competitive work. (R. 34-5). This was the end of
the hearing, which lasted a total of 19 minutes.

Over the course of her injury, plaintiff tawo treating physicians: Dr. Gray and Dr.
Woosley. The relevant portions the treating physicians’ rd&al records are summarized
below.

On December 29, 2005, plaintiff visited Dr. Graiyd complained of low back pain. (R.
184). Dr. Gray prescribed Ibuprofen for thmin and sent plaiiif home. (R. 184).
Approximately one week later, plaintiff visitddr. Gray again for her lower back pain, and Dr.
Gray noted that “Pain rates @ 10” and “L[eft] Bl(straight leg raising) is difficult - unable to
perform.” (R. 183). Dr. Gray then prescribEchmadol and Naproxen for the pain. (R. 183).
Plaintiff continued to strugglwith lower back pain and reieed an MRI on January 26, 2006.
On January 30, 2006, Plaintiff was referreé@toorthopedic neosurgeon. (R. 199).

Plaintiff continued to struggle and on Feary 9, 2006, plaintiff \gited Dr. Gray again
who noted plaintiff had not shown any improvermand “none of [plaintiff's] current meds,
including Darvocet, relieves thmain.” (R. 182, 198). Approximdieone month later, plaintiff

visited Dr. Woosley, an ortpedic neurosurgeon, whoeaommended plaintiff for a



“microdiscectomy due to an S1 radiculopathy t&ftondary to herniatedicleus pulposis.” Dr.
Woosley also noted the SLR test was pesiffor pain] on the left. (R. 180).

On March 28, 2006, plaintiff calleDr. Gray to request a iffor her pain medication.
Dr. Gray advised plaintiff that she still had a prggan to fill, but plaintiff stated she had filled
the prescription already and only had 3 pills I€R. 197). Plaintiff alsealled Dr. Gray’s office
to request a refill for her pain mediam on June 27 and July 25, 2006. (R. 189-90).

In August of 2006, Dr. Gray wrote a note da undisclosed recipient and stated that
“[plaintiff] has a herniated L5-S1 disk. She need have a microdiscectomy. Due to the back
pain she has only been able to work 3 hours &kw . . and has filed for disability.” (R. 185).
After filing for disability, plantiff visited Judy Marks-Snéhg, D.O., M.P.H. on October 20,
2006. Dr. Marks-Snelling conducted a Physi&adsidual Functional Capacity Assessment
(“RFC”) with the primary diagnosis listed ashbar Radiculopathy. Fasection A, Exertional
Limitations, Dr. Marks-Snelling noted that pi&iff could occasionally lift and/or carry 20
pounds, plaintiff could frequently lift or carry 10 pounds, plaintiff could stand and/or walk (with
normal breaks) for a total of about 6 hours irBamour workday, plaintiff could sit (with normal
breaks) for a total of about 6 hgun an 8-hour workday, and phiff could push or pull for an
unlimited time, other than as shown for lift andéarry. (R. 248). Dr. Marks-Snelling noted the
RFC was based on plaintiff's consultative exariorawhere she had 70/90 degrees of flexion to
her spine, negative SLR tests, and pain and tenderness of her lower spine; “all other range of
motion was without any limitation.” (R. 248). ditiff’'s gait was destbed as “slow with
minimal limp to the left, secondarty back pain” and plaintiff weable to toeand heel walk
(ambulate) normally. Plaintiff activities of daily living Bowed she performed some light

housework, bathed, cooked, shopped, and drofRe.248). The reporalso found plaintiff



frequently had postural limitations whenldoacing, kneeling, crouching, and crawling, and
occasionally had postural limitations whemding ramps and stairs and while stooping. (R.
249). However, plaintiff was not found to haary manipulative, visual, communicative, or
environmental limitations (R. 249-52), andetd were no treating or examining source
statement(s) regarding the plaintiff's physical aaty in the file. (R. 253). The RFC test of
October 20, 2006 was later affirmed on April 10, 2007. (R. 273).

Dr. Gray examined plaintiff again on Noweer 27, 2006 and noted “the Lortab relieve
the pain.” (R. 257). Plaintiff had another M& her back taken on December 4, 2006 and Dr.
Gray noted plaintiff's condition had improved some but still had significant abnormality. (R.
281). Plaintiff then returned to work paitae and earned $481 duringetfirst quarter of 2007.
(R. 94).

By March 26, 2007, plaintiff still had not receny surgery. As a result, Dr. Gray wrote a
note that “[Plaintiff] has a herrtied nucleus pulposis . . . Due ttds medical condition, she is
not able to work full time. Shig awaiting surgical aoection of this problem.” (R. 269). Lynn
Loghry, RN MCP then wrote a letter to “whomewtemay concern” that plaintiff “was placed on
medical leave as of 3/31/07. She will remainleave until she has obtained a release from her
Physician stating that she can return withoestrictions.” (R. 272). One week later Dr.
Woosley noted plaintiff's “symptoms had improved to some degree and the defect had
diminished as well as her symptoms.” (R. 294).

In May, Dr. Gray noted it was still unclear @am plaintiff could rettn to work. (R. 278,
290). Then, after a visit on June 12, 2007, Dr. Gnajcated plaintiff would bable to return to
work in 3 months. (R. 277). One month latexipliff visited Dr. Wooslg who gave plaintiff a

work release for full duty. (R293). In his lettereleasing plaintifffor full work duty, Dr.



Woosley noted “the back pairs worse... Her defect hadecreased in size. She had
Degenerative Disc Disease. . . Her examinasioowed no focal deficitl recommended a trial
of epidural steroid injection... Weave given her a work release for full duty.” (R. 293).

Plaintiff visited Dr. Gray again in October atald him her back “was still tolerable” and
that she could function on Mobic and 2 Lortabs g&y. Plaintiff also ha “[zero] interest in
surgery.” (R. 323, 330). In December of 2004imiff visited Dr. Grayagain, and he noted
plaintiff's back condition only preventdeer from working full time. (R. 288).

On April 21, 2008, Dr. Gray recommended anflammatories, exeises, and pain
medications as treatment for plaintiff's back pewbs as opposed to sery. In response to the
guestion, “Does this condition prevent the patieot working?” Dr. Gray noted “She reports
that it does.” To the question “Is the patient ablevork at this time?” Dr. Gray replied “She
reports that she cannot.” (R. 287). One weédr|dr. Gray noted plaintiff told him Lortabs
worked fine for her back.

On June 30, 2008, Dr. Woosley notddintiff still had some difficulty with her back and
leg pain but her exam showed no focal defiitl there was no sensory loss or motor problems.
(R. 355). Plaintiff received another MRkam and on December 7, 2009, the MRI revealed
significant pathology at th L5-S1 level. (R. 357). Oneeek later, Dr. Gray noted that
plaintiff's condition prevented hdrom working and plaitiff could return to work in 6 months.
(R. 356).

Plaintiff also alleged anxigtas an impairment. Medical records showed Dr. Gray
prescribed anxiety medications beginning ongast 7, 2003. (R. 175). Dr. Gray refilled
plaintiff's prescription for anxietynedication on a periodic basi®uring numerous visits to Dr.

Gray, anxiety was listed aspurpose for the visit but thengere never any treatment notes



concerning anxiety from eiéin treating physician. (RR11, 212, 213, 257, 274, 276, 312, 324,
340, et al.).

In an interview with the State of Oklama Disability Determination Division on
September 30, 2006, Dr. Ravinder R. Kurella, M.[&text that “[plainfif] gives a history of
anxiety, which started about 3 years ago. She & bad relationship with her friend and is
anxious secondary to that. She denies anyedsfmn or suicidal ideation. (R. 227). In that
same report, Dr. Kurella found plaintiff had fulinge of motion of her neck, bilateral knee and
hip joints, ankle joints, legs, shaldr, elbow, and wrist jots and the straighég raising test was
negative [for pain] both sittg up and lying down. (R. 228)

Dr. Sally Varghese, M.D. also conductedPaychiatric Review Technique form on
October 20, 2006. (R. 232-246). rkmtegory 1(B), Dr. Varghes®ted plaintiff had a medical
disposition as “Impairment(s) not severe(R. 233). For category 12.06, Dr. Varghese noted
plaintiff had “Anxiety-Related Disorders.” (R33). Under category 16, Dr. Varghese found
plaintiff had no motor tension, no autonomic hydkaty, no apprehensive expectation, and no
vigilance and scanning. Also,dle was no persistent irratidrf@ar of a specific object, no
recurrent severe panic attacks, or any otheillfodnt of the required criteria. (R. 238). The
only evidence of a finding of anxiety was a chexfirk in the box which stated “a medically
determinable impairment is present that doespnetisely satisfy the digostic criteria above.”
Under the disorder “anxiety” was listed. (RB&. Plaintiff was also evaluated as having no
functional limitations; no restriction of activigeof daily living, no diffculties in maintaining
social functioning, no difficulties in maintainingoncentration, persistence, or pace, and no
episodes of decompensation. (R. 243). In DrgWase’s notes, she stated “Exam dated 4/19/06

her treating physician gives a diagnosis of anxielihe plaintiff only repass taking Lortab for



her back pain. There is no evidence of treatif@nénxiety or other mental health problems in
the file. Activities of Daily Living are limitéd due to her physicabadition . . ..” (R. 245).

Procedural History

On July 21, 2006, plaintiff fled a Title Ihpplication for disability and disability
insurance benefits. On that same date,npfaialso filed a Title XVI application for
supplemental security income. In both apgiions, plaintiff allegeé disability beginning
December 29, 2005. Both claims were ifigialenied on October 20, 2006 and were again
denied upon reconsideration on April 11, 200@n April 20, 2007, plaintiff fled a written
request for a hearing and the hearing was gdaawtel held on June 2, 2008 in Tulsa, Oklahoma
by administrative law judge (“ALJ”) Lantz Mdain. On July 312008, the ALJ found the
plaintiff was not disabled during the nmd of December 29, 2005 through July 31, 2008.
Plaintiff then appealed to the Social SeguAdministration Appea Council, which, on April
20, 2010, denied review of the ALJ’s decision.aiRtiff then appealed to the United States
District Court for the Northern District of Oklama, and both parties have consented to proceed
before a United States Magjiate Judge. (Dkt. # 9).

Standard of Review and Social Security Law

Disability under the Social Security Act (“S3As defined as the “inability to engage in
any substantial gainfuhctivity by reason of iy medically determinable physical or mental
impairment.” 42 U.S.C. § 423(@)(A). A plaintiff is disabéd under the SSA only if her
“physical or mental impairment or impairments afeuch severity that she is not only unable to
do her previous work but canneognsidering her ageducation, and work experience, engage in
any other kind of substantial gaihwork in the national econoyri’ 42 U.S.C. 8§ 423(d)(2)(A).

Social Security Regulations require a fivepsteequential evaluation goess to evaluate a



disability claim, and “[i]f a determination can be aeaat any of the stepsatha plaintiff is or is
not disabled, evaluation under a subsequesph & not necessary.” 20 C.F.R. 88 404.1520,

416.920._SealsoWilliams v. Bowen 844 F.2d 748, 750-753 (10th Cl988) (detailing steps).

This Court’s review is limited to deternmy whether the record as a whole contains
substantial evidence suppodi the Commissioner's decisicend whether the proper legal

standards were applied. S&2 U.S.C. 8§ 405(g); Hamilton vef'y of Health & Human Servs.

961 F.2d 1495, 1497-1498 (10th Cir. 1992). “Substaeatimlence is such relevant evidence as a

reasonable mind might accept as adequatauppat a conclusion.”__Castellano v. Sec'y of

Health & Human Servs26 F.3d 1027, 1028 (10th Cir. 1994). Substantial evidence must be

“more than a mere scinfl.” Broadbent v. Harris698 F.2d 407, 414 (10th Cir. 1983) (per

curiam) (citations omitted). Although a reviemy court cannot weigh the evidence and may not
substitute its discretion for that of the aggnit nevertheless hathe duty to meticulously
examine the record and make its detertnomaon the record as whole. _Castellan®6 F.3d at
1028. In this inquiry, tb Court may “neither reweigh theidence nor substitute our judgment
for that of the agency.” Id.

Decision of the Admhistrative Law Judge

Step 1 of the sequential evaluation processiredjplaintiff to establish that she was not
engaged in substantial gaihfactivity as defined in 20 C.F.R. 88 404.1510, 416.920. In this
case, the ALJ found plaintiff had not engageadubstantial gainful activity since December 29,
2005. (R. 12) (alleged onset dateStep 2 required plaintiff testablish that she had a severe
medically determinable impairment or impairnmgettiat caused limitation(s) having more than a
minimal effect on her ability to perform &a work activity. 20 C.F.R. 88 404.1520(c),

416.920(c). Here, the ALJ found the pldinthad the following severe impairment:



“degenerative disc disease, history of breastcer, and high blood pressure.” Also, “an MRI
dated December 4, 2006 indicatédtat the plaintiff had a lasy extradural defect at 5-1,
significantly improved but wh residual. There was a centrabpusion with annlar tear.” (R.
12) (referring to an MRI oplaintiff's lower back).

At Step 3, plaintiff's impairment was compar with a list of inpairments in 20 C.F.R.
Pt. 404, Subpt. P, App.1 (“Listings”)f plaintiff's impairment(s) werdisted in the ktings, or if
the impairment was “medically equivalent” #o listed impairment, theiplaintiff should be
determined to be disabled without further inquity this case, the ALJ found plaintiff “does not
have an impairment or combination of impaintsethat meets or medically equals one of the
listed impairments in 20 C.F.R. Pt. 404, SubptApp.1 ....” (R. 12). Step 4 of the sequential
evaluation process required plaintiff to estdblibat she did not retain the residual functional
capacity (“RFC”) to perform her parelevant work. Residual futh@nal capacity is the most the
plaintiff can do on a sustained basis despite thadtions caused by her medically determinable
impairment(s). Here, the ALDbdind “the plaintiff has the residufunctional capaeity to lift,
carry, push, or pull 10 pounds ocicamlly and less than 10 pounfitsquently; stand or walk 2
hours in an 8-hour workday; and sit 6 hoursam 8-hour workday adefined in 20 C.F.R.
404.1567(a) and 416.967(a).” (R. 13).

At Step 4 the ALJ also found plaintiff wasable to perform her past relevant work.
Plaintiff worked as a home health aide, cashcook, and short ordeook at the medium and
light exertional levels. With an RFC for sedmamnyt work, the ALJ conclded that plaintiff is
unable to perform past relevant work at ttmedium and light exednal level. Because

plaintiff's Step 4 burden was met, the burdentslifto the Commissioner at Step 5 to establish

10



that work existed in significant numbers in the national economy which plaintiff, considering her
education, age, work experience, and RFC, could perform.

At Step 5 of the sequential evaluatiorogess the ALJ deterned plaintiff was not
disabled. Based on plaintiff's RFand taking into consideratigiaintiff’'s age, education, and
work experience, the ALJ found there were jdbat existed in signifant numbers in the
national economy that plaintifoald perform. Thus, a finding 6hot disabled” was directed by
the Medical-Vocational Ruleg(“Grids”) (R. 16).

Issues

Plaintiff argues the ALJreed in four respects:

(1) the ALJ failed at Step 5 of the seuptial evaluation process because the ALJ
mistakenly applied the Medical-Vocational Guides (“grids”);

(2) the ALJ failed to perform a proper detenation at Step 3 of the sequential
evaluation process;

(3) the ALJ failed to perform a proper ana$ysf the treatingphysician’s opinion;
and

(4) the ALJ failed to perform a pper credibility determination.
(Dkt. # 15 at 2).

For analytical convenience, the second isslleging an error at 8p 3, is considered
first. Next, the third issue, alleging error iretALJ’s analysis of plaiiff's treating physician’s
opinion, is considered. The fourth issu¢hisn considered, followed by the first.

Discussion

Step 3 Determination

At Step 3 of the sequentialauation procesthe plaintiff's impairment is compared with
a list of impairments in 20 C.F.R. Pt. 404, Subpt App.1 (“Listings”). If a plaintiff's

impairment is listed in the listings, or if the pairment is “medically equivalent” to a listed

11



impairment, the plaintiff is determined to be dial without further inquiry. If the impairment
is not listed or is not “medically equivalent” ¢olisted impairment, then the evaluation proceeds
to Step 4 of the sequential evaioa process. Herglaintiff claims she met or equaled Listing
1.04A. Listing 1.04A requires a disorder of the spine resulting in the camg®®f a nerve root
with:

[e]vidence of nerve root compressi characterized by neuro-anatomic

distribution of pain, limitabn of motion of the spine, motor loss (atrophy with

associated muscle weakness or musebakness) accompanied by sensory or

reflex loss and, if thre is involvemenof the lower backpositive straight-leg

raising test (sitting and supine).

20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 1.04A (emphasis added).

Plaintiff claims she meets or equals Lagtil.04A because she has evidence of nerve root
compression characterized by neuroanatomic biigtan of pain, limitation of motion of the
spine, motor loss with associated musckakness or muscle weakness accompanied by sensory
or reflex loss, and her straight leg raising (“SLR¥st was positive for pain or she was unable to
perform them. (Dkt. # 15 at 4). The Alfound plaintiff did not meet Listin).04A because the
claimant had “negative leg raigj at her consultative examinatioafid “there [was] no record of
the above evidence reged.” (R. 13).

Listing 1.04A requires a positive straight legsimag (SLR) test. Plaintiff had a negative
SLR test on September 30, 2006. (R. 228). On October 20, 2006 plaintiff could toe and heel
walk normally. (R. 248). This result waffiamed on April 10, 2007. (R273). The listing in

guestion also required motor loss accompaniedgdnsory or reflex loss. On July 25, 2007,

plaintiff's exam showed no focaleficit. (R. 293). On he 30, 2008, Dr. Woosley, who was

12



plaintiff's treating physician, opinepglaintiff had “no sensory lossr motor problems” and that
her “[r]eflexes [we]re symmetrical . . .."” (R. 355).

As to plaintiff's positive SLR tests, these tesire not determinative. First, this Court
may not reverse the ALJ's determination simipgcause there might be evidence supporting an

opposite result._ Oldham v. Astrug09 F.3d 1254, 1258 (10th C007). Second, and more

importantly, plaintiff's two positive SLR tests cansoon after plaintiff's injury and failed to
show plaintiff met the listing requirement far12 month period. The two positive SLR tests
plaintiff occurred on January 9, 2006 (R. 188)d on March 6, 2006. (R. 180). The two
positive SLR tests were administered less than 3 months after plaintiff became injured. The
negative SLR test was admimstd on September 30, 2006 @8), approximately 9 months
after plaintiff became injured. Thus, plaintiff's positive SLR tests, in light of the subsequent
negative test, were not probativevdiether plaintiff met the listing.

Based on the foregoing, there was substheti@ence to support ¢hfinding by the ALJ
that plaintiff did not meet or equal the listirfgs.

Treating Physicians’ Opinions

Plaintiff alleged the ALJ erred by failing forovide a proper analysis of her treating
physicians’ opinions. Plaintiff gues: (1) the ALJ failed t@onsider all of the treating

physicians’ opinions regarding pléaiffis ability to work on a cotinuing and regular basis; (2)

' This evidence was introduced after the hearing and was accepted by the Commissioner on
appeal. (R.1).

? Also, 20 CFR 404, Subpt P, Appx 1, 1.00(B)(2) requadoss of function that is defined as the
inability to ambulate effectively on a sustaingakis for any reason or the inability to perform

fine and gross movements effectively, for laast 12 months. The inability to ambulate
effectively “means an extreme limitation of thability to walk.” Generally, ineffective
ambulation requires the use ohand-held assistive device tHanits the functioning of both

upper extremities.__Id.There is no evidence of plaifitneeding to use a handheld assistive
device that limits the funain of both her upper extremities.

13



the ALJ failed to determine the treating physicians’ opinions were due controlling weight; and
(3) the ALJ gave faulty reasoning flois decision. (Dkt. # 15 at 5, 6).

A treating physician’s opinionare generally given contrallg or considerable weight in
reviewing a disability claimwhen the opinion is “well-supported by medically acceptable
clinical and laboratory diagnostiechniques” and is “not inconggit with the other substantial

evidence in [plaintiff's] case record.” S0 C.F.R. § 416.927(d)(2YVatkins v. Barnhart350

F.3d 1297, 1300 (10th Cir. 2003). Thus, an ALy meregard a treating physician’s opinion if

the opinion is inconsistent withther substantial evidence in the record or is not well-supported

by medically acceptable techniques. Céatel v. Sec'y of Health & Human Sery26 F.3d
1027, 1029 (10th Cir. 1994). If the ALJ does mpte controlling weght to a treating
physician’s opinion, the opinion ientitled to deference, andettALJ must apply the factors
listed in 20 C.F.R. § 416.927(d)(1)-(6) and ‘gigood reasons” for the weight given. [@hese
“good reasons” must be “sufficiently specific teake clear to any bgequent reviewers the
weight the adjudicator gave to the tirg source’s medical opinions.”  Watkin850 F.3d at
1300.

Finally, “if the ALJ rejects the [treating phggan’s] opinion complety, [the ALJ] must
then give specific, legitimate reasons for doing so.” aid1301. The ALJ “may not make
speculative inferences from medicaports and may reject a ttieg physician's opinion outright
only on the basis of contradictomedical evidence and not duehs or her own credibility

judgments, speculation or laypinion.” McGoffin v. Barnhart288 F.3d 1248, 1252 (10th Cir.

2002).
Aside from determining the proper weigiot give a medical opinion, the ALJ is also

required to “evaluate every medical opinidre receives. 20 C.F.R. 88 404.1527(d), 416.927(d).
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SeealsoBaker v. Bowen886 F.2d 289, 291 (10th Cir. 1989)quering ALJ to “consider all

relevant medical evidence of record in f@ag a conclusion as to disability”). More
importantly, the ALJ must fully evaluate thevidence from plaintiff's treating physicians.

Watkins v. Barnhart350 F.3d 1297, 1300 (10th Cir. 2003) {ief out framework for evaluating

treating source medical opinionshe ALJ must also discussetluncontroverted evidence he
did not rely upon in his decision as well as any other significantly probative evidence that he

rejected._Se€rantz v. Astruge509 F.3d 1299, 1303 (10th Cir. 2007).

At Step 4 of the sequential evaluation precttge ALJ determined plaintiff's subjective
statements about her symptoms were netibte. As support for his reasoning, the ALJ
referenced several inconsistées between plaintiff's treag physicians’ opinions and the
plaintiff’'s own subjective statements about themsity, persistence, and limiting effects of her
symptoms. (R. 14-15). In findindpese inconsistencies, the ALJ referred to Dr. Gray’s medical
opinions of March 26, 2007 and June 12, 200d @r. Woosley’s opinions of April 4, 2007 and
July 25, 2007. These medical opinions were ctersisvith one another. However, there was
also medical evidence from Dr. Gray and Dr. Wepshat a reasonabladt finder could find to
be consistent with plaintiff's subjective statertgealong with a more recent medical opinion that
the ALJ did not discuss at all. (R. 288). TheJAdhould have discussed this medical evidence.
On remand, he should do so.

Plaintiff also argues the Al failed to properly consider “valid” April 21, 2008 medical
opinion. (Dkt. # 17 at 2). If the treating phyait's “opinion” of April 21, 2008 were in fact a
medical opinion, plaintiff would beorrect. However, there is moror because the ALJ was not
required to afford the April 2008 “opinion” any igat as it was not a valid medical opinion. A

medical opinion is an opinion thatldresses the nature and sedyesf impairments. 20 C.F.R.
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88 404.1527(d)(2), 416.927(d)(2). dWpril 21, 2008 medical examination form in which Dr.
Gray responded to the question “[d]oes this condition prevent the patient from working?” with
“[s]he [plaintiff] reports that itdoes” and to the question “[i]s thmatient able to work at this
time?” with “[s]he reports that she cannotiid not address the nature and severity of
impairments and was therefore not a valid medpahion. (R. 287). Rather, the form simply
guoted the plaintiff's statement, which is nog tineating physician’s opinion, and thus is not a
valid medical opinion supported by medically accblgdechniques. Therefore, this “opinion”
was not entitled to controllgh weight (or any weight for #t matter), and the ALJ was not
required to demonstrate how he weighed thecsstatement. As such, any later comments the
ALJ made regarding this “opiniordre not subject to the samm@ndards as comments directed
towards a valid medical opinion.
Credibility

Plaintiff argues the ALJ failed to perform aoper credibility determination because: (1)
the ALJ did not properly follow the Luné&actors in supporting hisletermination; (2) he
improperly used plaintiff's activities of daily living as support for his deais(3) he did not say
which of claimant’s testimony was true and which he rejected; and (4) the ALJ did not consider

plaintiff's need for a reclineheating pad, lying down, ®t. as evidence of pain. (Dkt. #15 at 7

-8). In accordance with Luna v. Bowethe ALJ must decide whether a claimant’s subjective
claims of pain are credible bysidering factors such as “a chant’s persistent attempts to
find relief for [her] pain and [her] willingness tioy any treatment prescribed, regular use of
crutches or a cane, regular contact with a doetod, the possibility thgisychological disorders
combine with physical problems,” as well as “fipdaintiff's] daily activities, and the dosage,

effectiveness, and side effects of medication.” 834 F.2d 161, 165-66 (10th Cir. 1987).
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However, the ALJ is not required to make“farmalistic factor-by-fctor recitation of the

evidence.” _Qualls v. Apfel206 F.3d 1368, 1372 (10th Cir. 2000). Instead, the ALJ must only

link his credibility findings withthe evidence of record, rathttan state his own conclusion.

Kepler v. Chater68 F.3d 387, 391 (10th Cir. 1995).

Keeping in mind the foregoing, ¢Jredibility deternnations are peculiarly the province
of the finder of fact, and we will not upset sudéterminations when supported by substantial

evidence.”_Diaz v. Secretary of Health & Human Ser888 F.2d 774, 777 (10th Cir. 1990).

However, “[flindings as to credibility should losely and affirmatively linked to substantial

evidence and not just a conclusion ie tjuise of findings.” Huston v. Bowen838 F.2d 1125,

1133 (10th Cir. 1988). SedsoMarbury v. Sullivan 957 F.2d 837, 839 (11th Cir. 1992) (ALJ

“must articulate specific reasons for questionirgdtaimant’s credibility” where subjective pain
testimony is critical).

The ALJ found plaintiff's subjective complaints of pain were not credible to the extent
the statements were inconsistent with theidwal functional capacity assessment and to the
extent these statements conflicted with pl#fistireating physician opinions, her work history,
plaintiff's own statements, and theonsultative examination. There was substantial evidence to
support these findings. Howevehe ALJ did not affirmativelylink all of these findings to
specific evidence.

Plaintiff testified during her hearing on JuBe 2008 that her condbin affected her as
follows: “I can’t walk. | can’t stand. | can't sitl can't lie. | can’t work.” (R. 26). The ALJ
referenced this statementoafj with several other statenmtenin making his credibility
determination. (R. 14). As one of the reasahs,ALJ stated: “[plaintiff] has shown a weak

work history.” There is substantial evidencetlie record that suppsrthis conclusion but the
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ALJ did not specifically link his findings with &t evidence. The ALJ simply stated plaintiff
“has shown a weak work history” without prding any evidence he relied upon to support his
conclusion. This “conclusion ithe guise of findings” must bgupported by adence in the
record in order to be propgr.

Also, even though the ALJ was not requitedmake a “formalistic factor-by-factor
recitation of the evidence,” the ALJ did not propezlaluate “[plaintiff's] persistent attempts to
find relief for [her] pain and [her] willingness to try any treatment prescribed . . . and the
[plaintiff's] daily activities, and the dosage, eftiveness, and siddfects of medication.”
Plaintiff provided probative evidence of heeed for a recliner, heating pad, lying down,
extensive use of pain medicaticetc... as an attempt to findlief from her pain. (R. 26-30,
149, 150, 160, 183, 184, 257, 323, 330, et. al). In lightisfpotentially probe evidence that
supported plaintiff's subjective labations of pain, the ALJ warequired to discuss why he
chose to reject this evidence in determining ¢hedibility of plaintiff's statements. Sé#ifton

v. Chater 79 F.3d 1007, 1010 (10th Cir. 1996). In Hardman v. BarnBé& F.3d 676, 680

(10th Cir. 2004) the court heldah in assessing theedibility of a claimat's complaints of
disabling pain, “[iJt was error for the ALJ to fail to expressly consider [plaintiff's] persistent
attempts to find relief from [hgpain, [her] willingness to try véous treatments for [her] pain,
and [her] frequent contact witthysicians concerning [her] paintated complaints.” Here, the
record shows evidence of prescriptions andlsefor pain medication, including narcotics as

well as several other attempts by plaintiff tadfirelief from her pain. The ALJ should have

* SSR 96-7p. Under this ruling, a credibilitytelenination “must contain specific reasons for
the finding on credibility, suppted by the evidence ithe case record” and be “sufficiently
specific’ to inform subsequeneviewers of both the weiglihe ALJ gave to a claimant’s

statements and the reasonstfat weight. _Hayden v. Barnha@74 F.3d 986 (10th Cir. 2004)

(quoting SSR 96-7p, 1996 WL 374186, at *4).
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expressly considered this evidence in determining whether plaintiff's complaints of pain were

credible. _Sistler v. Astryet10 Fed.Appx. 112 (10th Cir. 2011). On remand, the ALJ should do

So.

Plaintiff also argued the ALJ ipnoperly relied upon plaintif§ activities ofdaily living
(“ADL") as support for his credibility determinat. (Dkt. # 17 at 3). Tk Court disagrees.
The only place in his ruling the ALJ mentioned ptdf's ADL was in his Step 3 determination;
the ALJ never mentioned plaintiffs ADL irhis credibility determination and made no
suggestions that he even consatethem. The ALJ only used plaffis ADL in Step 3 to refute
allegations of anxiety as a severe and limiting mlentpairment. (R. 13). Plaintiff's ADL were
considered during plaintiff's gshiatric review as support fahe finding that plaintiff had no
functional limitations caused by her allegedmad disorder, (R. 243245) not to undermine
plaintiff's credibility or to ngate her disability claims.

Plaintiff further argues her minimal actias of daily living were not a negation of
disability. Plaintiff mentioneé she performed some light hekgeping, light cooking, shopped,
took care of personal needs, drove, and visited with neighbors. She could pay attention and
follow instructions well, get along well with thority figures, and handle changes in routine
“OK.” (R. 13). In supporting her argument, pitif cited several cases where each of the
activities of dailyliving mentioned by plaintiff were nobtind to be indicativef the ability to
perform substantial gainful activity. Howev@taintiff's reliance on those cases is misplaced,
since the ALJ never used plaintiff's AQlb negate her claim of disability.

Furthermore, even if the ALJ did rely in part on plaintiffs ADL as a basis for his
disability determination, it is the province tiie ALJ to draw a reasonable inference that

plaintiff's ADL taken together with other evidence in the record showed greater functioning than
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plaintiff alleged. _Gossett v. BoweB62 F.2d 802, 807 (10th Cir. 1988); Talbot v. HeckBd

F.2d 1456, 1462-63 (10th Cir. 1987). Such detertiuna are the responsiity of the ALJ, and
this Court will not upset suatheterminations when supported by substantial evidence.

Use of the Medical-Vocational Guides

Plaintiff argues the ALJ mistakenly dma the “grids” (Medical-Vocational Rule
201.27) at Step 5 of the sequential evaluapoocess because the ALJ failed to properly
consider plaintiff’'s nonexertional impairments of pain and anXiefipkt. # 15 at 2). “The grids
contain tables of rules which direct a determoratf disabled or not disabled on the basis of a
plaintiff's RFC category, age, edon, and work experience. S2e C.F.R. Pt. 404, Subpt. P,
App. 2. “Under the Secretary’'swn regulations, however, ‘the grids may not be applied
conclusively in a given case unless the plaintiff's characteristics preosébh the criteria of a

particular rule.”” Frey v. Bowen816 F.2d 508, 512 (10th Cir. 1987) (quoting Teter v. Heckler

775 F.2d 1104, 1105 (10th Cir. 1985) (other citations omitted)). “The grids should not be
applied conclusively in a partitar case . . . unless the plaihtiould perform the full range of
work required of that [RFC] category on a daligsis and unless the plaintiff possesses the

physical capacities to perform most of jbbs in that range.” Hargis v. Sulliva®45 F.2d 1482,

1490 (10th Cir. 1991) (citing_Channel v. Hecklé47 F.2d 577, 580 (C.A. Colo. 1984)).

“Moreover, resort to the grids is particdlarinappropriate when evaluating nonexertional
limitations such as pain and mental impairments.” Ha@i% F.2d at 1490 (citing Chanretl

580-81). In that case, “[tlhe grids may serenly as a framework to determine whether

* The ALJ’s finding in Step 5 was: “based on sideal functional capacity for the full range of
sedentary work, considering the plaintiff's age, education, and work experience, a finding of ‘not
disabled’ is directed by Medit&ocational Rule 201.27.” (R. 16).
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sufficient jobs remain within a plaintiffsange of residual functional capacity.” Ititing

Huston v. Bowen838 F.2d 1125, 1131 (10th Cir. 1988)).

However, it is important to note the mgyeesence of a nonexertional impairment does
not preclude reliance on the gritilsRay v. Bowen865 F.2d 222, 225 (10th Cir. 1989) (citing
Channel 747 F.2d at 582 n.6). Use of the gridsfoseclosed only “[tjo the extent that
nonexertional impairments further limit the raragjgobs available to the claimant.” Ifuoting

Grant v. Schweiker699 F.2d 189, 192 (4th Cir. 1983)). Thaa ALJ may not rely conclusively

on the grids unless he finds: (1) that thenskt has no significant nonexertional impairment;
(2) that the claimant can do thdl range of work at some REF-level on a daily basis; and (3)
that the claimant can perform madtthe jobs in that RFC level. Each of these findings must be

supported by substantial evidence. Thompson v. SullB@&nF.2d 1482, 1488 (10th Cir. 1993).

Here, the ALJ conclusively applied the gridecause he found plaintiff had no significant
nonexertional impairments and any other impairments she may have had did not limit the full
range of work or jobs available. (R. 16)Although this might have been the proper

determination, the ALJ needed to expressly carsplaintiff's subjective complaints of pain

> See e.qg, Blacknall v. Heckler721 F.2d 1179, 1181 (9th Cir. 1983) (per curiam) (reliance on
grids approved where substantial evidencepstpd ALJ's finding thatlaimant’'s psychiatric
limitations did not significantly limit range of work permitted by exertional limitations); Odle v.
Heckler, 707 F.2d 439, 440 (9th Cir. 1983) (evidemstgported conclusion that nonexertional
impairments would not significantly limit claimantéxertional abilities); Hernandez v. Heckler
704 F.2d 857, 862 (5th Cir. 1983) (evidence suppofklJ’'s determination that nonexertional
impairments did not diminish claimantiork capability);_Olsen v. Schweiker03 F.2d 751,
754-55 (3d Cir. 1983) (ALJ sufficiently consideredidence of all of claimant’s impairments);
Cummins v. Schweiker670 F.2d 81, 84 (7th Cir. 1982) (dipption of grids proper where
substantial evidence supported B4 finding that claimant’s vision impairment would not
interfere with sedentary work of which he wag®ionally capable); Kirk v. Secretary of Health
& Human Services667 F.2d 524, 536-37 (6th Cir. 1981) (dansial evidence supported ALJ’s
conclusion that “claimant’'s mental impairmentig not significantly linit his work capacity.”).
Channel at 583 n.6.
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with relation to her use of pain killers and prescription drugs and determine whether or not this
pain was a significant nonexertional impairmemd whether this impairment significantly
narrowed the number of jobs available to the plaifitiflowever, the ALJ’s failure to consider
anxiety as a significant nonexertional impairment was harmless error, because this Court can
“confidently say that no reasonable factfindésllowing the correct analysis, could have

resolved the factual matter in anther way.” _Fischer-Ross v. Barnha481 F.3d 729, 733-34

(10th Cir. 2005).

The ALJ relied on plaintiff's own testimony ah her anxiety attacks were “mild.” (R.
33). In her paperwork filing for disability, @htiff claimed she was unable to work due to
“herniated disks” (R. 40) and “degenerative disease.” (R. 47). Hme was no record of
patient claiming anxiety as an impairment in afythese forms. Also, plaintiff testified that
“[her] back condition limited heto not be able to work” (R. 28nd “all her physical problems
were due to her lower back.” (R. 31). PIdiigipsychiatric review revealed “impairments not
severe.” (R. 233). The reviewing physitidound plaintiff had no functional limitations
whatsoever. (R. 243). Moreovéehe reviewing physician coufthd “no evidence of treatment
for anxiety or other mental healtihoblems in file.” (R. 245).

Also, even though there was evidence of agigson for anxiety mdication in the file,
there was no evidence of any treatment for etigxaside from those pra#ptions. There were
no medical opinions that revealesy diagnosis of anxiety ah was supported by medically
acceptable clinical and laboratatiagnostic techniques in plaintiff's case record. There were no

treatment notes, or anything else that could lead reasonable fact finder to conclude that

® Absent a specific finding, supported by subs#hrevidence, that de&p her (potential) non-
exertional impairments, plaintiffould perform a full range of sedentary work on a sustained
basis, it would be improper for the ALJ to corstely to apply the grids in determining that
plaintiff was not disabled. Segavitt v. Schweiker704 F.2d 1193, 1195 (10th Cir. 1983), et. al.
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plaintiffs anxiety was a severaonexertional impairment or that this alleged impairment
significantly narrowed the rge of jobs available to the plaif. There was only evidence of
renewed prescriptions for anxfemedication and fleeting notes that mentioned anxiety as the
last of a long list of reams for plaintiff's doctor \gits. (R. 211, 212, 213, 257, 274, 276, 312,
324, 340, et al.). In light of the evidence miened above, no reasonable factfinder could
conclude that plaintif§ alleged nonexertional impairment arfixiety was significant or would
further limit the range of jobs available to thaiptiff and therefore anxiety did not need to be
considered by the ALJ before applying the “grids.”

Finally, plaintiff argues thameither the ALJ’s fpothetical to the vocational expert, nor
the RFC determination had any consideratiorhfarmental impairment of anxiety. (Dkt. #15 at

3-4). Plaintiff réies on_Stokes v. Astrum her argument that “once the ALJ finds the claimant

has a medically severe impairment, or combamatwf impairments, her she is required to
“consider the limiting effects ddll [the claimant’s] impairmentgven those that are not severe,
in determining [the claimant’s] residual furanial capacity.” 274 Fed.Appx. 675, 679 (10th Cir.
2008) (quoting 20 C.F.R. § 1545(e)n questioning the vocationekpert, the ALJ must use the
same RFC as he found at Step The ALJ’'s hypothetical was naotcorrect for h$ failure to
include anxiety.

The ALJ determined plaintiff had a severe impairment of degenerative disc disease at
Step 2. The ALJ was thus required to consider lthiiting effects ofall the plaintiff's
impairments in determining plaintiff's RFCThe ALJ considered the claimant's anxiety and

applied the proper standards in determiningrehwere no limiting or functional effectsThe

7 Under the regulation, when a claimant hasedically determinable mental impairment, it
must be evaluated by rating tdegree of functional limitation ifour broad functional areas:
“Activities of daily living; socal functioning; concentration, pégence, or pace; and episodes
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ALJ found the plaintiff's limitations in daily awity were due to physical problems and that
plaintiff had no impairments witlestrictions of atvities of daily living, no difficulties in
maintaining social functioning, dnno difficulties in maintainingoncentration, persistence, or
pace. (R. 13). This finding is supported by the record. (R. 245). Because the ALJ did not
accept plaintiff's claim of a limiting condition of anxiety as true, and followed the proper
procedures in finding otherwise, the ALJ did mated to set forth the mental impairment of
anxiety in the hypotheticajuestion posed to the vocatiomaipert or in his RFC._Sekalley v.
Sullivan, 908 F.2d 585, 588 (10th Cir. 1990).
Conclusion

For the foregoing reasons, the Court RENDS the decision of the Commissioner

denying disability benefits for further preedings consistent with this Order.

SO ORDERED this 21st day of July, 2011.

/e

T. Lane Wilson
United States Magistrate Judge

of decompensation.” 20 C.F.R. § 404.1520a(c)(3fter rating the degree of functional
limitation in each area, the ALJ then determittes severity of the mental impairment. Bl
404.1520a(d). At the ALJ-hearing level, the ALJsthdocument applicatioof the technique in
the written decision. I8 404.1520a(e). Armijo v. Astru885 Fed. Appx. 789 (10th Cir. 2011).
The ALJ properly applied thistandard. The ALJ documentdte technique in the written
decision and rated the degree of the fiomal limitation in each area. (R. 13).
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