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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CANAL INSURANCE COMPANY, )
Plaintiff/Counter-Defendant,

V. Case No. 10-CV-411-JHP-TLW

N N N N N

MONTELLO, INC. )
Defendant/Third-Party ))
Plaintiff/ Counter-Claimant, )
)
V. )
)

HARTFORD FINANCIAL SERVICES )
GROUP, INC., CONTINENTAL )
CASUALTY COMPANY, HOUSTON )
GENERAL INSURANCE COMPANY, )
NATIONAL INDEMNITY COMPANY, )
SCOTTSDALE INSURANCE )
COMPANY, & TWIN CITY FIRE )
INSURANCE COMPANY, )
)
Third-Party Defendants. )

OPINION & ORDER

Before the Court are Third-Party Defend&@untinental Casualty Company’s Motion to
Strike the Report of Robert Hughes and to tBarTestimony of Robert Hughes (Motion to Strike
),* Defendant Montello, Inc.’s Response Brief in Opposition to Continental Casualty Company’s
Motion to Strike the Report of Robert Hughand to Bar the Testimony of Robert Hughes

(Response 1J,Continental Casualty Company’s Reply Memorandum in Support of its Motion to

'Docket No. 109.

’Docket No. 114.
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Strike the Report of Robert Hughes and to Bar the Testimony of Robert Hughes (Rdliyd),
Party Defendant Continental Casualty Comparbtion to Strike the Untimely and Revisionist
Affidavit of Robert Hughes (Motion to Strike It)Defendant Montello, Inc.’'s Response in
Opposition to Coninental Casualty Company’s Motio Strike the Affidavit of Robert Hughes
(Dated 10/17/11) (Response iland Continental Casualty Company’s Reply Memorandum in
Support of its Motion to Strike the Untimelpd Revisionist Affidavitof Robert Hughes (Reply
1.

Also before the Court are Third Party Defendant Continental Casualty Company’s Motion
for Summary Judgment Against Defendant Montello, ifidefendant Montello, Inc’s Motion for
Partial Summary Judgment Regarding the Existentémbrella Insurance Issued by Continental
Casualty Company in Favor of Montello, Ididefendant Montello, Ints Response and Brief in
Opposition to Continental Casualty Company’s Motion for Summary Juddgnigritd-Party
Defendant Continental Casualty Company’s Mesmdum in Opposition to Montello’s Motion for

Partial Summary JudgmeltContinental Casualty Company’s Reply Memorandum in Support of

*Docket No. 122.
“Docket No. 116.
*Docket No. 125.
®Docket No. 126.
‘Docket No. 108.
8Docket No. 110.
*Docket No. 115.

Docket No. 117.



its Motion for Summary Judgmetitand Defendant Montello, Inc.’s Reply Brief in Support of
Motion for Partial Summary Judgment Regarding the Existence of Umbrella Insurance Issued by
Continental Casualty Compar4y.

For the reasons set forth below, Third-Party Defendant Continental Casualty Company’s
Motion to Strike the Report of Robert Hughand to Bar the Testimony of Robert Hughasad
Third-Party Defendant Continental Casualty Company’s Motion to Strike the Untimely and
Revisionist Affidavit of Robert Hugh&sare GRANTED. Further, Third Party Defendant
Continental Casualty Company’s Motion for Summary Judgment Against Defendant Montello, Inc.
is GRANTED .** Defendant Montello, Inc.’s Motion for Partial Summary Judgment Regarding the
Existence of Umbrella Insurance Issued by Continental Casualty ConmpRayor of Montello,

Inc. isDENIED .*

BACKGROUND

A. Undisputed Factual Background’

This case originated as a declarataiggment action by Plaintiff/ Counter-Defendant

Docket No. 123.
“Docket No. 124.
¥Docket No. 1009.
“Docket No. 116.
*Docket No. 108.
*Docket No. 110.

"The following facts are either not specificatigntroverted by Plaintiffs in accordance
with Local Civil Rule 56.1(c) or are described in the light most favorable to the non-moving
party. Immaterial facts are omitted.



Canal Insurance Company (Canal) against badat/Counter-Claimant/Third-Party Plaintiff
Montello, Inc. (Montello) on June 25, 203Montello responded by filing (1) an Answer to Canal’s
Complaint®® (2) a counterclaim against Canal for deatory judgment and breach of contrdtt ,
and (3) a third-party complaint against a number of third-party deferdants.

Montello “was a distributor of products used in the oil-drilling industfyOne product
distributed by Montello for a period of timeas “a drilling mud additie that was asbesto$.”
Montello has now “been sued by many individwalhe® were allegedly exposed to asbestos through
Montello’s products.® The parties refer to these numertavssuits brought by individuals against
Montello as the “underlying litigatior?® The underlying litigation has prompted Montello to seek
liability coverage from the group of insurers involwethis case, most @fhom are alleged to have

insured Montello during the time period it distributed products containing asBastessence,

this case is one in which the parties are seeking a declaratory judgment regarding which of them,

if any, must bear the cost of the expansive stelsditigation in which Montello must defend itself.

'8 Docket No. 2.

Docket No. 20.

“Docket No. 21.

#Docket No. 22.

Montello’s Answer to Canal’s Complaint at 2, Docket No. 20.

#See id.

#See id.

*See, e.g., id.

#SeeThird-Party Complaint at 3-4, 8, Dockdb. 22; Counterclaim at 2, Docket No. 21.
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B. Relevant Procedural History

In order to manage this cumbersome litigation, the Court has divided it into two pHases.
the first phase of the litigation, the Court set ouesolve both the Rule 12 motions of Third-Party
Defendants National Indemnity Company and Hadtfeinancial Services Group, Incorporated and
any dispositive motions regarding the existence, terms, and conditions of any insurance policies
allegedly issued by Third-Party Defendardn@inental Casualty Company (ContinentélYhe
Court has previously ruled on the Rule 12 MotiohBefendants National Indemnity Company and
Hartford Financial Services Group, Incorporatedrétfiore the Court can conclude Phase | by ruling
on the pending summary judgment motiditexl by Montello and Continentdl.However, before
the Court can reach the parties’ motions fenswary judgment, it must determine the admissibility
of two reports by and the testimony of Montello’s proffered expert, Robert Hughes.

DISCUSSION

A. Motion to Strike Reports/Exclude Testimony of Montello’s Expert Robert Hughes
All of the motions at issue involve Montekoclaims for insurance coverage under two
“excess umbrella liability” insurace policies alleged to have been issued by Continental to

Montello*° Montello concedes that it does not hawpies of the alleged Continental policies, but

2'SeeOrder, Docket No. 105.

2d. The pleadings and exhibits also refer to “CNA Insurance Companies” or “CNA.”
CNA is a larger corporate entity under which Continental was doing business at the time the lost
policies were allegedly issued.

2SeeDocket No. 105See als®pinion and Order, Docket No. 101; Opinion and Order,
Docket No. 103.

30 Motion to Strike | at 1, Docket No. 109. The terms “umbrella policy” “excess liability
policy,” and “excess umbrella liability policy” appear to be used interchangeably throughout the
pleadings. For the sake of consistency, the Court will refer to the alleged policies as “umbrella
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maintains that the existence, terms, and conditions of these alleged policies can nevertheless be
established through secondary evideficEhe two contested repolig Robert Hughes, a purported
expert in the reconstruction of missing insurance policies, are major components of Montello’s
secondary evidence. Continental argues that “Hugimeions (a) lack angasis in reliable facts
or data, (b) are not the product of soundeeasy and methodology, and (c) amount to little more
than speculation and conjecturé Continental further argues that Hughes’ second report, issued
on October 17, 2011, is both revisistnand untimely, as it fundamentally changes the opinions of
the first report and was not made availabledatihental until after the summary judgment deadline
for Phase 2

Although the Court recognizes Continental’s R2f¢a) argument with regard to timeliness
of Hughes’ second report, issues regarding tineigsibility of Hughes’ opinions are more clearly
resolved by determining the overall admissibitiffHughes’ proposed testimony, which will likely
encompass the findings contained in both repbrt; making the admissibility determination,

Federal Rule of Evidence 702 imposes upon the tGouobligation to “ensure that any and all

policies.”
31 Response | at 1, Docket No. 114,
%2 Motion to Strike | at 1, Docket No. 109.
33 Motion to Strike Il at 3, Docket No. 116.

%The Tenth Circuit has characterized exclusion for procedural reasons pursuant to Rule
26(a) as an “extreme” remedyee Gillum v. U.$309 Fed.Appx. 267, 270 (10th Cir.2009). As
the overall action is stayed, any prejudice suffered by Continental resulting from the Court’s
admitting the tardy report could easily be resolved by a round of supplemental briefing to the
existing motions for summary judgment without impacting the trial schedule. As such Rule 26(a)
exclusion would be improper under the test set oW@odworker’s Supply, Incorporated v.
Principal Mutual Life Insurance Comparni/70 F.3d 985, 993 (10th Cir.1999) (holding factors
to consider include prejudice and ability to cure).
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scientific testimony or evidence admitted is not only relevant, but relidble.”

This obligation is often referred to as the “gatekeeper” function and requires the judge to
assess the reasoning and methodology underlyinggestes opinion and to determine whether it
is both scientifically valid and apphble to a particular set of faéfsThe Supreme Court has made
clear that “where [expert] testimony’s factual badeta, principles, methods, or their application
are called sufficiently into question . . . theltfimlge must determine whether the testimony has a
‘reliable basis in the knowledge and experience of [the relevant] discipline.”

1. Qualifications

In performing its gatekeeper function, the Court must initially determine whether the
proffered expert is qualified to offer an opinion on the pertinent issues of th& dagaalified
expert possesses the necessary knowledge, skilkienpe, training, or education relevant to the
facts at issu& Here, Montello proffers Hughes as an expert in the reconstruction of missing
insurance policies, therefore Hughes’ expereemelated to insurance industry policies and
procedures in general, as well as with the instegpolicies specifically at issue, are of primary
importance in assessing whether or not he is qualified to testify as to the contents of the missing

policies.

*Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589, 113 S.Ct. 2786, 125 L.Ed.2d
469 (1993).

*Id. at 592-93.

$’Kumho Tire Co. v. Carmichae$26 U.S. 137, 149, 119 S.Ct. 1167, 143 L.Ed.2d 238
(1999) quoting Daubert509 U.S. at 592).

*¥Ralston v. Smith & Nephew Richards Ii&75 F.3d 965, 969 (10th Cir.2001).
€d.



Mr. Hughes’curriculum vitaels voluminous, demonstrating over fifty years experience in
the insurance industry, including dozens of speaking engagements and publications on insurance
topics?It also includes four pages listing various court and deposition testimony, and another seven
pages detailing his experience offering Federal Biu&vil Procedure 26(a)(2) expert reports and
testimony?* Further, Hughes’ work in reconstructifmst policies has been held admissible by
various courté? This body of work demonstrates quitearly that Hughes possesses knowledge,
skill, experience, training, and education related to the general policies and procedures of the
insurance industry.

Despite this broad base of insuranodustry knowledge, Hughes’ experience with the
specific issues germane to alleged Continental policies is somewhat suspect. For instance, at his
September 28, 2011 deposition, Hughes testified thadile not recall ever placing a Continental
umbrella policy with an insured, that he hadiegied only four or five exemplar Continental
umbrella policies in preparation for his report, and that he had never seen a Continental policy that
had been actually issued in Oklahotha.

As Hughes is purporting to reconstruct the exact terms and conditions of the missing policies
based in large part on his knowledge of the insteandustry during the time in which the policies
were allegedly issued, his lack of experience whthforms specific to Continental is particularly

troubling. However, the Court believes this issears largely on the reliability of the methods used

“SeeCV of Robert Hughes at 22-24, Docket No. 108-3.

“Id. at 29-35.

*’See, e.g., PSI Energy, Inc. v. Home Ins, 8@1 N.E.2d 705, 717-721 (Ind. App.2004).
“3SeeHughes Deposition at 81:4-6; 3223; 136:11-137:1, Docket No. 128-1.
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by Hughes in reaching his instant conclusions and is therefore better addressed in the Court’s
analysis of Hughes’ methodology. Consequentlyigint of Hughes’ extensive experience in the
insurance industry, the Court finds him generally qualified to render an expert opinion as to the
existence, terms, and conditions of the missing policies.
2. Reliability

Finding Hughes generally qualified, the Courntuto the two-pronged inquiry regarding
the reliability and relevance of the proffered testimtrijhe reliability prong is determined by
considering “whether the reasoning or methodology underlying the testimony is scientifically
valid.”*® Although absolute certainty is not required, expert opinions “must be based on facts which
enable [the expert] to express a reasonably accurate conclusion as opposed to conjecture or
speculation,” facts that “sufficiently satisfy Rule702’s reliability requiremefits’its review, it
is critical that the district court examine whether the proffered evidence is genuinely scientific,
rather
than “unscientific speculation offered by a genuine scierftist.”

Throughout the reliability analysis, the distrocturt should generally focus on an expert’s

methodology rather than the conclusions it genefatdswever, an expert’'s conclusions are not

“Bitler v. A.O. Smith Corp400 F.3d 1227, 1232 (10th Cir.2004).
“*Daubert,509 U.S. 579, 592-93, 113 S.Ct 2786, 125 L.Ed.2d 469 (1993).

“Gomez v. Martin Marietta Corp50 F.3d 1511, 1519 (10th Cir.199§)6tation
omitted; Truck Ins. Exch. v. Magnetek, In860 F.3d 1206, 1210 (10th Cir.2004).

“"Mitchell v. Gencorp In¢.165 F.3d 778, 783(10th Cir.1999jupting Rosen v.
Ciba-Geigy Corp.78 F.3d 316, 318 (7th Cir.1996)).

“Daubert 509 U.S. at 595.



immune from scrutiny: “A court may conclude that there is simply too great an analytical gap
between the data and the opinion proffer@dshderDaubert “any step that renders the analysis
unreliable . . . renders the expert’s testimony inadibie. This is true whether the step completely
changes a reliable methodology or merely misapplies that methoddfogy.”

Hughes'’ first report, submitted on Septemd@, 2011, concluded that the missing policies
at issue, for the period beginning Decenihel968 and ending in 1971, and the period beginning
December 1, 1971, and ending in 1974, (1) wereeddy a CNA Company, more likely than not
Continental, (2) that thaolicies included policy limitef $2,000,000 per ocexence ad $2,000,000
in the aggregate, and (3) thag¢ twording of those policies was id&xal or substantially similar to
that of the exemplar policy at ExhibitEHughes issued a second report on October 17, 2011 after
he received information concerning subsequelitips issued by Travelers Insurance Companies.
In this report, Hughes alters his original comsatns by (1) including an attachment point in the
underlying Travelers Comprehensive General Litgl{ CGL) policy indicding the amount of loss
necessary to trigger the alleged umbrella coverage and (2) altering his conclusion regarding the

purported policy limits?

a. Existence of Continental Policies

“‘General Elec. Co. v. Joings22 U.S. 136, 146, 118 S.Ct. 512,139 L.Ed.2d 508 (1997)
(“[N]othing in either Daubert or the Federal Rules of Evidence requires a district court to admit
opinion evidence which is connected to existing data only bipsieedixitof the expert”).

*Mitchell, 165 F.3d at 7820uotingIn rePaoli RR. Yard PCB Litigatiqr85 F.3d 717,
745 (3d Cir.1994)).

*1SeeExpert Report of Robert N. Hughes at 11, 15, Docket No. 108-3.
*?SeeAffidavit of Expert Opinion of Robert N. Hughes at 12, 15-16, Docket No. 111.
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In reaching his conclusions about the exiséeof the Continental ficies, Hughes' initial
report relied upon (1) ledger cards regarding Monfetlm the records of insurance broker Harlan
Agents and Brokers Incorporated that gaded policy number RDU-8911677 for the December 1,
1969 to December 1, 1971 period written by conyp&2”, (2) a letter from a CNA claims
specialist that states company code “62” inadisdahe policy was issued by a CNA company, (3) a
1986 letter from Fred Daniel and Sons Insaereferencing Montello policies issued by CNA
numbered RDU-8911677 and RDU-8058960, and (4) a citation from the Recognition Guide to
Policy Prefixes and Form Prefixes indicating that the RDU prefix was used by Continental during
the 1960’s and 70’%.In addition to this secondary eviaen Hughes attests that he has reviewed
hundreds of umbrella policies and has never found any companies other than CNA companies using
the prefix “RDU.™ Hughes’ second report did not alter his original conclusions as to the existence
of the Continental policies.

The admissibility of much of the exddce relied upon by Hughes is in disptitélowever,
for the purpose of evaluating Hughes’ methodology, the Court acaegugndo the admissibility
of those records. These records inform Hughesctlusion that the policies existed and were issued
by a CNA company, and Hughes’ conclusiorsdzh on this evidence requires no significant
analytical leap. Further, unarguably admiss#lidence like the impartial Recognition Guide and
Hughes’ knowledge of the industry support hisdusion that the CNA company issuing the

policies was likely Continental. Based onstlotherwise reliable evidence, Hughes’ opinion

3d. at 11-14.
54d. at 13.

*SeeContinental’sMemorandum in Opposition to Montello’s Motion for Partial
Summary Judgment at 10, 14, Docket No. 117.
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confirming the existence of the policies and hisyapi that they were issued by Continental rises
above mere speculation and conjecture andth@aealm reliability. Consequently, although the
Court draws no conclusions as to the actual exast®r issuer of the missing policies, the Court
finds the methodology employed by Hughes in eamio the conclusionsoted above to be
generally reliable.
b. Attachment Point of Umbrella Policies and the Policy Limits

In determining the policy limits for his inifiseport, Hughes utilized a handwritten “Recap
of Insurance Coverages” list prepared by Kennethi@zell, a former president of Montello, as well
as “pattern of practice” evidence incladipolicies issued after the missing pofitygain, the
admissibility of the underlying evidence is disputed, but the Court assangegndo that the
material is admissible for the sqlarpose of assessing Hughes’ methodoféythough not cited
in the report, Hughes also relied on his kienlge concerning common industry buying practices
during the time periocf While compiling the initial report, tjhes lacked information concerning
the Travelers CGL policies underlying the alleged umbrella policies at issue and the Travelers
umbrella policies that followed the alleged Continental polities.

Based on the above information, Hughes cowltdrender an opinion as to the attachment

*SeeAffidavit of Expert Opinion of Roberl. Hughes at 6, 14, Docket No. 111; Hughes
Deposition at 92:22-94:20, Docket No. 128-1.

*’SeeContinental’sMemorandum in Opposition to Montello’s Motion for Partial
Summary Judgment at 10, Docket No. 117.

*SeeHughes Deposition at 94:8-20, Docket No. 128-1.
*d. at 188:1-14.
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point of the alleged umbrella policies in his initial regBiiughes did, however, state that it was

his professional opinion that both the alléd®68-71 policy and the alleged 1971-74 policy limits
were $2,000,000 each year, each occurrence combined bodily injury and property damage and
$2,000,000 in the aggregate annuélly.

According to his first report, Hughes’ initiattempt to reconstruct the alleged policy limits
used only the information contained in the Campbell recap and the umbrella coverage limits from
the 1981 Canal policies, policies issued a deedtr the Continental policies at is§éil coming
to his initial conclusion, Hughes used a methodegfew he refers to as “a sandwich” where he
reviews the policy issued prior to and the policy issued after the lost policy in order to draw
conclusions as to the lost poligdy If Hughes’ ultimate opiniomas based only upon these initial
supporting facts, without information on the sedpsent and underlying policies, the Court would
consider Hughes’ methodology to be lacking sigft factual foundation and find his conclusion
as to the limits of the alleged policies far too speculative to be reliable.

However, on October 4, 2011, Hughes receivéatimation on the Travelers policies, and
on October 17, 2011, the summary judgment moteadtne, Hughes issued a second report that

incorporated this new informatiéhBased on the new informatioropided in the Travelers polices,

See idat 177:6-18.

®Expert Report of Robert N. Hughes at 15-16, Docket No. 108-3.
®2Expert Report of Robert N. Hughes at 14-15, Docket No. 108-3.
®Hughes Deposition at 92:22-93:4, Docket No. 128-1.

®Response Il at 2-3, Docket No. 125. Defendant Continental similarly objects to the
admissibility of the Travelers documents, citing they have not been properly authenSeated.
Continental’sMemorandum in Opposition to Montello’s Motion for Partial Summary Judgment
at 15, Docket No. 117. These documents have subsequently been authenticated by the deposition
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Hughes was able to conclude that the attachpw@nt in the underlying coverage that would trigger
both alleged umbrella policies was $300,608ughes also altered his opinion concerning the limits
of the alleged policies. Hughes still beliehtbe alleged 1971-74 policy limits were $2,000,000 each
year, each occurrence combined bodily inpmy property damage and $2,000,000 in the aggregate
annually®® However, he now believed that the liability for policy years 1968-1970 had limits of
$1,000,00@ach year, each occurrence combined badilyy and propgy damage and $1,000,000

in the aggregate annually, increasing to $2,000,000 each year for 1870-71.

Hughes’ second report both supplements his factual support and alters his conclusions
accordingly. Hughes’ second report considers premiums and payment dates from the missing
policies and the limits of the subsequent Btaxs policies, in conjunction with his personal
knowledge of market conditions during the time peffsthe increased factual support, especially
the inclusion of the Travelers policies, provides a factual foundation for Hughes’ “sandwich”
method.

Similarly, until he received the Travelers’ policy information, Hughes could not even
conjecture as to the attachment poiithe alleged umbrella policiéSHowever, after receiving the

information regarding the underlying CGL, Hughes was able to accurately assess the policy limits

testimony of Glen FrisbySeeMontello’s Reply Brief in Support of Motion for Partial Summary
Judgment at 9-10, Docket 124.

Affidavit of Expert Opinion of Robert N. Hughes at 16-17, Docket No. 111.
%9d.

®1d. at 16.

®8affidavit of Expert Opinion of Robert N. Hughes at 15, Docket No. 111.
#9SeeHughes Deposition at 177:6-178:14.
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of the Travelers CGL, and comeaa@onclusion as to the attachmhpoint for the alleged umbrella
policies’® This conclusion was further supported by Hughes’ comparison of the CGL policies to
the coverage recap provided by Kenneth Camphatiain the Court draws no conclusion as to the
policy limits or attachment points of the missing policies, but, based on the stronger factual
foundation of the second report, the Courtl the methodology underlying Hughes’ conclusions
as to both the policy limits and the attachmentsoof the missing umbrella policy forms to be
generally reliable.
c. The Policy Form

Despite all the secondary evidence cited above regarding the existence of the missing
policies, the actual policy forms containing alltié terms and conditions of the policies at issue
remain missing*Hughes admits that the RDU prefixegplied and corresponding policy numbers
cannot be used to identify the word of a particular form polic{? Lacking any clear indication of
the form used, Hughes attempts to identify témens and conditions of the policies at issue by
offering exemplar form policies used during tberiod. Although umbrella liability policies are not
standardized by rating bureau promulgation likeL€G1ughes posits that umbrella policies have
become standardized through us&gdowever, despite Hughes’ substantial knowledge of and

experience in the insurance industry, he hasnmreveewed a Continental umbrella policy actually

°affidavit of Expert Opinion of Robert N. Hughes at 13-15, Docket No. 111.
d.

2d. at 7.

3SeeHughes Deposition at 99:17-19, Docket No. 128-1.

"“affidavit of Expert Opinion of Robert N. Hughes at 4, Docket No. 111.
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issued in Oklahom&. With these facts in mind, the Court reviews the reliability Hughes'’
investigation and conclusions concerning the terms and conditions of the missing policies.

In both reports, Hughes ultimately concludes that the policy form used for the alleged
policies at issue was the same or substantiaiiylai to the G-40240 series form, as attached as
Exhibit E to his initial report® However, Hughes admits that the policies could have also used the
exemplar form attached as Exhibit n preparing his reports, Hughes examined “approximately”
four exemplar Continental umbrella policies from his company’s lidfa®f. those four form
policies, two substantially conformed with the pgliorm attached as Exhibit D to his initial report,
and two substantially conformed withetpolicy form attached as Exhibit’ENone of the forms
from the library were issued in Oklahofia.

The actual form policy attached as Exhibivas provided by Montello representative Andy
Hartman in a packet of materials from the Oklahoma Department of Insurance®*{®@pdy. to
issuing his report, Hughes initially concluded tthet form used in the missing policies was likely

the same or substantially similar to that of BXhD because in practice he had seen more policies

*SeeHughes Deposition at 136:12-22.

"®Expert Report of Robert N. Hughesldt, Docket No. 108-3; Affidavit of Expert
Opinion of Robert N. Hughes at 12, Docket No. 111.

d.

81d. 32:10-24.

Id. at 39:7-12.

8)d. at 32:25-33:23; 35:3-12.
8d. at50:23-51:5.
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issued that were similar to Exhibit®After receiving the ODI materials that included the exemplar
form policy attached as Exhibit E, Hughes altdnes opinion and concludékat Exhibit E was the
more likely policy forme?

This revised conclusion was based largely ondbethat the policy form attached as Exhibit
E had been submitted for approval to the &fBefore seeing these materials, Hughes believed that,
at the time the policies were allegeiiiyued, Oklahoma was a non-approval stdton discovery
that the Exhibit E form had been submitted to®f for approval and after seeing the letter to the
ODI from Continental regarding that form, Hughes then concluded the policy form used was more
likely a derivation of Exhibit B° However, Hughes does not state that the form policy at Exhibit
E had actually been approved by the ODI or thatform policy at Exhibit D lacked approval by
the ODI®’ Additionally, Hughes concedes that the farsed could have been more like the one at
Exhibit D or could have beeanother form altogeth&t What Hughes does state, and the evidence

bears out, is that the two exemplar policy formsxamined are materially different in their terms

#d. at 37:12-38:2.

#d. at 38:14-22.

#d.

#1d.

%ld. at 41:5-18; 43:5-13.

#d. at 42:9-20 (“[B]ut to the extent you have an RDU, that does not necessarily mean
that it is similar to Exhibit D or similar to Exhibit E. It could be either;” “Q: There may be
others; you just don’t know— A: Right."gee alsa@l1:20-42:20; 47:14-19; Expert Report of
Robert N. Hughes at 14, Docket No. 108-3; Affidaf Expert Opinion of Robert N. Hughes at
12, Docket No. 111.

#d.
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and condition$? Furthermore, the possibility of discrepancies in policy language goes far beyond
the unknown number of different forms. Hughes also admits that the missing policies could have
been modified with any number of other, unknamdorsements that could add or limit coverége.

For example, Hughes' first report conclsdbat the missing policy for the 1971-74 period
would have included the “Defense Coverage Endorsement G-402%7H\ighes bases this
conclusion on a reference to the attached G-402diddrsement in the Continental letter seeking
ODI approval of policy form G-4024%. Despite finding this endorsement to be applicable, Hughes
admits he does not have a copy of Endorsement G-40247-A, but claims it is “similar’ to
Endorsement 40452-A attached to his refbrt.

Although Mr. Hughes is impressivedyalified in the field of insance, the factual basis for
his conclusion that Exhibit E represents the teangs conditions of the alleged policies at issue is
suspect. Hughes was essentially only able ¥eeve two exemplar umbrella policy forms from
Continental, those represented in Exhibitail E. The only clearasoning offered for why
Hughes ultimately selected the form represented by Exhibit E is that it had been submitted for

approval to the OD1* Hughes makes this assertion despitdéabehe cannot say whether or not the

#Hughes Deposition at 35:23-25 (“Q: Therats question that Exhibit D is different
from Exhibit E? A: Correct”); 39:6-7/See alsdxhibit D at 39-41, Docket No. 108-3; Exhibit E
at 48, 50-52, Docket No. 108-See also infrgp. 20-21.

Od. at 137:13-19; 185:16-186:6.
“Expert Report of Robert N. Hughes at 16, Docket No. 108-3.
9Hughes Deposition at 168:14-169:16, Docket No. 128-1.

%d. at 169:11-170:2See alsd\ffidavit of Expert Opinion of Robert N. Hughes at 17,
Docket No. 111.

“Id. at 43:7-12.
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form in Exhibit E was actually approved by the GPI.

Hughes also readily admits that the missingcpes could have been written on the exemplar
form in Exhibit D. Considering the basis of his opinion, there is a distinct possibility that Hughes
might quickly change it were he to receive ikdminformation regarding ODI approval for policy
form represented by Exhibit D éor an altogether differerexemplar policy. This malleability
makes it readily apparent that Hughes lacks enough data to enable him to express a reliable
conclusion as to the actual terms and conditiotiseomissing policies. The possibility that Hughes’
opinion could potentially change throughout thd &ral beyond as new evidence arises establishes
that Hughes’ opinion is, at best, speculative and therefore unreliable.

The fact that Hughes only reviewed two exeangdolicy forms is also of concern to the
Court. Because the number of umbrella policy forms used by Continental during the period is
unknown, the Court cannot know how small a staa$sample the two forms examined by Hughes
actually represent. However, the very fact that there may be other unexamined, approved policy
forms with varying terms and conditions upon which the alleged policy may have been written
diminishes the reliability of Hughes’ methodology.

Hughes’ opinions on the issue of endorsements cause the Court to further question the
reliability of his methods. Endorsements are gdhgpaoven separately from the general terms of
the policy, but, as stated by Hughendorsements can wholly althe terms of a form policsf.

Hughes has never placed a Continental poli€@klahoma and none of the policy forms reviewed

by Hughes was actually issued in Oklahoma, tloeegflughes has little basis to intelligently infer

%d. at 158:2-8.
%SeeHughes Depositioat 185:16-186:6, Docket No. 128-1.
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as to what endorsements were typical to Oklahoma policies during the period in question.
Despite this lack of firsthand knowledge, Hughes alleges one endorsement is applicable,
Endorsement G-40247-A This endorsement appears to be included by Hughes solely because of
information contained in the ODI application for appro¥&urther, Hughes makes this conclusion
despite not having a copy of the actual endorsement for refefeAttbough the issue of
endorsements is distinct from Hughes’ taskrioving the basic terms of the umbrella policy, the
logical lapses in his methodology here reflect on his analysis of the policy terms as a whole.
Finally, the reliability of Hughes’ conclusion that the form used was the same or
substantially similar to Exhibit E is frustratby his “either/or” addendum citing Exhibit D because
those two forms contain materially different terms and conditions. For example, Exhibit E defers
to the terms and definitions of the underlyi@&L should that underlying policy insure per
“accident” rather than per “occurrencé€?’In contrast, the policy form at Exhibit D pays per
“occurrence” as strictly defined by that policy fotthThe matter of whether the coverage allegedly
provided is based on a “per accident” or “per occurrence” basis can certainly be material as to the

amount of coverage provided under the instant fatts.

“d.

%d.

9d.

199SeeExhibit E at 52, 11, Docket No. 108-3.
1915eeExhibit D at 38, Docket No. 108-3.

1925ee, e.g. Century Indem. Co. v. Aero-Motive Z4,F.Supp.2d 67687
(W.D.Mich.2003) (“However, coverage in the Sun Oil policy is triggered by an ‘occurrence,’
whereas coverage in the policy worksheet is triggered by an ‘accident™).
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In another example, Exhibit E’s notice of spiibvision is notably more detailed than that
of Exhibit D. In analyzing the coverage of the missing policies, the notice provision is material, and
clearly could not be the one from either Exhibior Exhibit D. Apportionrant of liability in this
case may very well hinge on the intricacies of#wgiired notice to the insurer. Consequently, when
Hughes hedges his bets by stating that it cousdipty be either form, he undercuts the reliability
of his conclusion that it was prdiig the same or substantially siar to Exhibit E. The fact that
there may be multiple other unknown policy formgwmaterially different notice provisions that
evaded Hughes’ review only compounds the unreliability of his initial assessment.

In afinal example, the Court notes that theraglar policy at Exhibit E contains a settlement
provision that is notably absent from Exhibit®This provision allows the insurer to settle the case
“for the amount stated in item 4 of the declarations p&j€odnsidering this provision delegates
the power to end this litigation as to the instamtips, whether or not such a provision is applicable
could be material to the outcome of this c&8sequalifying his conclusin, Hughes essentially finds
that this important provision could be in or parith no evidence to support an opinion either way.
This is the epitome of unreliability as addresse®bybertand its progeny.

In coming to his conclusion, Hughes reviewed/dnlo exemplar policies, neither of which
were from Oklahoma. Further, Hughes cannot stéteany certainty whether the reviewed forms
were ever actually approved for use in Oklahoma, and he concedes there may be other forms, with
wholly different terms, which may have been usethis instance. It is th lack of evidence and

lack of personal knowledge regarditng breadth of policy forms relenito this case that destroy

1035eeExhibit E at 49, 19, Docket no. 108-3.
1044,
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the reliability of Hughes’ otherwise reliable methodlkis unreliability is clearly demonstrated by
Hughes’ ultimately uncertain conclusion.

Consequently, the Court finds that Hughe®thodology in determining the terms and
conditions of the alleged policies is not basedfacts which would enable him to express a
reasonably accurate conclusion as requireddaybertand its progeny. This dearth of facts creates
an unacceptable analytical gap between thdeece considered by Hughes and his ultimate
conclusion, connected only by thmse dixitof Hughes himself.

In making these findings, the Court recognized tfa]s a general rule, the factual basis of
an expert opinion goes to the credibility of thetiteony, not the admissibility, and it is up to the
opposing party to examine the factual bdsi the opinion in cross-examinatiof{>However, the
Daubertstandard requires that the methodology used in rendering an expert opinion be scientifically
sound and “based on actual knowledge, not subjective belief or unsupported specifation.”

In this case, Hughes lacks both the evidearmactual knowledge of Continental policies
necessary to form an opinion that rises aldmald speculation. The logical leaps made by Hughes
in forming his opinion of the policy terms rendeatlopinion akin to “the unscientific speculation
of a genuine scientist” Consequently, both the methodologyaonclusions of Robert Hughes
regarding the alleged terms and conditions oflssing policies are unreliable. The reports of Mr.
Hughes are rightfully sitken and any testimony on this issue is properly excluded from jury

consideration.

199 arson v. Kempke#14 F.3d 936, 941 (8th Cir.2005)ternal quotation omittexd

1%Dodge v. Cotter Corp328 F.3d 1212, 1222 (10th Cir.2008u6ting Daubert509
U.S. at 590)iAternal quotations omitted

07 Cf., id.
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3. Relevance
In addition to examining the reliability of an expert’'s methods, Daebertcalculus also
requires the Court to assess the relevance of proffered expert testimony. The relevance prong
specifically requires that the proposed testimonguiféiciently “relevant to the task at hand®
This is determined by considering whethex thasoning or methodology can be properly applied
to the facts at issué? The proffered testimony must “assist the trier of fact to understand the
evidence or to determine a fact in issd&.Ultimately, under the relevance prong, the district court
must “ensure that the proposed expert testimongadigiadvances a material aspect of the cdse.”
Although the Court finds Hughes’ testimony geiignaeliable with regard to the existence
of the purported policies, the attachment point of those policies, and the policies’ limits, the
unreliability of his conclusions regarding the sfie¢erms of the policies impairs the relevance of
his testimony to these proceedings. Without reliable evidence demonstrating the terms of the
policies, Hughes’ opinions as to the policies’ exige, and even opinions on when the policies were
triggered and the total value of the policies, @rkttle value in determining the ultimate issue of
whether coverage was available in this instance under the specific terms and conditions of the
purported policies. As such, the reliable sectiondughes’ reports do not logically advance the
material aspect of this phase of the litigation and are therefore irrelevant and rightfully stricken and

they will not be considered by the Court in determining summary judgment.

108Daubert,509 U.S. at 592-93, 59%ee also Kumho Tire Co., v. Carmichd#6 U.S.
137, 152, 119 S.Ct 1167, 143 L.Ed.2d 238 (1999).

109|d.
19Gilson v. Sirmons520 F.3d 1196, 1241 (10thCir.2008)térnal citation omittedl
"Norris v. Baxter Healthcare Corp397 F.3d 878, 884, n.2 (10thCir.2005).
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B. Party Motions for Summary Judgment

Both parties seek summary judgment on the issue of coverage under the missing policies.
Montello seeks summary judgment on seven isslggdto the existence, policy limits, and terms
of the missing policie&? Third-Party Defendant Continental also seeks summary judgment as to
each of these issues, arguing specifically thagt:Ma&ntello cannot show the existence of any
purported policies through admissible evidencg,M®@ntello cannot show the policy limits or
attachment points of any purported policie®tilyh admissible evidence, and (3) Montello cannot
demonstrate the material terms of any purported pofities.

1. Summary Judgement Standard

Federal Rule of Civil Procedure 56(c)opides the standard courts must use when
determining whether summary judgment is proper. According to the rule, summary judgment
“should be rendered if the pleads, the discovery and disclosure materials on file, and any
affidavits show that there is no genuine issue asmyomaterial fact and that the movant is entitled
to judgment as a matter of law:*A material fact is one that is essential to disposition of a claim,
and a genuine issue is present when the trier of fact could resolve it in favor of eithér party.

A party moving for summary judgment need not support its motion with evidence disproving

the nonmoving party’s claim, but must only point outhe district court that there is an absence

"2Montello’s Motion for Partial Summary Judgment at 1-2, Docket No. 110.
13Continental’s Motion for Summary Judgment at 27, Docket No. 108.
“See Jennings v. Badge010 OK 7, 11 4-5, 230 P.3d 861, 864; Fed. R. Civ. P. 56(c).

Anderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986).
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of evidence to support the nonmoving party’s ¢&s€he ultimate question is whether the party
bearing the burden of proof has presentedyaguestion as to each element of its caSelontello,
as the party bearing the burden, must present tharea mere scintilla avidencan support of
its position; it must present evidence on which the Court could reasonably find in it§'favor.
The parties agree as to the applicability of Oklahomata@enerally, when determining
issues of law in a diversity action, this Cduas an obligation to apply Oklahoma law as announced
by the highest court of the stdféln the absence of an authoritative pronouncement, federal courts,
sitting in diversity, must prect how Oklahoma’s highest court would rule, following “any
intermediate state court decision unless other aityfoamvinces [this Court] that the state supreme
court would decide otherwisé?* The Court’s analysis may also be informed by the policies
underlying the applicable legal doctrines, the doatritrends indicated by these policies, and the
decisions of other courté:

Finally, under Oklahoma law, insurance contracts are generally interpreted as a matter of

1%Celotex Corp. v. Catretd77 U.S. 317, 325, 106 S.Ct. 2548, 2554, 91 L.Ed.2d 265
(1986).

171d. at 322.
18Anderson477 U.S. at 252.

19See, e.gContinental’s Motion for Summary Judgment at 7, Docket No. 108;
Montello’s Motion for Partial Summary Judgment at 11, Docket No. $&6.also Houston Gen.
Ins. Co. v. Am. Fence Co., In¢15 F.3d 805, 806 (“The interpretation of an insurance contract
is governed by state law and, sitting in diversity, we look to the law of the forum state”).

12Comm’r v. Estate of BoscB87 U.S. 456, 465, 87 S.Ct. 1776, 1782, 18 L.Ed.2d 886
(1967).

2paitom, Inc. v. Pennwalt Corp741 F.2d 1569, 1574 (10th Cir.1984).
122|d.
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law. 123

If the facts upon which an insured relies¢oaver under a policy are admitted, then it is for
the Court to determine whether those $acbome within the terms of the poli&.Such a
determination is appropriately made on summary judgfient.

2. Standard of Proof for Lost Policies

Both parties agree that Oklahoma law is relatively silent on the subject of lost pdficies.
However, itis clear that under Oklahoma law, aypseeking to enforce an insurance contract bears
the burden of proving the existence of coverdg&he question of coverage goes beyond proof of
the existence of a policy, on summary judgmeninaanred must necessarily offer evidence that
raises a material question of fact as to whetbeerage was available under the specific terms and
conditions of a purported policy?

As the actual policy is missing, the exaatdaage defining the contours of the alleged

coverage is unavailable. Therefore, to meetbutslen of proving coverage, Montello must find

123BpP Amer. Inc. v. State Auto & Cas. Ins. G005 OK 65, 1 6, 148 P.3d 832, 835.

12%Price v. Mid-Continent Cas. C2002 OK CIV APP 16, 111, 41 P.3d 1019, 1022
(quoting Goforth v. Franklin Life Insurance Compa@92 Kan. 413, 11, 449 P.2d 477 (1969)).

125| d

126SeeContinental’s Motion for Summary Judgment at 7, Docket No. 108; Montello’s
Motion for Partial Summary Judgment at 11, Docket No. 110.

12’State Mut. Life Assur. Co. of America v. Hampf®85 OK 19, 696 P.2d 1027, 1034
(holding trial court correctly found insured has burden of proving existence of insurance contract
and coverage under policyiting Metropolitan Life Ins. Co. v. Rosjer941 OK 314, 117 P.2d
793, (“A fair analysis of the various expressions of this court upon the subject leads to the
inevitable conclusion that the rights of the parties to an insurance contract are determinable
solely by the provisions of the contract”).

1284ampton 697 P.2d at 1034 (holding trial court correctly found insured had burden of
proving coverage under policy).

26



some other way to prove the coverage terms of the missing policy. Under Oklahoma’s rules of
evidence, secondary evidence GHhis role. Both the OklahomEvidence Code and the Federal
Rules of Evidence permit, in certain instances ube of secondary evidence to prove the contents

of unavailable documents, ostensibly including lost insurance policy fétriibie pertinent
statutory section reads:

The original is not required, and a duplicateother evidence of the contemifsa
record is admissible if:

1. All originals are lost or have been aegtd unless the proponent lost or destroyed
them in bad faith[f°

However, as Oklahoma courts have not discussed secondary evidence as related to lost
insurance policies, the Court looks to case law fodiner jurisdictions where this issue has arisen
to give some indication of how Oklahoma coumight rule. When looking to proposed secondary
evidence, other courts have stated that “the Rules of Evidence do not establish a hierarchy of
secondary evidence; anything that tends to demonstrate the writimgfents may constitute
secondary evidencé However, courts addressing this issue have generally held that an insured
seeking to evidence coverage under a lost or nggssurance policy must offer proof of the policy

terms defining coverage, not just the existence of a pbfichhis comports with Oklahoma

19Seel2 OKLA. STAT. TIT. §3004.See alsd-ed.R.Evid. 1004.
139d. (emphasis addéd
BBiSee, e.g.,U.S. v. McGaugh8y7 F.2d 1067, 1072 (7th Cir.1992).

132See, e.g., Glew v. Cigna Group 590 F.Supp.2d 395, 413 (E.D.N.Y., Dec. 30, 2008)
(citing Bituminous Casualty Corp. v. Vacuum Tanks, Bi¢5, F.2d 1130, 1132 (5th Cir.1992)).
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precedent requiring an insured to prove coverage under the terms of any given*policy.
Consequently, in ruling on summary judgment@uairt must determine whether the insured can
raise a material question of fact as to bothetkistence of the missing policies and the existence of
coverage under the terms and conditions of those purported policies.

3. Sufficiency of Montello’s Evidence

In this case there is no eviderafdad faith on the part of Montello, therefore the court may
look to secondary evidence to prove the termb@fpolicies. As the Court has excluded Hughes’
report, the Court looks to Montello’s remaining secondary evidence to determine if it can raise a
material question of fact as to the existenasokrage under the purported policies. Therefore, the
preliminary inquiry is whether the proffered evideris sufficient to raise a question of fact as to
the material terms governing coverage in theposity. In its analysis, the Court finds cases from
the Fifth and Sixth Circuits particularly instructive.

The Sixth Circuit has recognized that provihg existence of coverage through secondary
evidence is a particularly onerous ta¥kin Harrow Products Incorporated v. Liberty Mutual
Insurance Companythe Sixth Circuit court reviewed a case involving multiple policies over a
number of years, some of which were produced and some of which were missing. The evidence
supporting the existence and terms of the missing policies essentially consisted of “a four-page,

twelve-paragraph affidavit by a former employ&&.t1n Harrow, the court had first reviewed

133Hampton 697 P.2d at 1034 (holding trial court correctly found insured had burden of
proving coverage under policy).

13Harrow Products Incorporated v. Liberty Mutual Insurance Comp&#dyF.3d 1015,
1021 (6th Cir.1995).

l35| d
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coverage under the produced Liberty Mutual policies issued to Plaintiff H&f¥@espite evidence
of the terms of other policies beten Liberty Mutual and Harrow, théarrow court, applying
Michigan law, found that Harrow had not presergefficient evidence to defeat summary judgment
as to the content of those policies that were misSiig highlighting the importance of nuance and
precision in determining coverage disputes,Haerow court noted:

Copies of insurance policies fill the volumesh page after page of finely printed

documents, many in double columns. As irstrinsurance disputes, the parties are

quibbling over individual paragraphs, single lines, and isolated phifises.

TheHarrow court ultimately stated that:

[ ] no jury could find, absent sheer spetiala, the scope of coverage, the relevant

notice requirements, and all of the other aspects of the policy, on which coverage

often hinges. Nor can Harrow rely on soommtemporaneous version of the policy

that it has secured from other partiedrom Appellees, absent some clear link, such

as there being only one version of gh@dicy, direct testimony linking the sample

policy to the one issued, or solely cosiméifferences between versions. The very

fact that there are different versions undermines Harrow’s ¢faim.

The instant evidence suffers from the same infirmity as thdarmow. Through the whole
of its evidence, Montello may be able to dentmts the existence of the missing policies and even
some of the coverage terms, but the bulthefconditions of coverage remain unknown and even
unknowable. Despite Montello’s proffer of alletie exemplar policy forms, even the excluded

testimony of Hughes offers no clear link betwedswmse exemplars and the alleged policy at issue.

Further, the evidence indicates that the actuaiber of policy forms in use by Continental during

13%See idat 1019-20 (discussing specific clauses of other policies issued to Harrow by
Liberty Mutual).

13d. at 1021.
1384,
1394
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the period in question is unknown, and any numbeanfing forms could have been used to effect
the alleged coverad®’

This Court’s review of the two exemplgrsoffered by Montello and examined by Hughes
demonstrates that the differences betwsmsicy documents is more than cosmeticThis problem
is exacerbated by the fact that there is no wagntaw with any degree of certainty that the two
exemplars comprise the only two policy formsige by Continental during the disputed time frame.
The likely existence of multiple ioy forms with widely disparateerms and conditions defeats any
possibility that Montello’s proffer is sufficient to raise a material question of fact as to the terms and
conditions of any missing policy allegedly issued by Continental.

Fifth Circuit precedent supports this position. Bituminous Casualty Corporation v.
Vacuum Tanks, Incorporatedhe circuit court, applying Texas law, found that despite the
production of policy numbers, dates of coveragel, @overage amounts, the insured did not raise
a material question of fact asdoverage under the missing polict&sThe secondary evidence of
policy numbers, dates of coverage, and coverage amouBigiminousdid not suffer from the
admissibility challenges of the instant case, &un so, the circuit court reasoned that such
secondary evidence was insufficient to defeat sumionagment absent proof of the actual terms
of the policy**

Here, admissibility concerns aside, Montellg béfered evidence that, taken as true, would

140See supranote 87.

141See suprat pp. 20-21.

142Bjtuminous 975 F.2d 1130, 1132-33 (5th Cir.1992).
3d.
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perhaps demonstrate the existence of the missing policies, the dates of coverage, coverage amounts,
and the attachment points of the policies. Wiantello cannot present, however, is anything
beyond bald speculation as to the actual policy terms defining the alleged coverage. This is
insufficient to meet Montello’s burden of raisingjaestion of material fact as to the existence of
coverage under the lost policies, thus summary judgment in favor of Continental is appropriate.

CONCLUSION

For the reasons set forth above, Third-Party Defendant Continental Casualty Company’s
Motion to Strike the Report of Robert Hughend to Bar the Testimony of Robert Hugdffesnd
Third-Party Defendant Continental Casualty Company’s Motion to Strike the Untimely and
Revisionist Affidavit of Robert Hugh&S areGRANTED.

Furthermore, even assumirggguendo the admissibility of Montello’s proffered evidence
outside the Hughes reports, and taking as true all the information contained therein, Montello’s
claims against Continental must fail. Evénthe Court found reliable, admissible evidence
supporting the policies’ existence, Montello has offered no reliable evidence of the policies’ terms
and conditions. Without such evidence, the Courtrisgid to speculate as to the scope of coverage,
the relevant notice requirements, and all efdther precise, policy language upon which coverage
generally hinges. Consequently, Montello Feiked to offer sufficient evidence upon which this
Court could reasonably find that Montello was covered under the missing policies, and summary
judgment for Continental and against Montello as to the existence of coverage is appropriate.

As such, Third Party Defendant Continental Casualty Company’s Motion for Summary

¥4Docket No. 109.
¥PDocket No. 116.
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Judgment Against Defendant Montello, INncGRANTED .**¢ Defendant Montello, Inc.’s Motion
for Partial Summary Judgment Regarding the Existence of Umbrella Insurance Issued by

Continental Casualty Company in Favor of Montello, INn©@ENIED .**’

Ulited States District Judue
Northern District of Oklahoma

148D ocket No. 108.
¥ Docket No. 110.
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