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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GLORIA BORGSMILLER, )
Plaintiff, ))
VS. )) CaseNo: 10-cv-481-TLW
MICHAEL J. ASTRUE, ))
Commissioner of Social Security, )
Defendant. ))

OPINION AND ORDER
Plaintiff Gloria Borgsmiller seks judicial review of aetision of the Commissioner of
the Social Security Administration denying heainl for supplemental security income (“SSI”)
benefits under Title XVI of the Social Securiact (“the Act”), 42 U.S.C. § 1382c(a)(3). In
accordance with 28 U.S.C. § 636(c)(1) & (3), the parties have consented to proceed before a
United States Magistrate Judge. [Dkt. # Any appeal of this Opinion and Order will be
directly to the Tenth Circuit.

Procedural History and Standard of Review

On September 13, 2006, plaintiff filed an apglion for supplementaecurity income
benefits alleging disalifiy due to chronic back pain. [R.1]. After being denied benefits,
plaintiff filed a written requestor a hearing before an Adnistrative Law Judge (“ALJ”) on
March 17, 2007. The ALJ conducted a hearing on July 23, 2008. On August 20, 2008, the ALJ
issued her decision, denying benefits. Following the decision, the Appeals Council denied
plaintiff's request for review on May 26, 2010. élbecision of the Apmals Council represents
the Commissioner’s final decision for purposedwther appeal. 20 C.F.R. § 416.1481. On

July 7, 2010, plaintiff timely filed the sudigt action with thiourt. [Dkt. # 2].
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The role of the Court in wgewing a decision of the @amissioner under 42 U.S.C. §
405(g) is only to determine whether substdrdgiadence supports thidecision and whether the

applicable legal standards wepplied correctly. _See Briggg.erel. Briggs v. Massanari, 248

F.3d 1235, 1237 (10th Cir. 2001). Substantial ewtdeis more than a stilla, less than a
preponderance, and is such relevant eviden@raasonable mind might accept as adequate to

support a conclusion. _RichardsenPerales, 402 U.S. 389, 40Q1971) (quoting Consolidated

Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).eTourt may neither reweigh the evidence

nor substitute its judgment for that of the Commissioner. Casi&eaetary of Health &

Human Service, 933 F.2d 799, 800 (10th Cir. 1991).

A claimant for disability benefits bears therden of proving that he is disabled. 42
U.S.C. §423 (d)(5); 20 C.F.R. 8 416.912(a). “Disedbis defined under thaAct as an “inability
to engage in any substantialmfal activity by reason of any megzhlly determinable physical or
mental impairment which can be expected tsultein death or which has lasted or can be
expected to last for a continuoperiod of not less than 12 months2 U.S.C. 8§ 423(d)(1)(A).
To meet this burden, plaintiff must provide neadievidence of an impairment and the severity
of his impairment during the relant adjudicated period. 20 G3+.8 416.912(b). Disability is a
physical or mental impairment “that resuftem anatomical, physiological, or psychological
abnormalities which are demonstrable by medicadigeptable clinical ahlaboratory diagnostic
techniques” administered by “acceptable medisalrces” such as licensed and certified
psychologists and physicians. 42 U.S.C. § 423 (d)(3); 20 C.F.R. § 416.913.

Issues on Appeal

Plaintiff asserts that the ALJ me the following two errors:

(1) The ALJ’s finding that plaintiff's didaling periods do no occur often enough to
prevent her from performing SGA was rsoipported by the relevant evidence.



(2)  The ALJ failed to perform a proper step four analysis.

[Dkt. # 14 at 2].
Backaround

Plaintiff was born on May 27, 1954, and was fifogr at the time of her hearing before
the ALJ. [R. 23]. She has completed high schadl. The record includes work history back to
1993, wherein plaintiff worked as an apartmennager for Dixon Real Estate. [R. 24]. After
that job, plaintiff worked as a service office mgaaat Air Temperature Controllers, and then at
Sooner Heating and Air in the same capacifg. 25, 26]. She worked at Sooner Heating and
Air until November of 2001 when she was firddring a three month stint of being bedridden
due to back pain. [R. 36]. Thadmpany subsequently went outhefsiness._Id. She is married
with two children and livesvith her husband, daughtencagranddaughter. [R. 98].

Plaintiff has had back issues for some tiam& had surgery (laminectomy) in 1999 to
repair one of two ruptured disgsthe lumbar region of her sg@n [R. 216]. For any additional
surgical treatment plaintiff was told she woulequire an MRI, which she states she cannot
afford. [R. 28, 35]. Plaintif6 treating physician is Timothy S@rd, D.O., who has prescribed
plaintiff medications fopain, muscle spasms, blood pressunel, arthritis. [R217]. However,
plaintiff admits that she is neery good at taking her medications fear of future liver issues.
[R. 38]. When she does takerhmedication she takes it spreadt across the day, and is self-
conscious of the mental side effectld. Plaintiff allges that herdxck pain occasionally flares
up limiting her mobility completely, leaving her bedridden from anywhere between a few weeks
to a couple months. [R. 156]. \&f#nshe is not bedridden, plaintiff is able to move around with a

cane or walker and is able to perform some hooisechores. [R. 32]. Rintiff alleges that her



back flares occur frequently, but over time haceurred less often. [RB7] (“it seems like it's
lessened up.”).

The ALJ’'s Decision

The ALJ found that plaintiff had not engalgen any substantial gainful activity since
November 30, 2001. [R. 13]. Th&LJ later found at step founf the five-step sequential
evaluation proce$sthat plaintiff could perform her pastlevant work as a service office
manager, and she had the residual functionphadty (RFC) to perform sedentary work as
defined by 20 C.F.R. 8§ 416.967(a) with certain litntas. [R. 16]. Further, the ALJ noted that:

| give great weight to DrSanford’s opinion that the aimant is disabled during

her flares. However, | believe the flads not occur ofteenough to prevent her

from engaging in substantial gainful activity.
1d.? Based on the testimony of the vocationgbert, the ALJ found thaplaintiff could find
employment as a secretary or a scheduler. Id.

Discussion

Plaintiff first argues that the ALJ erred bwyding that plaintiff's “flares” do not occur
often enough to prevent her froperforming substantial gainfudctivity. More specifically,
plaintiff argues that because the record is un@eab the frequency and length of her flares, the

ALJ should have “recontacted Dr. Sanford foarification on the issue of the frequency of

flares, given theincertainty.”

! The five-step sequential procga®vides that the claimant (i not gainfully employed, (2)

has a severe impairment, (3) has an impairment which meets or equals an impairment presumed
by the Secretary to preclude substantial gaiafttivity, listed in Appedix 1 to the Social
Security Regulations, (4) has an impairmenticlvhprevents her from engaging in her past
employment, and (5) has an impairment whicavpnts her from engaging in any other work,
considering her age, education, and work erpee. _Ringer v. Sullivan, 962 F.2d 17 (10th Cir.
1992) (unpublished) (citing Willas v. Bowen, 844 F.2d at 750-52).

2 Dr. Sanford is plaintiff's treating physician.
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Plaintiff has identified four instances in the record where Dr. Sanford “report[s]” flares.
Id. Initially, use of the term “report” exaggges what Dr. Sanford did. Dr. Sanford merely
recorded plaintiff's statement when she told hirat she had experiencedflare.” The Court
could find no instance in the record where Banford actually diagnosed“flare” or examined
plaintiff when a “flare” was ocauing. Thus, there is no obj@és¢ medical evidence regarding
the flares at all. Rather, thecord only contains plaintiff's own statements (or the statements of
others repeating plaintiff's s&hents) regarding the flareadatheir impact on her ability to
function. Nonetheless, the ALJ accepted tleeuarence of the flares and their alleged
debilitating impact on plaintiff buas plaintiff notes, chose not to specifically reference them in
her hypothetical questions to thecational expert for the reastimat the flares did not occur
frequently enough to prevent substantial gainfulvag. It is this issue that the Court first
addresses.

Plaintiff testified at the July 23, 2008 hearitiwat with respect to the frequency of her
flares: “[it seems in the beginning that it wastjy- that it was a lot. And it seems like it's
lessened up. Like | said, | feekdi over the last couple of yearatlif | just stay home — well,
like | said, it was February was the last one.” Rentin plaintiff's brief, she admits that “the
record is, admittedly, somewhat unclear as to thebeuraf [her] flares.” [Dkt. # 14 at 3]. The
four “reports” plaintiff references were in @ember, 2006, then six months later in March,
2007, then six months later in September, 2007, fikermonths later in March, 2008. There is
also a report in May, 2006. The May, 2006 report nittasplaintiff “has flaes of pain at times
and with flares she is bedbound for up to 3 rherat a time.” [R. 162]. The May, 2006 report
notes that plaintiff's gait is “slowed andf&ti The report does not note any current disabling

pain. The September, 2006 report states thatrivehe has severe flares she hurts for 3-8 weeks



and will be bed-bound for weeks attime.” [R. 156]. The September, 2006 report also states
that plaintiff “has low back pa; this preventsher from functioning whout pain meds.” [R.
156]. The March, 2007 report notes that plaintifizsses “can last 6 or more weeks.” [R. 215].
The same report notes thaaintiff “had a flare of her pa and was bedbouridr a little over a
week recently . . . [and] [e]ven at times tha¢ s not having a flare she has chronic low back
pain.” [R. 232]. The September, 2007 report nthi@s plaintiff “has chronic back pain issues;
she has had one severe flare since | last sanbheshe continues to have chronic pain issues
and never is without pain. . . . Positive for baekn and joint stiffness.” [R. 212]. The March,
2008 report notes that plaintiff'safles leave her “bedbound for 2+ weelt a time.” [R. 223].

To summarize, in May, 2006, plaintiff reported #arasting for up to Bonths at a time.
In September, 2007, she reported flares ladtioign 3-8 weeks. In March, 2007, she reported
that the flares “can last 6 or more weeks.” September, 2007, there is no indication as to the
length of the flares, bubh March, 2008, plaintiff reported heiafles as lasting fd'2+ weeks at a
time.” In addition, there was no report of aréé between the March, 2008 report and the July,
2008 hearing. Certainly, the repomrovide substantial evidencesé¢a if not conclusive) that
the length of plaintiff's flares are shortenintn addition, plaintiff's testimony provides similar
evidence that the frequency is$ening. Likely, thigs the reason plairifiwants to recontact
Dr. Sanford. The Court sees no need to doAdthough the ALJ has a dutp investigate, when
a plaintiff is represented by counsel at the hegrine ALJ should be entitled to rely on counsel
to structure and present the case in a way thatjuedely explores the ahtiff's assertions.

Branum v. Barnhart, 385 F.3d 1268, 1271 (10th €@04). The ALJ's duty to develop the

record does not require the ALJ to act as dl@mant’s advocate. As defendant points out,

plaintiff's counsel agreed thalhe record was complete andrat time requested that the ALJ



recontact Dr. Sanford. [R. 22]. In addition, bessmair. Sanford’s records, as they relate to
plaintiff's flares, contain only a recitation of plaintiffs own statements, seeking additional
evidence from Dr. Sanford would Bruitless. For those reasqrthe Court rejects plaintiff's
argument and finds no error in the ALJ’s determorathat plaintiff's flares were occurring less
frequently and that they weresting for shorter periods of time.

Plaintiff also argues that the ALJ erred wistre concluded that D&anford’'s statements
about plaintiff's flares imply thaplaintiff is not disabled wheshe is not experiencing a flare.
[Dkt. # 14 at 4]. In his March, 2007 report, Dr. Sanford states, “Because of her intermittent
flares of extreme pain and debility she has lmetn able to have a job due to being bedbound
when she has flares of pain.” [R. 215]. Thetament expressly attributsr inability to work
to the “extreme pain and debility” that accompany “her intermittent flares.” Similarly, in his
September, 2007 report, Dr. Sanford writes, “In@pynion this patient is unable to work due to
periods of exacerbation of back pain whichkender bedbound for extended periods of time.”
[R. 158]. This statement is obviously in refarerio Dr. Sanford’s notation earlier in the report
regarding plaintiff's “flares.” Moreover, the statent concludes that plaintiff is unable to work
“due to” her flares. If plaintiff's inability to works “due to” her flaresthen in the absence of a
flare, plaintiff, by implicationwould be able to work. Thiglarch, 2008 report does not include
a statement by Dr. Sanford regaglplaintiff's ability to work. Whether or not the Court would
have reached the same conclusions, the ALJ'sratait that Dr. Sanfordrfiplied” that plaintiff
is not disabled between her flaresigported by substantial evidence.

Plaintiff next argues that the ALJ erréy relying on plaintiffs admission that she
performs various daily &ities as a basis for finding that plaintiff lacled credibility. [Dkt. #

14 at 5]. As one of many reass for discounting plaintiff's edibility, the ALJ stated that



plaintiff “remains able to do ches, wash dishes, and prepare mégBkt. # 14 at 5]. Plaintiff
argues that the ALJ improperhelied on these facts. Theases cited by plaintiff do not,
however, support this conclusiorRather, these cases find only that an ALJ should not rely
solely on daily activities whernbse activities do not involve fplonged physical activity.” See

Broadbent v. Harris, 698 F. 2d 407, 413 (10th C283). Here, the ALJ did not rely solely on

plaintiff's statements regarding her daily activities.

Finally, plaintiff asserts avariant of her first argumenthat the ALJ erred by not
including her flares in the hypotheticals givertlie vocational expert, no matter how frequently
they occurred. [Dkt. # 14 at 6]. Plaintiffsgament has two flaws. First, the ALJ expressly
considered plaintiff's flares ithe section of her decision thatplained her RFC finding. [R.
14-16]. Second, immediately aftgosing several hypottieals to the vocational expert, the ALJ
asked plaintiff's counsel whether she wantecs& “anything else” before closing the hearing.
Plaintiff's counsel said, “Notimg further, Your Honor.” As noted above, “the ALJ should
ordinarily be entitled to relpn claimant’s counsel to structuand present [the] claimant’'s case
in a way that the claimant’s claims are adedyatgplored, and the ALithay ordinarily require

counsel to identify the issue or issues requifurther development.”_Maes v. Astrue, 522 F.3d

1093, 1096 (10th Cir. 2008). Plaifis counsel made no objection whatsoever to the ALJ’s
hypotheticals much less request that another hypical be given thaspecifically included a
reference to plaintiff's #ires. Therefore, plaifits counsel did not identifghe issue asserted as
error as one needing further development at hiearing, even thougthe lack of further

development is the very arguntem which plaintiff relies.



Conclusion
Based on the foregoing, the Court fintdsat the ALJ's decision is supported by
substantial evidence and thdte correct legal standards mgeapplied. Thus, the Court
AFFIRMS the decision of the Commissionengig disability benefits to plaintiff.

SO ORDERED this 30st day of September, 2011.

e S

T. Lane Wilson
United States Magistrate Judge




