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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CHARLOTTE L. OWENS, )
)
Plaintiff, )
)
VS. ) Case No. 10-cv-636-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Charlotte L. Owens, pursuant 4@ U.S.C. 8§ 405(g) and 42 U.S.C. § 1383(c),
requests judicial review of the decision d¢ie Commissioner of the Social Security
Administration denying her gability benefits under Titles #nd XVI of the Social Security Act
(“Act”). In accordance with 28.S.C. § 636(c)(1) and (3), therpas have consented to proceed
before the undersigned United &&Magistrate Judge. (Dkt. # 7).

Introduction

When applying for disability benefits, a plafhbears the initial brden of proving that
he or she is disadtl. 42 U.S.C. 8§ 423(d)(5); 20FCR. 88 404.1512(a), 416.912(a). “Disabled”
under the Social Security Act is defined as ‘timability to engage in any substantial gainful
activity by reason of any medicaltyeterminable physical or mahtimpairment.” 42 U.S.C. §
423(d)(1)(A). A disability is aphysical or mental impairment “that results from anatomical,
physiological, or psychological abnormalitiesieth are demonstrable by medically acceptable
clinical and laboratory diagnosttechniques.” 42 U.S.C. § 428)(3). The evidence establishing
a disability must come from “acceptable nuadi sources” such as licensed and certified

psychologists and licensed physicians. 26.R. 88 404.1513(a), 416.913(a). A plaintiff is
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disabled under the Act only if his “physical or mi& impairment or impairments are of such
severity that he is not only unable to do previous work but cannot, considering his age,
education, and work experience, engage in @mgr kind of substantial gainful work in the
national economy.” 42 U.6. § 423(d)(2)(A).

Social Security regulations implement aefistep sequential process to evaluate a

disability claim. 20 C.F.R. 88 404.1520, 416.9%0jliams v. Bowen, 844 F.2d 748, 750 (10th

Cir. 1988) (setting forth th five steps in detail). “If a determation can be made at any of the
steps that a plaintiff is or is not disabledaksation under a subsequestép is not necessary.”
Williams, 844 F.2d at 750.

In reviewing a decision of the Commissiorite Court is limited to determining whether
the Commissioner has applied the correct Istmhdards and whether the decision is supported

by substantial evidence. GroganBarnhart, 399 F.3d 1257, 12610tk Cir. 2005). Substantial

evidence is more than a scintilla but less thaneponderance and is suglevant evidence as a
reasonable mind might accept as adequate to supponclusion. See id. €Court’s review is
based on the record, and the Court will “meticulously examine the record as a whole, including
anything that may undercut or detract from #iel’s findings in order to determine if the
substantiality test has been met.” Id. The Couay neither re-weigh the evidence nor substitute

its judgment for that of the Commission&ee Hackett v. Barnhart, 395 F.3d 1168, 1172 (10th

Cir. 2005). Even if the Court might haveaohed a different conclusion, if supported by

substantial evidence, the Commissioner’sision stands. White \Barnhart, 287 F.3d 903, 908

(10th Cir. 2002).



BACKGROUND

Plaintiff, a thirty-nine-year-old female, filed her applications for disability benefits on
June 29, 2005, alleging an onset date of November 1, 2000. (R32)7,Plaintiff alleged that
her mental health issuearthritis, and back pain prevedtber from working. (R. 117, 399). Her
claim was denied initially on Novemb#&b, 2005, and upon reconsideration on August 18, 2006.
(R. 17). On December 20, 2007, plaintiff received a hearing before an administrative law judge
(“ALJ"). (R. 270-94). Following thahearing, the ALJ issued a dgion finding that plaintiff was
not disabled. (R. 339-49After the Appeals Councdenied review, plaintiffled an appeal with
the Court. (R. 357-60).

On appeal, the Commissioner conceded riiaand was appropriate in that case because
the administrative law judge (“ALJ") violatgulaintiff's procedurablue process rights(R. 355).
This Court remanded the case to the ALJ fateaovo hearing on June 30, 2089)d. That
hearing was held on December 9, 2009. (R. 521-50). Followingeimevo hearing, the ALJ
issued a second decision denying plaintiff's leggpion for disability benefits on January 20,
2010. (R. 327). The Appeals Council denied reviewd plaintiff filed this appeal with the

Court. (R. 350).

* At the conclusion of the hearing on December 20, 2007, the ALJ determined that he needed
additional medical evidence to render a decis{@1.279-280). He ordered plaintiff to attend a
consultative mental examinaticand advised that he would permit all parties to review the
examiner’s report and have an opportunity forssrexamination before he issued his decision.

(R. 282). Contrary to his order, howevere tALJ issued his decision upon receipt of the
examiner’s report, thereby vating plaintiff's right to a fil and fair hearing. (R. 230, 339).

> While her appeal was pending with this Coptaintiff filed another application for disability
benefits on September 17, 2008. (R. 327). That aggic was denied initially on January 7,
2009, and upon reconsideration onrbta31, 2009, prior tthe remand of the first case. Id. The
record does not indicate whettiae parties agreed to dismisg tbecond application or whether
it was merged with the first application in light of the remand order demevo hearing.
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Plaintiff’'s Work History

Plaintiff left school after repeating the thergrade and later obtained her GED. (R. 403).
Plaintiff reported previous jobss an assembler, cashiganitor, and secondary machine
operator. (R. 406). Plaintiff's laghb was as a cashier at a thafore. (R. 532). Rintiff testified
that she left that job voluntarilyecause she forgot to report to work and was so embarrassed that
she never went back. (R. 532-33).

Plaintiff's Mental Health History

Plaintiff reported a traumatic childhood madkby sexual abuse at the hands of family
members. (R. 281-82). Plaintiff was hospitadiza 2000 following a suicide attempt. (R. 129).
Plaintiff reportedly slit her wst after an argument with héoyfriend. (R. 127). The hospital
diagnosed plaintiff with depssive disorder and alcohol alusld. Plaintiff responded to
medication and treatment and was discharged. Id.

Following that hospitalizatiorplaintiff reported that sheegan therapy and medication
management at CREOKS. (R. 277). The recofteats, however, that plaintiff first sought
treatment at CREOKS in April 2005. (R. 211). Pldiist ex-husband, the father of her children,
had just died, and plaintiff sought help &oldress her grief. (R. 215). CREOKS diagnosed
plaintiff with post-traumatic stress disord¢tPTSD”) and severe pblar Il disorder with
psychotic symptoms. (R. 254).

Plaintiff underwent the first of three constit@ mental examinations associated with
these proceeding on October 10, 2005. (R. 150)Michael Morgan examed plaintiff and
conducted tests to assess her aiestate. Id. Plaintiff reported symptoms of depression and use

of alcohol and marijuana within the last femonths. (R. 152). Dr. Morgan diagnosed plaintiff



with chronic PTSD, major depressivesaiider, alcohol abuse, cannabis abuard borderline
personality disorder. (R. 154). KHencluded that plaintiff would bable to attaira “more normal
level of psychological functioningivithin a few years if she atained from using drugs and
alcohol and sought gallar treatment. 1d.

Plaintiff continued her treatment at CREOHK® October, 2006, platiff's diagnosis was
reduced to moderate major depression. PR3). By June 2007, plaintiff's response to
medication was improving. (R. 222).

In response to the ALJ’s order following thest hearing, plaintiffattended her second
consultative medical examination on FebruaryZ®8. (R. 230). Dr. Denise LaGrand examined
plaintiff and conducted tests to assess her meitaidd. 1d. Plaintiff reported concentration and
memory problems, irritability,anfusion, “hearing voices,” flashbagkpanic attacks, depression,
sleep problems, blackouts, anger issues, héadaand PTSD. She reported some of these
problems began in childhood, whilehets became apparent latelaintiff claimed her difficulty
controlling her anger affects heability to work and get along with her co-workers and
supervisors, and the flashbacks “make conceotratnd focus extremely challenging.” Id. Dr.
LaGrand diagnosed plaintiff with PTSD, paniisorder with agorapbia, moderate major
depression, and occupational problems, assigpiaintiff a GAF score of 50. (R. 236). Dr.
LaGrand also completed a mental source stenon plaintiff's ability to do work-related
activities. (R. 238). She determined that piffittad the following limitations: mild limitations

in understanding and remembering complex imsibas and in “respading appropriately to

* Plaintiff candidly admitted her prior use of alml and marijuana to two of the doctors who
examined her and denied alcohol or drug use with the other two doctors. (R. 150, 197, 234, 478).
The record indicates thataintiff likely last used mauana in 2005 andlcohol in 2007. (R.

150, 234). The ALJ did not find that plaintiffsilsstance abuse was an issue in his decision,
other than as a factor issessing her credibility. (R. 336).
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usual work situations and charsgm a routine work setting;” moderate limitations in carrying
out complex instructions and in making judgms on “complex work-related decisions;” and
difficulty with regular wak attendance. (R. 238-39).

On remand, the ALJ sent plaintiff for a third consultative medical examination with Dr.
David Hansen. (R. 478). Dr. Hansen diagnop&ntiff with maja depression, PTSD, and
probable borderline personalitgisorder. (R. 478-80). Dr. Haen concluded that “the
psychological stressors of a tgpl work day will place [plaintf] at greater risk for mood
exacerbation similar to the past.” (R. 479).

On the date of the second ALJ hearingaipiff was continuing her treatment at
CREOKS. (R. 529, 537-38). She testified tREOKS had helped her obtain housing and
utility services. (R. 538). Plairftialso testified that she attded day-long sessions at CREOKS
twice a week. (R. 537-38). Dug these sessions, plaintiffould attend two group therapy
sessions, work with others to complete choers] make lunch. Id. Plaiff stated that she
learned about her mental iliness and alwoying skills during these sessions. Id.

In addition to the consultative examirmats, the Commissioner also completed two
Psychiatric Review Technique (“PRT”) form&icatwo mental Residudrunctional Capacity
(“RFC”) assessments on plaintiff during the muof the disability proceedings. (R. 157, 171).
Agency doctors completed these assessment®bgwing the medical records; they did not
examine or treat plaintiff. Id. The PRT form addressed plaintiff's symptoms and the four areas of
functional limitations necessary fptaintiff to meet or medicallgqual a listing. Id. The mental
RFC assessment determined which mental wamtvities plaintiff could perform and what

limitations she would have. (R. 171).



The first PRT form and the first mental RBSsessment were completed on November 1,
2005. (R. 157, 171). The PRT form stated that pfaidid not meet or medically equal a listing
for a mental disorder. (R. 157-166). The PRT form atsted that plaintiff had mild restrictions
in her activities of daily living and moderate reégtons in maintaining social function and in
concentration, pace, and persistence. (R..16fe mental RFC assessment found moderate
limitations in the following areag1) understanding and rememiogridetailed instructions; (2)
carrying out detailed instructions; (3) mainiag attention and concentration for extended
periods; (4) accepting instructioasd criticisms from a supervisor; and (5) maintaining a good
working relationship with coworkers. (R. 171-7P)aintiff had marked limitations in her ability
to “interact appropriately with the generalbtia.” (R. 172). The form contained a detailed
explanation of plaintiff's lintations and abilities thaeflected these findings. Id.

The second PRT form and mental RFC assent were completed on January 6, 2009.
(R. 482, 486). The second PRT form concludeat tblaintiff's condition had deteriorated
somewhat. She now had moderate restrictiongeinactivities of dailyliving, in maintaining
social function, and in concentration, paced @ersistence. (R. 496)he second mental RFC
assessment was identical to the first. (R. 482).

Plaintiff’'s Physical Health

Plaintiff sought treatment ahe Latimer Christian Clinidor pain on three different
occasions. (R. 508-518). In October 2006, plaintifhptained that she had suffered back pain
for a week. (R. 518). She had sought relief vatieating pad. Id. I@ctober 2008, plaintiff
presented with complaints of pain in both knaed in her lumbosacral region. (R. 514). In May

2009, plaintiff complained of antiis pain in her knees andatk and stated that her pain



medication was no longer worg. (R. 509). Finallyin August 2009, plaintiff complained that
the discs in her back felt as thoutjley were rubbing together. (R. 508).

Dr. Seth Nodine completed a consultates@amination of plaintiff in August 2006. (R.
197). Dr. Nodine registered plaintiff's complaimdslower back pain, rmabness in her arms and
legs, and difficulty grasping objects. Id. Heund some tenderness on plaintiff's “spinous
process and paraspinous lunbar muscles” and skgit limitations in plaintiff's right hip
rotation, but otherwise, there were no abnormalities. (R. 199-200). Dr. Nodine diagnosed
plaintiff with “chronic pain as described.” (R. 199).

The ALJ Hearing

At the hearing on December 9, 2009, the Akard testimony from plaintiff and from a
vocational expert. (R. 521-50). Plaintiff debed her current treatment at CREOKS, which
included twice-weekly day-long ¢napy sessions to address hantal iliness. (R. 529). She
discussed her traumatic childhood, which causedahsuffer from PTSD. (R. 530-31). Plaintiff
described her mind as “a racetrack car goingirzalo. . most of the time.” (R. 530). She stated
that, on her bad days, she felt like “everybody’s just coming in at me” and she sank into a
depression. (R. 530, 539). The therapy helpedhhge time to sort through her thoughts. (R.
529-30). Plaintiff also testified @ long history of back pain from arthritis and a car accident. (R.
532, 534). She complained of knee pain as well (R. 532). Plaintiff described her daily activities
but explained that she often had to stod eest while doing houbkeld chores. (R. 544).

Following plaintiff's testimony, the vocationaixpert testified. He reviewed plaintiff's
prior work history as an assembler, a cashiet,ajanitor. (R. 546). He classified the assembler
and cashier jobs as light wodnd the janitorial job as meadn work, although plaintiff had

reported it as light work. Id.



The ALJ then posed the following hypotical: “Let me give you a hypothetical
Claimant of this Claimant’s age, educatibbhackground, and prior work experience who could
do a light exertional range of wq confined to simple uncomplicated tasks with routine
supervision.”_ld. He then amded the hypothetical to alsoclnde some complex tasks. (R.
547). The vocational expert testdi¢hat plaintiff would be ableo do all of her previous work,
as well as other light unskilled jobs, such asail clerk, a sorter, anffice helper or messenger,
an assembler, or other jobs masking pé#rts or polishing items. (R. 547-48). On cross-
examination, plaintiff's attorney asked the vocational expert to consider plaintiff's testimony in
his hypothetical. (R. 548). The vocational expert testithat plaintiff wouldhot be able to work
due to her “bad days,” as it would impact latendance. Id. Plaintiff's attorney then asked
whether some of the jobs that the vocatioggert had describediould include production
guotas. (R. 549). The vocational erpeesponded that they didd.IWhen plaintiff's attorney
asked whether quotas would increase the streskdétteose types of johghe ALJ cut off that
line of questioning, stating thatettvocational expert was “notmsychologist. He cannot testify
whether that would bstressful or not.” Id.

When plaintiff's attorney asked if the voaaial expert was “familiar with the concept of
Global Assessment of Functioning,” the ALbmbted the cross-examination over plaintiff's
attorney’s objection ancheéled the hearing. (R. 549-50).

The ALJ’'s Decision

The ALJ issued his decision on January 20, 2010, and denied plaintiff's application for
benefits. (R. 327-38). The ALJ found that pldintiad not engaged in any substantial gainful
activity since November 1, 200and that plaintiff was insed through March 31, 2007. (R.

329). The ALJ found that plaintiff suffered frothe following severe impairments: bipolar



disorder, PTSD, depression, and back pain; howewe found that plaintiff did not meet or
medically equal a listing for any tfiose impairments. (R. 329-30).

The ALJ then reviewed plaintiff's testimony and the findings of the consulting
physicians, as well as some of plaintiff's aieal records. (R. 330-36). He concluded that
plaintiff was not entirely credible because “shas inconsistent when shieported to [sic] drug
and alcohol abuse to the examiidoctors and exaggerated tlfitees of her impairments.” (R.
336). The ALJ also opted to give “great weight . . . to the State Agency medical consultants’
opinions.” (R. 335). The ALJ concluded that pldintetained the residual functional capacity to
perform light work with a singlémitation: that she perform “simple, uncomplicated tasks with
routine supervision.” (R. 331).

Based on plaintiff's residual functional capacitye ALJ found that pintiff could return
to her previous work as a janitor or perfoome of the following jobs: mail clerk, sorting, office
helper, assembly, and miscellaneous labor.3&-37). Accordingly, the ALJ concluded that
plaintiff was not disabled. (R. 337).

ANALYSIS

Plaintiff claims to raise only two points afrror in her brief relating to the ALJ's
hypothetical and the ALJ’s credibility determirmati Much of plaintiff's brief argues that the
ALJ failed to include necessary findings irethypothetical that he posed to the vocational
expert; however, a close reading of the briekeedy that plaintiff has raised multiple points of
error in four areas: (1) the list of plaintiff's severe impairmefsthe ALJ’s reidual functional
capacity analysis; (3) the hypotheti that the ALJ proposed the vocational expert; (4) the
ALJ’s credibility determination; and (5) plaiffts procedural due pross rights. Accordingly,

the Court will address those pointsesfor under theskve categories.
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Severe Impairments

Plaintiff argues that the ALJ failed to includerderline personality dorder in plaintiff's
list of severe impairments. (Dkt.12 at 3-4). Plainti notes that Dr. Morgadiagnosed her with
borderline personality disorder and that Dr.nsan found it “probable” that plaintiff had the
disorder. (R. 150, 478). Both of these doctors emachplaintiff. The consulting physicians did
not examine plaintiff, and neither included boraerlpersonality disorder as one of plaintiff's
mental health diagnosesiampairments. (R. 157, 171, 482, 486).

The ALJ opted to give “great weight” the Administration’s consulting psychologists
rather than the examining psychologists, bubthered no explanation for rejecting the opinions
of the examining psychologists. (R. 335-36). The regulations provide that “[t]he opinion of an
examining physician is generallytéled to less weight than thaf a treating physician, and the
opinion of an agency physician who has never seen the claimantitied to the least weight of

all.” Robinson v. Barnhart, 366 F.3d 1078, 10@4th Cir. 2004) (citing 20 C.F.R. §

404.1527(d)(1) and SSR 96-6p). Just as an ALJgsimed to explain his reasoning for rejecting
a treating physician’s opinion in favor of axamining physician’s opinion, so is an ALJ
required to explain hiseasoning for rejecting an examigi physician’s opinionn favor of a

reviewing physician’s opinion. See FreyBowen, 816 F.2d 508, 513 (10th Cir. 1987) (stating

that an ALJ must give spedifi legitimate reasons for disaagling a treating physician’s

opinion); Thomas v. Barnhart, 147 Fed.Appx 755, {Bth Cir. 2005) (blding that an ALJ

must give “adequate reasons” for rejectany examining physician’s opinion and adopting a
non-examining physician’s opinion).
Because the ALJ failed to specify his reasons for rejecting the examining psychologists’

opinions, which included a diagnosis of botiohe personality disorder and “probable”
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borderline personality disorder, the Court mieshand the case. See Watkins v. Barnhart, 350

F.3d 1297, 1299 (10th Cir. 2003). On remand, the Alu¥t state his reasons for rejecting the
examining psychologists’ opinions. Without thanalysis, the Court “cannot meaningfully

review the ALJ’'s determination” of plaintiff’ severe impairments. Drapeau v. Massanari, 255

F.3d 1211, 1214 (10th Cir. 2001) (citing CliftenChater, 79 F.3d 1007, 1009 (10th Cir. 1996)).

Residual Functional Capacity

Although plaintiff argues thathe ALJ failed to addresdlaf the requirements of a
proper hypothetical, several of tkeerors that plaintiff argues ateetter suited to an analysis of
the ALJ’s findings with respect to plaintiffeesidual functional capacity. Those issues include
the following: (1) failure to include the resfions listed in the PRT and mental residual
functional capacity forms; (2) faite to consider Dr. LaGrand':fling that plaintiff would have
difficulty with attendance as a restion; and (3) error in findinglaintiff capable of light work
despite her complaints of physical pain and ldck of a physical residual functional capacity
assessment. (Dkt. # 12 at 4-6).

The first PRT form found that plaintiff hadaderate restrictions in maintaining social
function and in concentration, igéstence, and pace. (R. 157). The second PRT form found that
plaintiff had moderate restrictions her activities oflaily living, in maintaining social function
and in concentration, persistence, and p#Re.486). The PRT forms also concluded that
plaintiff should not have any close interactiwith people. (R. 157, 486). Similarly, the two
mental residual functional capacity forms ire trecord indicated that plaintiff had a marked
limitation in social interaction. (R. 171, 482Jhe reviewing psychologist concluded that
plaintiff could only work in a position where she had limited interaction with a small, “familiar”

group of coworkers and supervisors. (R. 173, 484).
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The ALJ specifically gave “great weighty these opinions ihis decision. (R. 335-36).
Accordingly, he was required to explain hmsasons for rejecting a portion of the medical

opinions he adopted. See Haga v. Astrue, B&2 1205, 1208 (10th Cir. 2007). Under these

circumstances, remand is required to permg ALJ to explain why he seemingly rejected
portions of the medicalpinions he adoptetiSee id. Even if the ALJ did not intend to reject the
portions of the medical opinionanfiing that plaintiff had modete and marked limitations, he
was required to include them in his residuaddtion capacity findings and in his hypothetical to
the vocational expert. See id. (holding that moderate rigtons should be included in the
residual functional capacity determination). TheJAdill also be required to include the marked
limitation on plaintiff's ability to maintain socidunction and interactpgporopriately with others,
as a marked limitation is more severe than a moderate limitation.

Conversely, the ALJ was not necessarilguieed to include Dr. LaGrand’s opinion that

plaintiff likely would strugglewith attendance. Dr. LaGrand was the only medical source who

* Even though the Court has ady held that the ALJ impropgriadopted the opinions of the
reviewing psychologists withoutexplaining his reasons rforejecting the examining
psychologists’ opinions, this alysis is still propr. If, on remand, the ALJ conducts the proper
analysis and maintains his position on the reingwsychologists’ opinion, he will still need to
address the reasons he failed to adopt thenigsdin the PRT and meaitresidual functional
capacity forms.

5

The only restriction in the ALJ’'s hypotheticalas that plaintiff belimited to performing
“simple, uncomplicated tasks under routine sup®n.” The Tenth Cirgit Court of Appeals
has held that the terms “simple” and “unskilledrk” do not adequately incorporate a claimant’s
restrictions arising from a mental impaent. See Wiederholt v. Barnhart, 121 Fed.Appx. 833,
839 (10th Cir. 2005).
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made such a finding; therefore, her opinion raaynay not be included in the ALJ’s findings on
remand, depending on the ALJ's amended finding on refhand.

Plaintiff also argues that the ALJ erredfinding plaintiff capableof performing light
work without the benefit of a physical resid@iahctional capacity assesent. The ALJ failed to
explain his reasoning in concluditigat plaintiff was able to prm light work. The ALJ must
make findings and support thosadings with evidence contained in the record. “In the absence
of ALJ findings supported by spific weighing of the evidere, we cannot assess whether
relevant evidence adequately supports the Alalslasion that [the claimant's] impairments did
not meet or equal any Listed Impairment, ancethbr he applied the correct legal standards to
arrive at that conclusion.”lifton, 79 F.3d at 1009. Remand is also appropriate on this issue.

The ALJ's Hypothetical

Plaintiff contends that the ALJ erred iiling to include a number of specific
requirements necessary to esisfba valid hypothetical. (Dkt. #2 at 2-3). More precisely,
plaintiff argues that the ALJ should have inclddgpecific statements garding the strength
requirements for light work anglaintiff's age and educatiohdackground. Id. Plaintiff also
argues that the ALJ erred by failj to ask the vocational expevhether his testimony deviated
from the listings in th®ictionary of Occupational Titles.

An ALJ’s hypothetical question ta vocational expert at stépe of the analysis must
accurately and precisely reflect af the “impairments and limitations that are borne out by the

evidentiary record.” Decker v. Chater, 86 F&&8B (10th Cir. 1996). See also Hargis v. Sullivan,

945 F.2d 1482, 1492 (10th Cir. 1991) (citation ordittdn order for the vocational expert’s

® Plaintiff also contends that the ALJ failédl perform a proper rediial functional capacity
analysis under_Winfrey v. Chater, 92 F.2617 (10th Cir. 1996). Th Court’s holding is
essentially a finding that the ALJred in conducting thert step of the three-part Winfrey test.
Accordingly, the Court does not netedaddress the other two steps.
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hypothetical to constitute substantial evidenca #n claimant is not dabled, the hypothetical

must include adequate statements regarding the claimant’s impairments. See Gay v. Sullivan,

986 F.2d 1336, 1341 (10th Cir. 1993).
With respect to plaintiff's arguments forcimsion of specific strength requirements and

details of plaintiff's age and background, t@eurt finds_Qualls v. Astrue, 428 Fed.Appx. 841

(10th Cir. 2011) on point and persuasive.Qualls, the Tenth CircuCourt of Appeals rejected
the argument that an ALJ's hypothetical, whedt the parameters for exertional demands by
listing the different categories, was impropggee Qualls, 428 Fed.Appx. 850-51. In this case,
the ALJ asked the vocational expéstconsider a hypothetical aaant of plaintiff's age with
plaintiff’'s educational background who was atdedo light work. (R. 546). This statement was
sufficient to establish a precise hypdtbal with respecto those points.

Plaintiff's argument that the ALJ committed reversible error when he failed to ask the
vocational expert whether his testimony deviated fromCiotionary of Occupational Titles is
also without merit. Social Sedtyr Ruling 00-4p statethat an ALJ is required to inquire whether
the vocational expert’s testimony is consisteithwhe dictionary’s infomation. If there is a
conflict between the testimony and the dictignathe vocational expe must provide “a
reasonable explanation for the conflict” befdine ALJ may rely orthe testimony. SSR 00-4p.

Failure to make the inquiry, howew is harmless error if no conflicts exiSee Poppa v. Astrue,

569 F.3d 1167, 1173 (10th Cir. 2009). Here, plaitiifis to articulate whils of the occupations
the vocational expert listedoflict with the statedhypothetical. Accordingly, the Court finds no

conflict, and the ALJ’s failure to inquire constitutes harmless error.

7 10th Cir. R. 32.1 provides that “[u]npublished mipns are not precedential, but may be cited
for their persuasive value.”
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Credibility Determination

Plaintiff argues that the ALJ’s credibilitgetermination was improper because the ALJ
used boilerplate language and failed to artieulahich portions of plaintiff's testimony were
unsupported by the record evidencek(B¥ 12 at 7-9). Plaintiff gb argues that the ALJ deemed
plaintiff “inconsistent when mgorting her consumption of abol to interviewers” without
identifying those inconsistenciekt. # 12 at 9). Plaintiff furthenotes that plaintiff's former
drug and alcohol abuse were nottenel to the ALJ’s decision. Id.

This Court will not disturb an ALJ's credibility findings if they are supported by
substantial evidence because fédibility determinations ar@eculiarly the province of the

finder of fact.” Cowan v. Astrue, 552 F.3d 118290 (10th Cir. 2008)(citing Diaz v. Secretary

of Health & Human Svcs., 898 F.2d 774, 777 (10th 1990). Credibilityfindings “should be

closely and affirmatively linked to substantialid®nce and not just a conclusion in the guise of

findings.” 1d. (citing Huston v. Bowen, 83F.2d 1125, 1133 (10th Cir. 1988) (footnote

omitted)). The ALJ may consider a number attbrs in assessing a claimant’s credibility,
including “the levels of medication and their effeeness, the extensiveness of the attempts . . .
to obtain relief, the frequencgf medical contacts, the natucé daily activties, subjective
measures of credibility that are peculiarlythim the judgment ofthe ALJ, . . . and the
consistency or compatibility of nonmedical teginy with objective medidaevidence.” Kepler
v. Chater, 68 F.3d 387, 391 (10th Cir. 1995).

In this case, the ALJ failed to make a proper credibility determination. The ALJ cited
extensively to the record evidas including plaintiff's testimny. The analysis of plaintiff's
credibility, however, is found in oreentence: “The claimant was inconsistent when she reported

to [sic] drug and alcohol abuse to the examgndoctors and exaggerated the effects of her
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impairments.” (R. 336). An ALJ’s “findings as twedibility should be dsely and affirmatively
linked to substantial evidence and not just a ween in the guise of findings.” Kepler, 68 F.3d
at 391.

While the ALJ does cite to plaintiff's repsrof her drug and alcohol abuse in his
recitation of the evidence, he does not link #natlence to his conclus, leaving the Court to
link the ALJ’s findings of fact wth his credibility déermination. However, the ALJ’s conclusory
statement that plaintiff “exaggerated the effeof her impairmentsis not supported by the
record, and the ALJ failed to cite any examplesupport this conctiion. (R. 336). While an
ALJ is not required to “do a ‘factor-by-factor’ alysis in assessing credibility,” the ALJ must

support his findings with substantial eviden@aalls v. Apfel, 206 F.3d 1368, 1372 (10th Cir.

2000). Accordingly, the Court must remand theecéw the ALJ to make proper credibility
findings.

Procedural Due Process

Finally, plaintiff argues thahe ALJ denied her the right firocedural due process when
he refused to allow plaintiff's attorney tooss-examine the vocational expert on two issues.
First, plaintiff's attorney asked the vocatiomadpert whether productioguotas associated with
an occupation would increase the stress assaciaith performing that job. (R. 549). The ALJ
refused to allow the vocational expert tosaer that question. The ALJ also forbid any
discussion of Global AssessmentFafnctioning (“GAF”) scoresral their impact on plaintiff's
ability to work. Id. Plaintiff was entitled to cross-examine the vocational expert. See Glass v.

Shalala, 43 F.3d 1392, 1396 (10th Cir. 1994)r(giRichardson v. Perales, 402 U.S. 389, 402,

410, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971)). The Tenttu@iCourt of Appeals has determined,

however, that cross-examination should be lidhitdue to its adversarial nature, as social
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security disability proceedings are naivarsarial. See Haddock v. Apfel, 196 F.3d 1084, 1091-

91 (10th Cir. 1999). The case law does not cledeljne the balance of these two principles.

In light of plaintiff's PTSD diagnosis and its accompanying feelings of anxiety and panic,
the Court finds that the quesn regarding stress was appriope. Likewise, the question
regarding GAF scores was appriape. A GAF score “is a subjective determination based on a
scale of 100 to 1 of ‘the clinician’s judgment tbe individual’'s overallevel of functioning.”

Langley v. Barnhart, 373 F.3d 1116, 1122 n.2 (10th 2004) (citing_American Psychatric

Association, Diagnostic and Statistical Manwdl Mental Disorders (Text Revision 4th ed.

2000)). The Tenth Circuit Court of Appeals hareviously permitted consideration of such

guestions. See Petree v. Astrue, 260 Fed.Appx 332410th Cir. 2007); Heinritz v. Barnhart,

191 Fed.Appx 718, 722 (10th Cir. 2006). Becauseetlygsstions were proper, the Court holds
that the ALJ erred in refusing to allow plaintiff's attorney to cross-examine these issues.
Although the Court is aware of the limitatiored cross-examination, because the cross-
examination impacts plaintiff's procedural due process rights, the Court will err on the side of
caution in protecting thosaghts. Accordingly, the Court remds the case to allow plaintiff an
opportunity for meaningful cross-examation of the vocational expert.

CONCLUSION

For the foregoing reasons, this Court REVERSES and REMANDS the ALJ’s decision
denying plaintiff's application for disability surance benefits. On remand, the ALJ shall take
the following steps:

(1) Specify his reasons for adopting tbensulting psychologts’ opinions over

those of the examining psychologists;
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(2) Explain his reasons for rejecting thensulting psychologists’ findings that
plaintiff suffered moderate and markkohitations. If the ALJ did not intend
to reject those findings, then the ALJ#hncorporate them into his amended
residual functional capacity analysis;

3) Pose a new hypothetical to the voca#ib expert that incorporates the
amended residual functional capacity analysis;

(4) Conduct proper credibility findings; and

5) Permit plaintiff's attorney to cross-examine the vocational expert.

SO ORDERED this 31st day of March, 2012.

e S

T. Lane Wilson
United States Magistrate Judge
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