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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JAMES CRAIG TAYLOR, )

Petitioner, ;
V. ; Case No. 10-CV-0651-CVE-PJC
ANITA TRAMMELL, Warden *, §

Respondent. )

OPINION AND ORDER

Before the Court is Petitioner’s 28 U.S.C22Z54 petition for writ of habeas corpus. (Dkt.
# 1). Petitioner, James Craig Taylor, is aesgatisoner appearing pro se. Respondent filed a
response (Dkt. # 5) and provided the staw@trecords (Dkt. ## 8, 9, 10,11, 12, 13) necessary
for the adjudication of Petitioner’s claims. Petiter filed a reply (Dkt. # 14). For the reasons
discussed below, the petition for writ of habeas corpus shall be denied.

BACKGROUND

Petitioner was charged in Pawnee Countgtiit Court, Case No. CF-2004-0018, with
Malice Aforethought Murder in the First Degree (Count I), and Carrying a Firearm After Former
Conviction of a Felony (Count II). (Dkt. # 11-5, O&.1). A jury conwted Petitioner of Felony

Murder in the Second Degree (Count 1), and Possession of a Firearm After Former Conviction of

!Petitioner is currently in custody at the Oklahoma State Penitentiary, in McAlester,
Oklahoma. Pursuantto Rule 2(a), Rules GawnerBection 2254 Cases in the United States District
Courts Anita Trammell, Warden, is the properpeadent. Therefore, Anita Trammell, Warden, is
hereby substituted as the respondent in this cke.Court Clerk shall be directed to note such
substitution on the record.
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a Felony (Count Il). (Dkt. # 13-1, O.R. at 1377-78uring the three week trial, the jury heard
testimony supporting the following factual background.

In the early morning hours of OctobE3, 2001, Pawnee County SifieDwight Woodrell
was on his way home after successfully servinggach warrant with Deputy Brian Hill and other
deputies of the Pawnee County Sheriff's Offi¢Bkt. # 9-2, Tr. Vol. Il at 233-35). Deputy Hill
testified that, as he was driving home, he heamatlio transmission fro®heriff Woodrell, stating
that he was behind Spess Oil Company, in Chwgl Oklahoma, with a man named Robert Weller.
Id. at 238. The Sheriff asked theplatcher to contact Spess Oil to verify Weller's employment and
requested “a couple of deputies for backup.” dt.238-39. Deputy Hill and three others
immediately responded. lét 239-40. When the backup deputies arrived at Spess Oil a few
minutes later, Deputy Hill observed that thoughSheriff's car was thengith headlights on bright
and his spotlight facing towards the builg, he did not see the Sheriff. &t.247-48. Deputy Hill
thought the Sheriff was “in a foot pursuit,” so he directed everyone to spread out and look for the
Sheriff. Id.at 248. After a few minutes of seanatyj Deputy Burns found the Sheriff in the front
of his car._Idat 249. Deputy Burns told Deputy Hill, “I think he’s shot.” Id.

Deputy Hill radioed the Pawnee County dispatch and requested an ambulance and Life
Flight. Id.at 250. Deputy Hill testified that Sherifféudrell was alive and laying face first across
the front seat, onto the passenger seatatld50-51. He noticed argge amount of bleeding from
the Sheriff's back. Idat 252. Sheriff Woodrell died shortlytaf he was transported to the hospital
in Cleveland, Oklahoma. (Dkt. # 9-3, Tr. Vol. & 158-161). Dr. Michadibley, M.D., a forensic

pathologist at the Office of the Chief Medicaldixiner for the State of Oklahoma, testified that



Sheriff Woodrell suffered six gunshebunds — four in the back, one in the front abdomen, and one
on the back of the right upper arm. &i.171.

The Oklahoma State Bureau of Investigation (OSBI) led the investigation. OSBI
investigators took numerous photographs of the csiteae, attempted to lift fingerprints from the
sheriff's car, took tire impressions, and recoveretyarette butt. (Dkt. # 9-3, Tr. Vol. IV at 221-

223). Forensics investigators recovered bullets and bullet fragments, a total of eight pieces of
evidence, and identified them as bullets flatr38 Special or .357” malgun. (Dkt. # 9-4, Tr. Vol.

V at 37-38). “[FJive were all fired from the sarbere,” and the rest of the bullets and/or fragments

did not have “enough individual strionic [sic] toyehey were] fired from the same gun.” &t.44.

Jeffery Spess, managef Spess Oil, testified that when he received a call in the early
morning hours of October 13, 2001 from the Paw@eenty dispatcher regarding Robert Weller,
he could not recall an employee by that namehbwvas not sure because of employee turnover.
(Dkt. #9-4, Tr. Vol. V at 111). He told the dispagclkhat he would go metite Sheriff at the Spess
Oil location. _Id.at 112. When he arrived at Spess th#&, scene was already blocked off by several
deputies’ cars and Mr. Spess was tbkel Sheriff had been shot. &t.113. Mr. Spess testified that,

a few hours later, John Huntington, an OSBI investigator, escorted him around the area to determine
whether anything was missing. kt.114-15, 119; sedsoDkt. # 9-3, Tr. Vol. IV at 211-12. Mr.

Spess did not identify anything missing. (Dkt. # 944 Vol. V at 120). A few days later, however,

one of his employees, Tartus Bush, discovemde items missing from a welding truck. Mr.

Spess went to the area and saw that sevemnad ileere missing, including copper welding leads, an
oxygen bottle, an acetylene bottle, the regulators from those bottles, hoses, and a cutting torch

assembly._lIdat 120-21. Though he could not identify #heact date the items were stolen, Mr.



Spess was able to tegtithat the items were on the truck in the days immediately preceding the
murder. Id.at 135-38.

Investigators initially pursued several people of interest, including Richard Bowline, Jeremy
Heitman, Ed Russell, and Edrow Roberts. (DIg:6¢ Tr. Vol. VIl at 229-231). The investigation
did not reveal any individual named Robert Weller. ald229. Investigators ruled out Ed Russell
and Edrow Roberts because “they were at a[n] individual's house in Cleveland cooking
methamphetamine the night of the murder, and that’s where they was [sic] pretty much the whole
night.” Id.at 232. In January 2002, Lyle Springer tidug/alker, James Taylor (Petitioner), and
John Ridgway came to the attention of investigators. ald236-37. In late January 2002,
investigators “began speaking with Lyle Springer.” &tl.236. Investigators had their first
interview with Ridgway on doefore February 27, 2002. k&t 237. On March 11, 2002, Ridgway
met with investigators from Pawnee County amdependently led them to Spess Oil, where he
staged the position of three vehicles that wergpass Oil the night adhe murder: the Sheriff's
vehicle and the two vehicles used by those responsible for the murdat.288-49.

At trial, the State relied on the testimony of Springer, Ridgway, and several jailhouse
informants, to prove its case against Petitiogringer testified that, on October 13, 2001, Walker
called him and asked Springer to meet him andit@la pair of bolt cutters. (Dkt. # 9-5, Tr. Vol.

VI at49). Springer complied and, when he atiséthe meeting location, Shane Pinkston (Shane),
Ridgway, and Petitioner were at that location with Walker, along with “a red Ford truck, . . . a
Pathfinder, [and a] Mitsubisthooking kind of car.” _1dat 49-51. Springer testified that Walker said
Walker needed to “get in my [Springer’s] cadaake [the bolt cutters] with him [Walker] because

there was [sic] too many people in that truck.” dt52. Ridgway, Shane, and Petitioner were in



the truck. _Id. Springer let Walker drive his car because Walker knew where he was going and
Springer was “pretty messed up on Xanaxes” arithdé[done] some . . . methamphetamine earlier
[in the day].” Id.at 53. Springer testified that Walkeode to an area behind a blue building. Id.
at 55. Walker got out of the car and Springiayed in the car and fell asleep. dt160-61. The
next thing Springer remembered, Walker wakimghim up and telling him that “they had James”
and that “you need to drive.” _IdWalker “got back out of the car and headed back toward the
building.” Id. at 61. Springer got in the driver’s seat and turned the car around, when he heard
“more than two” gunshots. |t 64. Springer testified that @i Walker got back in the car,
Walker had a “black revolver” and it appearedbéothe one that Springkad stolen “from a guy
named Keith” and sold to Walker. ldt 62-63. Springer then drove Walker to Walker’s Uncle
Earl's house, and Springer returned to his “trailer at the valley.at 64-68.

Next, the State presented the testimongirfjailhouse informants — Wesley Gunnells,
Daniel Reese, James Rather, Jr., JoseplousiiRonnie Haslip I, and Adam Vollmer. SBét.
## 9-5, 9-6. Wesley Gunnells was unavailable to testify at trial, but the trial court allowed his
testimony from the preliminary hearing to be redd evidence. (Dkt. 8-5, Tr. Vol. VI at 23-38,
199). All of the jailhouse informants testified tiRatitioner had, individually and at different penal
institutions and jails in Oklahoma, confessed to thieahhe and Walker had shot and killed Sheriff
Woodrell. SeéDkt. ## 9-5, 9-6.

Ridgway was the State’s main witness. He testified that, on October 13, 2001, Petitioner
called him and asked to use his bolt cutters. (Dkt. # 9-8, Tr. Vol. IX at 80). Petitioner asked
Ridgway to bring the cutters to the “lastdrexit” on Highway 412 “passand Springs towards

Mannford.” 1d.at 82. When Ridgway arrived, Petitionerstiaere with Shane and a red Ford truck.



Id. at 82-83. After he gave the bolt cutter®agditioner, Petitioner asked Ridgway “to go with him
and Shane on a job that they're doing,” a burglary ai®4-85. Ridgway testified that Petitioner
told him that they “were going to meet Justin and James and Tina thereat 86. Petitioner
wanted Ridgway to be thejigger,” or lookout man._ldat 85-86. Ridgway testified that Petitioner
had a black revolver with him. |dt 86.

Ridgway agreed, got into the truck, and Shane drove towards Cleveland, Oklahoata. Id.
88. Ridgway testified that he fell asleep during drive and when heoke up, they were behind
“a light blue, tin building.” _Id.at 88-89. Ridgway testified that he fell asleep again, only to be
awoken by the sound of a gunshot. dd90. After he woke up, hedked in the side mirror of the
truck, saw a vehicle behind the truck, and “[Peti&r] and [Walker] and somebody else . . . back
there.” Id. He thought the vehicle was a security patrol car Ridgway testified that he observed
what was going on for “maybe five, ten seconds,’tben closed his eyes because he did not “want
to see what was going on.”_lat 91. He heard more gunshidd®ked in the mirror again, and saw
Walker with his “arm out . . . kind of in a downward motion, firing, firing the gun.” Id.

Ridgway testified Petitioner and Shane jumpethetruck soon after he saw Walker firing
the gun. Shane was yelling, “Why’d you shoahfi You didn’t have to shoot him.d. at 109.
Ridgway testified that Petitioner told Shané[gjhut the F’ up. Get out of here.”_IdRidgway
testified that, as Ridgway, Shane, and Petitioneewsaving in the truck, Walker “jumped in the
back” and started “howling, like he was howling at the moon, and popped — shot a round up in the

air.” 1d. at 114. Shortly after pulling onto the roe/, Walker tapped on the back window, “stuck

’The trial court admitted Shane’s statementler the excited utterance exception to the
hearsay rule. (Dkt. # 9-8, Tr. Vol. IX at 106).
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a pistol through the driver’s side window&itane, telling him to pull over, stop.” |t.115. Shane
stopped, Walker got into the driver’'s seat, &ldane scooted over next to [Ridgway].” [@hey
returned to the area at the last free exit wRedgway'’s car was parked, and Ridgway, Walker, and
Petitioner got out of the truck. ldt 118% Ridgway testified that Rigioner told him to take some
tools out of the back of theuick, “because [Petitioner] knew that [Ridgway] was pretty much living
in motel rooms and out of [his] vehicle and [Ridgway] was trying to . . . figditool selection.”

Id. Ridgway'’s description of the tools and equipmi@nthe back of the trck was similar to the
items described as missing by Mr. Spess.atd.18-119.

Based on these facts and as stated alit®téioner was charged with Malice Aforethought
Murder in the First Degree (Count I) and the proieawsought the death penalty as to that charge.
However, at the conclusion of the first stager@l, the jury found Petitioner guilty of Felony
Murder in the Second Degree (Countl). B&é # 9-13, Tr. Vol. XV at 120. At the conclusion of
the second stage of trial, the jury found Petitiagglty of Possession of a Firearm After Former
Conviction of a Felony (Count I1). S&kt. # 10, Tr. Vol. XVI at 33. At the conclusion of the third
stage, the jury recommended a term of life imprisonment for Count I, and five (5) years

imprisonment for Count Il._Sed. at 65-66; Dkt. # 13-1, O.Rit 1379-80. On March 6, 2006, the

3At trial, the prosecutor acknowledged thealepancies between the Springer and Ridgway
accounts. (Dkt. # 9-13, Tr. Vol. X¥&t 37-39). The prosecutor stat€their stories differ. So if
it was [sic] exactly alike, I'd really be worried.” _ldt 37. The prosecutalso stated, “I don’t know
whether Lyle [Springer] came ugtiv— you know, or he’s just sodsted out of his mind he doesn’t
really remember who got in there, how he got away."al®8.
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trial court sentenced Petitioner in accordance with the jury’s recommentigfm. # 13-3, O.R.
at 1783). Petitioner was represented at trial by attorneys Gretchen Mosley and Wayne Woodyard
of the Oklahoma Indigent Defense System (OIDS).

On March 13, 2006, Petitioner, represented by Mofileg,notice of intento appeal. (Dkt.

# 13-2, O.R. at 1401). Thereafter, on April 5, 2006, Petitioner, continuing to be represented by
Mosley, filed a motion for a new trial on groundgufor misconduct, denial of due process, and
newly discovered evidence. (Dkt. # 13-3, OaR.1571). On May 3, 2006, Petitioner filed a
supplemental motion for a new trial, providing wetof additional newly discovered evidence. Id.

at 1602. On June 23, 2006, Petitioner filed a sesapglemental motion for a new trial and the

trial court held a hearing on the motion. &i.1789. On August 12006, the trial court denied
Petitioner’s motion for a new trial. (Dkt. # 8-8, Tr. Hr'g Aug. 18, 2006).

Petitioner perfected a direct appeal to @dahoma Court of Crimal Appeals (OCCA).
Represented by OIDS attorneys Traci J. Quick and Kathleen Smith, Petitioner raised nine
propositions of error, as follows:

Proposition I: The evidence presented at trial was insufficient to corroborate the

accomplice testimony of John Ridgway and Lyle Springer and,
therefore, to sustain a conviction under the requirements of the

Fourteenth Amendment of th¥nited States Constitution and
corresponding provisions of the Oklahoma Constitution.

“Walker was also charged with Malice Aforethought Murder in the First Degree and
Carrying Firearm After Felony Conviction in\Waee County District Court, Case No. CF-2004-
0017._Seevww.oscn.net. On April 13, 2006, Walker pled guilty to Second Degree Murder and
received a sentence of thirty (30) years imprisonment.
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Proposition I

Proposition llI:

Proposition 1V:

Proposition V:

Proposition VI:

Proposition VII:

Proposition VIII:

The trial court committed reversible error by refusing to instruct the
jury that Lyle Springer and John Ridgway were accomplices as a
matter of law and accordingly violated Appellant’s rights to due
process of law in violation athe Fourteenth Aendment of the
United States Constitution and Artidle§8 7 and 9 of the Oklahoma
Constitution.

The evidence was insufficient to prove Grand Larceny thus
Appellant’s conviction for secoraegree felony murder based on that
predicated [sic] crime violates the requirements of the Fourteenth
Amendment of the United States Constitution and the corresponding
provisions of the Oklahoma Constitution.

Admission of improper and irrelevant evidence conagrni
Appellant’s alleged gang affiliation violated his rights under the
Fourteenth Amendment to the itbd States Constitution and Article
Il, 88 7 and 9 of the Oklahoma Constitution.

The prosecution’s failure thharge the offense of grand larceny
deprived Appellant of this rights secured to him under the Sixth and
Fourteenth Amendments to theiténl States Constitution as well as
Article I, 8 7 and 20 of the Oklahoma Constitution.

Appellant was denied a fair adversarial testing of the prosecution’s
case through the State’s nondisclosures of material exculpatory
evidence, and through the trial judge’s subsequent failure to grant
Appellant’s motion for a new trial based on these nondisclosures,
contrary to the Fourteenth Amendment to the United States
Constitution and the corresponding provisions of the Oklahoma
Constitution.

The prosecutor’s misstatemeotdhe law deprived Appellant of a
fair trial in violation of the Fourteenth Amendment of the United
States Constitution and Article Il, 88 7 and 9 of the Oklahoma
Constitution.

Appellant was denied effective assistance of counsel in violation of
his rights under the Sixth, Eighth, and Fourteenth Amendments to the
United States Constitution and Article 1, 88 7, 9, and 20 of the
Oklahoma Constitution.



Proposition IX: The accumulation of errors deprived Appellant of a fair trial and the
due process of law secured tontby the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution and Article 11, 88 7,
19, and 20 of the Oklahoma Constitution.

(Dkt. # 5-3). On March 6, 2007, prior to thembsition of his appeal, Petitioner filed a motion in

the OCCA for a new trial based on newly discovered evidence. (Dkt. # 5-4). On January 23, 2008,
the OCCA affirmed the Judgment and Sentendbkeodlistrict court and denied Petitioner’'s motion

for a new trial, stating thahe newly discovered “evidence supplied by [Petitioner] only tends to
discredit or impeach State witnesses and therefarsufficient to warrant a new trial.” (Dkt. # 5-3

at 12). On February 12, 2008, Petitioner filed titipa for a rehearing (Dkt. # 5-5). The OCCA
denied the petition for rehearing on March 3, 2008 (Dkt. # 5-6).

On May 1, 2009, Petitioner filed an applicatfonpost conviction relief in Pawnee County
District Court. (Dkt. # 5-7 at 1). On May 21, 2010, the court denied relief. Pielitioner,
represented by Mosley, appealed to the OCCA and raised three propositions of error:

Proposition I: The Trial Court denied Mr. Taylthe right to present a defense that
another person committed the crime for which he was charged and to
confront witnesses against him éxcluding evidence critical to his
defense in violation of the Fiff Sixth, and Fourteenth Amendments
to the United States Constitution.

A. Direct appeal counsel could have and should have raised the
errors alleged herein on direct appeal. The record was
preserved for appeal.

Proposition II: Petitioner should be gted a new trial now on grounds that
testimony from Kristy Kay Timmerman was critical to his defense,
and statutes of limitations now immunize her from prosecution for
almost any potential crime and she cannot claim a privilege against
self incrimination to avoid testifying about events that occurred in

2001 or before.

A. Direct appeal counsel coutdive and should have raised the
Statute of Limitations issue on direct appeal.
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Proposition IlI: Petitioner should be gradten new trial now based on newly
discovered evidence that supportsdigsms in parts | and Il that Ed
Russell admitted to another person that he had killed the Pawnee
County Sheriff.

(Dkt. #5-9). On September 16, 2010, the OCCA atfuirthe denial of post-conviction relief. (Dkt.
# 5-8).

Petitioner timely filed his pro se titon for a writ of habeas corpds(Dkt. # 1). Petitioner
raises seven (7) grounds of error, as follows:

Ground I: The State failed to disclose material exculpatory and impeachment evidence
to the defense prior to trial, includj witness recantations and information
about promises and threats made bydikgict attorney’s office in order to
obtain informant testimony and coopwa, and knowingly presented false
testimony to the Court and jury.

Ground Il: Newly discovered evidence revealeat tir. Taylor was denied due process
of law insofar as it revealed post-trial deals and consideration received by
State’s informant/accomplice witnesses about which the defense and jury
were unaware at trial, recantationsstdte’s witnesses after the trial, new
information that showed informant witnesses gave false testimony at trial,
and established a pattern of State coercion and intimidation prior to and
during trial to obtain informant testimony.

Ground Ill:  The Trial Court deprived Mr. Taylaf the right to present a defense that
some other person committed the @imnd to rebut or impeach OSBI
investigator Dennis Francini’s [sic]aim that all other suspects had been
eliminated.

Ground IV:  The Evidence was insufficientgapport the conviction on Second Degree
Felony Murder, where the state’s evidenvas so unworthy of belief that no
rational fact finder could find guilt beyond a reasonable doubt and the
evidence did not establish each of the elements of the underlying felony.

Ground V:  Testimony about gang affiliation andttMr. Taylor solicited the murder of
two witnesses violated Mr. Taylor’s right to due process and a fair trial.

*Petitioner’s trial counsel, Gretchen Mosely, stdtes she assisted with the preparation of
the pro se habeas petition. (Dkt. # 1 at 59)weleer, she has not entered an appearance in this
habeas action, nor did she sign Petitioner’s reply to Respondent’s response. (Dkt. # 14).
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Ground VI:  Mr. Taylor was never given noticattihe would have [to] defend against the
charge of grand larceny as a basis for second degree felony murder.

Ground VII:  The trial court failed to instruttie jury on applicable Oklahoma law which
lowered the State’s burden of proof ateprived Mr. Taylor of due process
of law.

(Dkt. # 1). Respondent arguestlthe decision by the OCCA as to Grounds |, I, and IV was not
contrary to or an unreasonable applicationugr®me Court law, that Grounds V, VI, and VIl are
matters of state law and are not subject tefal habeas corpus review, and that Ground Il is
procedurally defaulted for purposes of habeas relief. (Dkt. # 5).

ANALYSIS
A. Exhaustion/Evidentiary hearing

As an initial matter, the Court must determine whether Petitioner meets the exhaustion

requirements of 28 U.S.C. § 2254(b). &eese v. Lundy455 U.S. 509, 510 (1982). Respondent

argues that Ground lll, claiming that the trial court deprived Petitioner the right to present a defense
of a third party perpetrator, “was not raised oecliappeal or in his application for post-conviction
relief.” (Dkt. #5 at 22). Thus, Rpendent argues that it is unexhausted.Hdwever, Respondent

also argues that “the OCCA would procedurallytba claim pursuant to iRule 5.4, Rules of the

Oklahoma Court of Criminal Appeal$itle 22, Ch. 18, App. (2010).” IdseealsoDkt. # 5-8 at 2

(“Petitioner has exhausted his State remedies regatde issues raised Inms direct appeal and
application for post-conviction relief. Subsequapplication on any of the issues is BARRED.”).
As a result, Respondent concedes that Petitiookaiis is “considered exhausted and procedurally

defaulted for purposes of federal habeasftél@®kt. # 5 at 22 citing Thomas v. Gibsqr218 F.3d

1213, 1221 (10th Cir. 2000))). Petitioner states that‘th an outrageous claim, since almost the

entire brief on post-conviction centered on this specific claim.” (Dkt. # 14 at 2).
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After reviewing the post-conviction petition irrer and supporting brief, the Court finds that
Petitioner did present most of the claims raised in Ground 11l to the district court in his application
for post-conviction relief, and all of the clainmsGround Il were presented to the OCCA on post-
conviction appeal. Sdekt. # 5-9. In its order affirming the denial of post-conviction relief, the
OCCA stated that “[a]nissue that could have been previously raised, but was not, is waived and
may not be the basis of a subsequent post-conviction application.” (Dkt. # 5-8 at 1). The Court
finds that Petitioner has exhausted state court remedies for Ground lll.

Also, after reviewing the record, the Courtds that the first claim raised in Ground I,
newly discovered evidence of Ridgway’s reducetifal sentence in exchange for his testimony at
Petitioner’s trial, was not presented to the OC@Atitioner presented this claim only to the Pawnee
County District Court in his second supplememtaition for a new trial. (Dkt. # 13-3, O.R. at
1789). Therefore, the Court finds that Petitioner thiteexhaust this claim. However, in light of
the procedural posture of this case, it would biefto require Petitioner to return to state court to
exhaust this claim. Thus, there is an albseof available State corrective process2&6.S.C. §
2254(b)(1)(B), and Petitioner’s claim is not barred by the exhaustion requirement.

Respondent concedes, dekt. # 5 at 2, and the Court agrees that Petitioner’s remaining
claims were raised on direct or post-conviction appeal and are exhausted.

In addition, the Court finds that an evidentiary hearing is not warranted as Petitioner has not

met his burden of proving entitlemdntan evidentiary hearing. S@élliams v. Taylor 529 U.S.

420 (2000); Miller v. Champigri61 F.3d 1249 (10th Cir. 1998).
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B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicasedaim, a petitioner may obtain
federal habeas relief only if the state decisiaas contrary to, or involved an unreasonable
application of, clearly established Federal lagdetermined by the S@me Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Ze8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 402 (2000); Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. Mullir814 F.3d 1162, 1169 (10th Cir. 2002). Furthermore, the

“determination of a factual issue made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebuttingatesumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e)(1).

1. Failure to disclose exculpatory and impeachment evidence (Ground 1)

In Ground | of the petition, Petitioner claims thiat State failed to disclose exculpatory and
impeachment evidence. (Dkt. # 1 at 8). Petitimites three particular pieces of evidence: (1) the
recantation of State’s witness, Wesley Gunneltherform of a signed affidavit; (2) the recantation
of Rachel Welch, then girlfrienadff the State’s star witness,dgway, regarding her statements to
law enforcement that implicated Petitioner; anda®@ffidavit from witness, Jeffrey Brooks. Id.

at 8, 10, 11. These issues were raisdekititioner’'s motion for a new trial. Sedt. # 13-3, O.R.
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at 1571, 1602. Petitioner argues that these three méeeglence “went dirgly to the credibility
of the State’s crucial informant/accomplice witnestfet they never tueal over to [Petitioner]'s
defense.” (Dkt. # 1 at 8).

On appeal, the OCCA noted that the “trial court found the evidence had been suppressed and

that it was favorable to the defense thereforesthers a ‘technical violation’ of Brady[ v. Maryland

373 U.S. 83 (1963)].” (Dkt. # 5-3 at 8). Howeviere OCCA also agreedith the trial court that
the evidence was not material and the trial cdigihot abuse its discretion in denying the motion
for a new trial. _Id.As a result, the OCCA concluded thaten if the evidence had been disclosed,
the result of the proceeding would not be differ@md Petitioner was not deprived of a fair trial.
Id. Respondent argues that the OC&decision was not contrary to or an unreasonable application
of Supreme Court law and the OCCA'’s finding$aaft are entitled to a presumption of correctness
on habeas review. (Dkt. # 5 at 15, 20).

The United States Supreme Court has sttati the prosecutor has a duty to disclose
evidence favorable to an accused “even thougtethas been no request by the accused, and that

the duty encompasses impeachment evidence aaswattulpatory evidence.” Strickler v. Greene

527 U.S. 263, 280 (1999) (citing Brad373 U.S. at 87; United States v. Agut&7 U.S. 97, 107

(1976); United States v. Bagled73 U.S. 667, 676 (1985)). “Sustppression of evidence amounts

to a constitutional violadin only if it deprives the defendant of a fair trial. . . . [A] constitutional
error occurs, and the conviction must be reversely,if the evidence is ntarial in the sense that
its suppression undermines confidenceheoutcome of the trial.”_Bagle}73 U.S. at 678The

Supreme Court explained that the test for materiality of evidence is as follows:
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[E]vidence is material only if there ig@asonable probability that, had the evidence

been disclosed to the defense, the restifteoproceeding would have been different.

A ‘reasonable probability’ is a probabilityficient to undermine confidence in the

outcome.
Id. at 682. Suppression of exculpatory evidence by the state “violates due process where the
evidence is material either to guilt or to pummnt, irrespective of the good or bad faith of the
prosecution.”_Brady373 U.S. at 87. Impeachment evidemeplicates a criminal defendant’s due

process rights when the reliability of a given wis may be determinative of the defendant’s guilt

or innocence._Giglio v. United State®)5 U.S. 150, 154 (1972).

After a review of the recordhe Court finds that the OCCAWecision is not contrary to
federal law or Supreme Court precedent. First, though the State did possess information during
Petitioner’s trial that Wesley Gunnells hatanted his preliminary hearing testimdmietitioner
has failed to show how this Braghiplation undermines confidence in the outcome of the trial. At
the hearing on Petitioner's motion for a new trial, the State explained that it failed to disclose
Gunnells’ recantation because it videsd with information in Walker’s case and was never looked
at for information relevant to Petitioner’s trial. KD# 8-7, Tr. Mot. Hr'g aB5-36). Thus, the State

argued that it did not knowingly present perjured testimony at triaait B6. The trial court found

®Over the objection of Petitioner’s trial counsel, Wesley Gunnells’ preliminary hearing
testimony was read into the record because Gunma#isinavailable to testify at trial. (Dkt. # 9-5,
Tr. Vol. VI. at 199). Gunnells testified that he overheard a conversation between Petitioner and
Justin Walker when he gave them a ride. (Dkt. # 7-1, Tr. Prelim. Hr'g at 36-37). In that
conversation, Gunnells overheard Petitioner say that they “needed to split up, they couldn’t be
around each other,” and that “Justin said somethaogtahe just shot a[mfficer or something to
that effect.” Id.at 37. After his trialPetitioner’'s counsekehrned of Gunnells recantation in a
conversation with one of Walker’s investigatasd that the information had been turned over to
the State as part of the discovery in Walker'scasveral months before Petitioner’s trial. (Dkt.
# 8-7, Tr. Mot. Hr'g June 23, 2006 at 35-36Nonetheless, the State presented Gunnells’
preliminary hearing testimony at Petitioner’s triBktitioner raised this issue in a motion for a new
trial.
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that Gunnells’ testimony was erroneously admittedtlmttthe error was harmless and not material

in light of the other evidence presented al.trikt. # 8-8, Tr. H'g Aug. 18, 2006). The OCCA
affirmed this decision. (Dkt. # 5-3 at 7). Natbiin the record shows this decision was contrary to
federal law. While the State did use Gunnellstitrony in its closing arguments as corroboration
for Ridgway’s accomplice testimony, it was one of approximately ten pieces of corroboration
evidence used in closing arguments by the State DBeé 9-13, Tr. Vol. XV at 35-49. While it

may have been valuable impeachment evidendiidher has not demonstrated that the failure to
disclose this evidence undermines confidence in the outcome of the trial.

Petitioner also claims that, after trial, he learned of Rachel Welch’s recantation of her
statement to investigators. (Dkt. # 1 at 10-Hgtitioner states that Welch told State investigators,
and investigators for Walker, that she lied about Petitioner's and Walker’s involvement in the
murder at the request of Ridgway. &i.11; Dkt. # 8-7, Tr. Mo Hr'g June 23, 2006 at 139-140.
Petitioner argues that, had he known this informadidhe time of his trial, he “surely would have
presented Ms. Welch as a witness [because it] would have substantiated a pattern from Mr. Ridgway
of recruiting people to lie . . . in order to hddpn sell his story.” (Dkt. # 1 at 11). Respondent
argues that Petitioner presented several witnessepéach the State’s witnesses and to introduce
the alleged conspiracy of Ridgway against Petitioner. (Dkt. # 5 at 19).

After review of the record, the Court finds titais information was not material. Welch did
not testify at Petitioner’s trial. The Court ackredges that, had Welch testified as a witness for
the defense, the jury may have placed more confidence in her testimony because, unlike other
witnesses for the defense, Welch was not an inntdtevever, the Court cannot predict what she

would have said at trial nor can it “considee ttredibility” of her anticipated testimony. Messer
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v. Roberts 74 F.3d 1009, 1013 (10th Cit996). Petitioner bears the burden of establishing a
reasonable probability of a different result if this information had been put before the jury.
Petitioner presented several witnesses at tridisttredit the testimony of Ridgway. Petitioner has
failed to show that, had Welch testified, the outcome of his trial would be different.

Finally, Petitioner claims that he has an affidavit from Jeffrey Brooks, a witness for
Petitioner, that rebuts the rebuttal testimony of Dis#itorney’s investigator, Mike Shea. (Dkt.
#1 at 11-12). Over numerous objections fi@atitioner, Shea testified that the testimony Brooks
gave at the preliminary hearing was “totally reeef'sfrom what he gave in his original statement
to investigators. (Dkt. # 9-12, Tr. Vol. XIII dt72). Shea testified that, after the preliminary
hearing, Brooks told him that he had to give teatimony because “his family had been threatened
that [sic] if he testified to whdte had told us originally.” Icat 174. Shea also testified that, just
before Brooks testified at Petitioner’s trial, Brooks told Skigst “he couldn't tell the truth, that he
had to stick with his original story that he t@tthe preliminary hearing, out of fear of his own
safety and the safety of his family.” ldt 178. The trial court denied Petitioner’'s motion for a
mistrial, id.at 197, and denied Petitioner’s motion fooatmuance to investigate further violations
of the rule of sequestration, iak 199. In his affidavit, Brooks states that he “never told Mike Shea
that | was afraid for me or my family or that | svhreatened in any way to testify for the defense.”

(Dkt. # 8-7, Tr. Hr'g June 23, 2006, Def. Ex. 6 at 147).

’At trial, the court acknowledged that thesas a “technical violation of the rule” of
sequestration of witnesses when Shea talked to Brooks. (Dkt. # 9-12, Tr. Vol. XIII at 193).
However, sua sponte, the court “retroactively ee¢d] Mr. Shea from the rule of sequestration of
witnesses [and found that u]nless there’s some demonstrable prejudice to the defense, it's a non-
issue in the case. And in vies. . . Mr. Shea’s unique position,.he is — has a responsibility for
assisting in presenting this trial, assisting the District Attorney’s Office.atld00.
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Neither the trial court nor the OCCA matfiledings or provided analysis on the issue of
Brooks’ affidavit. (Dkt. # 8-8, T.rHr’'g Aug. 18, 2006; Dkt. # 5-3 &). However, the OCCA found
that the trial court did not abuse its discretiodémying Petitioner's motion for a new trial. (Dkt.
#5-3 at 7). After reviewing the record, the Court finds that the OCCA’s decision was not contrary
to federal law. Though Shea'’s testimony could have allowed the jury to draw inferences about
Petitioner, Shea never directly stated that Pet#ti was the one who threatened Brooks. Further,
Petitioner’s counsel likely nullified any inference that it was Petitioner who had allegedly threatened
Brooks, as demonstrated by the following exchange during cross-examination:

Q: [Mr. J. Robertson] . . . Did you know thaeff Brooks] testified that Justin Walker
had beat him nearly to death. Did you know that?

[Shea] | didn’t know he testified to that, but | was aware of that.
But you knew it, didn’'t you?

Yes.

o » O 2

And at the time of the preliminary heagiwhen [Brooks] didn’t come in and testify,
you knew then that Justin had beat him nearly to death; isn’t that correct?

A: Justin and some friends, yes.

Q: Okay. James Taylor was not involvedamy way in that alleged beating, was he?

A Not to my knowledge.
(Dkt. #9-12, Tr. Vol. Xlll at 180) In addition, Petitioner has failéo show how Brooks’ affidavit
undermines confidence in the outcome reached bythekurther, Petitioner fails to show that the
State violated the Bradsule with regard to the information Brooks disclosed in his affidavit.
Petitioner seems to argue only that he was daghedpportunity to “controvert[] Shea’s rebuttal

testimony about Brooks at trial.” (Dkt. # 1 at 12).
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Thus, after a review of the record and traupds, the Court finds that Petitioner has failed
to show that the OCCA’s deaisi was contrary to, or an unreasblesapplication of, federal law.
Further, Petitioner has failed to show that the Braiyations undermined confidence in the
outcome of the trial. Petitioner’s request for habeas relief on Ground | is denied.

2. Newly discovered evidencéGround Il)

In his second ground for habeas relief, Ratgr claims that he has newly discovered
evidence that “reveal[s] that Petitioner was deniedmlaeess of law.” (Dkt# 1 at 13). Petitioner
organizes the newly discovered evidence into fwategories: (1) post-trial deals; (2) witness
recantations; (3) witness intimidation; and (4) false testimony.idSae14-20. Petitioner argues
that he was not aware of the deals, consideratiotisiidation, and recantations at the time of trial
and that this information is material becausedtild have been important for the jury’s assessment
of witnesses’ credibility. ldat 14, 15, 16, 19, 20. Respondent sttasthese claims were raised
in a motion for a new trial filed with the OCCADKkt. # 5 at 16). The OCCA found that the new
“evidence supplied by [Petitioner] only tends to dislit or impeach State witnesses and therefore
is insufficient to warrant a newiat.” (Dkt. # 5-3 at 12). The OCCA concluded that “[e]ven had
the evidence included in the motion for a new teén introduced at trial, there is no reasonable
probability the outcome of the trial would have changed.”"Rdspondent argues that the OCCA’s
decision was not contrary to, or an unreasonapf@ication of, federal law as determined by the
Supreme Court. (Dkt. #5 at 21).

“Under Oklahoma law, the OCCA will not grant relief on a motion for a new trial based on
newly discovered evidence unless, inter alia, a defendant was prejudiced by its omission and

consequently deprived of a fair trial.” Pruitt v. Park&g88 F. App’x 841, 846 (10th Cir. 2010)

20



(unpublished (citing Sellers v. Stat€73 P.2d 894, 895 n.12 (Okla. Crim. App. 1999) (denying

motion for a new trial due to newly discovered evide and stating that “[a] defendant must show
that the evidence is (1) material, (2) could nithwlue diligence have been discovered before trial,
(3) is not cumulative, and (4)eates a reasonable probability tthe outcome of the trial would
have been different had it been introduced”)) teAf review of the record, the Court finds that
Petitioner has failed to offer evidence or showat tifthe OCCA’s decision was contrary to, or an
unreasonable application of, federal law as determined by the Supreme Court. Petitioner has not
shown that the evidence he claims is “newly oN&red” is more than impeachment evidence and
that it would have resulted in a different outcome. Further, Petitionaraslhre conclusory or
assert evidence that was presented at trial.

a. Post-Trial Deals

Petitioner claims that five of the Stat&/gnesses, Ridgway, Joseph D. Giroux, Ronnie D.

at Petitioner’s trial. (Dkt. # 1 at 14-15). Ridgway was facing federal criminal charges during the
pendency of Petitioner’s trial. Petitioner claithat Ridgway’s sentence on his federal conviction,
thirty-seven months with credit for time servptlis three years probation, was the result of a deal
brokered in exchange for his testimony against Petitibnkt. at 15. Based on time served,

Ridgway was released from custody the same day he was sentenceetitidner states that, at

This and any other unpublished opinions aredditerein as persuasive authority, pursuant
to Tenth Circuit Rule 32.1.

°John Ridgway was charged in N.D. OKEase No. 02-CR-0030 with Felon in Possession
of a Firearm and Ammunition. He was arrestedFebruary 8, 2002 and entered into a plea
agreement on July 8, 2002. He was sentenced on June 22, 2006, approximately 3 1/2 months after
Petitioner was convicted.
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Ridgway’s sentencing, the Assistant United Sta#srney informed the federal judge about
Ridgway’s “substantial assistance to the Stat®©kihoma in [Petitioner]scase,” and that the
State’s case “stood or fell’ on Ridgway’'s testimony.” ki 14-15. Petitioner argues that
Ridgway’s sentence is new evidence that Petititouerd not have discovered” during trial and that
it “would have been extremely important to thiyjs consideration of Mr. Ridgway'’s credibility.”
Id. at 15.

Petitioner also claims that Giroux, HasliBather, and Reese, four of the jailhouse
informants, each received a favorable letter addressed to the Oklahoma Pardon and Parole Board,
signed by investigator, Mike Shea, omlgeks after Petitioner’s conviction. kit 15; se@alsoDKkt.

#5-4 at 14. Petitioner claims that this letter derrates that “the Stajganned to send a favorable

letter to the Parole Board on their behalf,” despigéict that the four witnesses testified that “they

had been offered nothing in exchange for their testimony.” (Dkt. # 1 at 15-16). Petitioner also
complains that, even though Haslip and Rather testified that they had requested favorable parole
recommendations but nothing was promised, theim®ny merely served “to bolster the inmates’
credibility by creating the impression that the Stadeh not assist these inmates in return for their
testimony.” _Id.

First, the Court notes that Petitioner’'sasnevidence claim regarding Ridgway’s reduced

federal sentence was not presentethe OCCA for review, Sdekt. ## 5-1, 5-4, 5-9. Instead, it
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was presented to the state district couthimsecond supplemental motion for a new tigDkt.

#13-4, O.R. at 1794-1811). After a careful reviewhefrecord, the Court finds that this claim of
newly discovered evidence is unexhausted. Nevesbgeeven if the federal claim is unexhausted
or procedurally barred, the Court may chooseetay relief on the merits pursuant to 28 U.S.C. §

2254(b)(2)._Smith v. Mullin379 F.3d 919, 927 (10th Cir. 2004) (“Weed not determine the level

of deference owed the OCCASs ctusions as to these various misconduct claims or which [claims]
are barred on independent and adequate state grounds. Where an issue may be more easily and
succinctly affirmed on the merits, judicial economy counsels in favor of such a disposition.”)); see

alsoMoore v. Schoemar?88 F.3d 1231, 1235 (10th Cir. 2005). As discussed below, the Court

finds that the second ground for relief shall be denied on the merits.

Contrary to Petitioner’s claims, Ridgway'’s fedkesentence is not new evidence sufficient
to show Petitioner was prejudiced by its omissi@hPetitioner’s trial, Ridgway was specifically
asked on cross-examination about the pending sentencing for his federal convictiokt. £6e8,

Tr. Vol. IX at 141. The following exchange took place:

°The Court acknowledges that Petitioner mentitthe “sentencing deal” in his cumulative
error claim (Proposition 1X) on direct appealgaing that “the evidence of guilt was extremely
weak, based almost exclusively on the dubi@edf-serving testimony of John Ridgway, who
bartered his testimony against Mr. Taylor in exchange for consideration on a federal weapons
charge, reaping a substantially reduced sentertbe inargain.” (Dkt. # 5-1 at 48). Additionally,
Petitioner mentioned the claim in his post-convictippeal brief, stating that during his trial, the
District Attorney’s Office “made deal afteredl with jailhouse informants and uncorroborated,
unreliable, self-proclaimed accomplices in an effo build a case. . . . The State’s acknowledged
star witness, John Ridgeway [siejho cried at trial about needj to do the right thing, was given
two years’ [sic] probation in federal court gan charges at the request of Pawnee County in
exchange for his testimony against Mr. Taylo(Dkt. # 5-9 at 19). However, Petitioner never
presented the issue as a claim of newly discovered evidence to the OCCA.
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[Mr. J. Robertson] And are you now pemglin federal court with charges of felon
in possession of a firearm?

[Ridgway] I'm awaiting sentencing, yes.

Okay. And your sentencing has been postponed for how long?
Three years, | think, two and a half or three years. A long time.
Pending your testimony in this case; is that correct?

| would assume.

You know that, do you not?

| would assume. That's something my attorney did after the fact.

All right, sir. Have you asked your attorney why you've been waiting for three years
to be sentenced in your federal case?

I've been given several excuses, sireThudge was sick, addfferent — new judge,
but yea, | believe it's because they’re waiting on this, to see what this does.

Your attorney and you have tried to use your testimony and your story in this case
to benefit you in your federal case; have you not?

My attorney has, sir, | didn't.

Is your attorney on your behalf askingyiour federal case for a — what's called a
downward depature?

Yes, sir.

In federal court, you're aware, are you not, that sentencing guidelines in your
situation, where firearms are involved gl have prior felonies would result in a
long prison sentence, wouldn't it?

Forty-seven to sixty-two months is what | was told.
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Q: And you're trying for a downward departure; is that correct?

A: My attorney is.

Id. at 141-43. Although Ridgway haodt yet been sentenced on his federal conviction, Petitioner’s
jury knew that Ridgway’s attorney was seekindownward departure in his federal sentencing as

a result of his testimony at Petitioner’s trial. Petitioner has failed to demonstrate that he was
deprived of a fair trial. There is no merit ttus unexhausted claim and habeas corpus relief is
denied.

As to Petitioner’s claim concerning Shea’s letter to the Parole Board, Petitioner has failed
to show that the OCCA's decision, that the “evidence supplied by [Petitioner] only tends to discredit
or impeach State witnesses and therefairesigfficient to warrant a new trial,” s@kt. # 5-3 at 12,
was contrary to, or an unreasonable applicatioiedéral law as determined by the Supreme Court.
Further, Petitioner has not shown that an agesgmwith the four witnesses was withheld from
Petitioner during trial, nor has he shown that titeegses refused to testify without an agreement.
Finally, even if this letter or the promise of this letter had been introduced at trial, Petitioner fails
to show that the outcome of his trial wouldsédeen different. Habeas relief is denied.

b. Witness Recantation

In addition to the recantations raised iro@nd I, Petitioner claims that Daniel Reese “now
admits he lied to law enforcement, the magistaatde preliminary hearing, and the jury when he
stated [that Petitioner] had confessed to him thiltea the sheriff.” (Ikt. # 1 at 17). Petitioner
presented this claim and an affidavit from ReestécOCCA in his motiofor a new trial. (Dkt.

# 5-4 at 16-17). In the affidavit, Reese states Betitioner never confessed to him, that the OSBI

added information to his typed statement concgytie type of gun used, and that he “was under
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the impression that [ADA] Henrynd his investigator Mike Shea would see to it that | [Reese] was
released from prison and sent home in exchange for my testimony. Mr. Henry specifically told me
he would do everything to send me home.”aldl6-17. Petitioner arguke could not have known
this at trial for “obvious” reasons, meaning tihawvould have disrupted the prosecution’s case, and
may have cost Reese the freedom which Mr. {dend Mr. Shea had prored him.” (Dkt. # 1 at
17).

After a review of the record, the Court findist Petitioner has failed to show the denial of
a new trial by the OCCA was contrary to federal law. Reese was one of several withesses who
testified against Petitioner. Petitioner has failed to demonstrate that the outcome of his trial would
have been different without Reese’s testimonythénabsence of Reese’s testimony, the State had
enough evidence to support the conviction.

C. Witness Intimidation

Next, Petitioner claims that State’s withelisymy Spencer, alleged that investigator Mike
Shea “threatened to file charges on Spencer and fasfwie did not testify at [Petitioner’s] trial.”
(Dkt. # 1 at 19). Spencer did not testify at Petitionerdd. Spencer claims he refused to testify for
the State at Petitioner’s trial because “he didvaott anything more to do with the trial.”_lak 19.
Petitioner argues that this claim, in addition to the claims from Gunnells and Brooks concerning
“threats of additional charges or punishment made by the State . . . [are] indicative of an overall
pattern or coercion and manipulation.” Id.

Petitioner admits, however, that a member of his defense team interviewed Spencer during
Petitioner’s trial in an effort to det@ine why he was not testifying. ldt 18-19. Oklahoma has

long followed the rule that “[a] new trial dhe ground of newly discovered evidence will not be
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granted unless it appears that with the exefiskie diligence the evidence could not have been
discovered before the trial.” Isom v. Sta®?® P.2d 952, 954 (Okla. Crim. App. 1933); s¢so

Wilhoit v. State 816 P.2d 545, 546 (Okla. Crim. App. 1991 )titkmner fails to show that Spencer’s

claim of coercion could not have been discoderethe absence of due diligence. Ultimately,
Spencer was not a witness at trial, only atpghaiminary hearing. Therefore, any claim that
Spencer’s preliminary hearing testimony wasrced by Shea has no bearing on the probability of
a different outcome at Petitioner’s trial. Habeas corpus relief is denied on this claim.
d. False Testimony

Finally, Petitioner claims that Harlan Mcintosh, an inmate who was housed with State’s
witness James Rather at Lawton Correctiorailfy, contacted Petitioner’'s defense team and
alleged that James Rather admitted that he dlemlit [Petitioner] confessing to the crime at bar.”
(Dkt. # 1 at 19-20). Mcintosch ctas that Rather decided to flsecause he was mad at [Petitioner]
for refusing to back him up when [Rather] got in trouble for beating up another inmate, allegedly
at [Petitioner]'s request.” Iét 20. However, Petitioner adntitst both Billy Hicks and Jack Lowe
testified at trial that Rather was lying. ldYet, Petitioner attempts to distinguish Mcintosh’s
statement from the testimony of Hicks and Ldwerguing that “Mcintosh’s information provides
a motivation” for Rather’s false allegations against Petitioner. 1d.

After a review of the testimonyhe Court finds that McIntosh’s statements are cumulative
impeachment evidence. At Petitioner’s trial, Lowe testified that,

[Rather] said that he was going to dbuach of lying on Mr. James Taylor just to

try and make him look worse than what hesyand so that they could get parole and

get transferred to lower security and get time cuts and stuff like that, they are just
going to use that in their benefit . . . .
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(Dkt. # 9-11, Tr. Vol. XII at 149). Hicks, o was also known as alf@use lawyer, offered

testimony about specific conversations with Rather:

Q:

e

> O 2 O

o » O 2

Mr. Hicks, in your conversations with Mr. Rather, Hockersmith and the others
you’ve mentioned, Mr. Young, did Mr. Ratharer tell you that the information was
fabricated?

Yes, sir, that was [sic] his exact words.

Those were his exact words?

Yes

And whenever you first were consulted alibig and asked for help there as a legal
assistant, did you know that the information they were trying to present was
fabricated?

No, sir, I did not know that.

How did you find out? Tell me how you found out.

While out on the exercise yard, which is the little dog cages, James Rather,
Hockersmith, and Young, all three of theranfided in me and said, ‘Hey, look, you
know, we made these stories up because we need these letters.’

All right. After you heard that, did you do something different then?

Absolutely.

What did you do?

| advised all three of them, including their other little buddy, told them they was [sic]

all going to get theirself [sic] a bunch e for perjury if they followed through
with that, and they said they ain’t no way for nobody to prove it [sic].

[objection — hearsay, sustained]

Q:

A:

Let’s just confine this to what Mr. Rathsaid, okay? What'd you say to Mr. Rather
in your conversation to him and what’d he say to you?

| told Mr. Rather, “Look, man, what you're doing is you're setting yourself up for

a charge of perjury, that and you're gotogput a man on death row for something
that you're lying about. That ain’t cool.”

28



Q: Okay. And what was his response to that?

A: His exact words was, is they’re going tg frim regardless, so he might as well get
something out of the deal.

Id. at 178-180. Thus, evidence of a motivating factor for Rather’s testimony is not new and is
cumulative impeachment evidence. Lowe provided some explanation for Rather’'s motivation when
he testified that Rather wanted to make Petitidoek “worse than what he was.” Further, the
motivation for Rather’s testimony against Petitioner is immaterial to the outcome of his trial.
Petitioner is not entitled to habeas corpus relief on this claim.

Thus, after a review of all@ims raised in Ground Il, the Court concludes that Petitioner has
failed to show that the OCCA's decision was camtta, or an unreasonable application of, federal
law as determined by the Supreme Court. Habeas relief as to ground two is denied.

3. Insufficient evidence (Ground V)

In Ground IV, Petitioner claims that the evideriwas insufficient to support the conviction
on Second Degree Felony Murder, where the Staeidence was so unworthy of belief that no
rational fact finder could find guilt beyond a reaable doubt and the evidence did not establish
each of the elements of the ungarg felony.” (Dkt. # 1 at 35)Petitioner argues that the State’s
case was “based mostly on the testimony of tworaptioes who were never charged in the case,”
and “six jailhouse snitches” to corroborate the story of the two accomplices 3536. Petitioner
also argues that the “State’s evidence failed to prove essential elements of [grand larceny] beyond
areasonable doubt.” ldt 43-44. Respondent argues that Petitioner fails to show that the OCCA'’s
decision was contrary to, or an unreasonable egupdin of, Supreme Coyptecedent. (Dkt. # 5 at
30). Further, Respondent argues that thetéSieoved beyond a reasonable doubt that Petitioner

murdered the sheriff while committing the felony of grand larceny.” @h direct appeal, the
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OCCA found that “the evidence [was] sufficiéa find beyond a reasonable doubt Appellant guilty
of the underlying felony of grand larceny.” (Dkt5#8 at 4). It determined that the “evidence was
sufficient for the jury to reasonably conclude ttted missing items were stolen the night of the
Sheriff’'s murder and that the value of the missing items was over $500.0@&f 5ld.

In a habeas proceeding, the Court reviewsttigciency of the evidence “in the light most

favorable to the prosecution” and asks whetlaay rational trier of &ct could have found the

essential elements of the crime beyandasonable doubt.” Jackson v. Virgj443 U.S. 307, 319
(1979). “Jacksomlaims face a high bar in federal habpesceedings because they are subject to

two layers of judicial deference.” _Coleman v. Johngd@®? S. Ct. 2060, 2062 (2012). First, on

direct appeal, “[a] reviewing court may set asttle jury’s verdict on the ground of insufficient
evidence only if no rational trier of facbuld have agreed with the jury.” I¢titing Cavazos v.
Smith 565 U.S. 1 (2011)). “This standard of revimspects the jury’s responsibility to weigh the
evidence and to draw reasonable inferences tramrtestimony presented at trial.” _Dockins v.
Hines 374 F.3d 935, 939 (10th Cir. 2004) (citing Jacks®#8 U.S. at 319). The court must
“accept the jury’s resolution of ¢hevidence as long as it is withithe bounds of reason.” Grubbs
v. Hannigan 982 F.2d 1483, 1487 (10th Cir. 1993). Second, on habeas review, the federal court
may overturn a state court decision rejecting a deficy of the evidence claim only if the state
court decision was objectively unreasonable. Johrisgih S. Ct. at 2062.

In applying the_Jacksostandard, the Court looks to Oklahoma law to determine the
substantive elements of the relatariminal offense. Jacksp#43 U.S. at 324 n.16. Petitioner was
charged with Malice Aforethought Murder in tRest Degree, but the jury found him guilty of

Felony Murder in the Second Degree with gramdday serving as the underlying felony. (Dkt. ##
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11-5, O.R. at 1; 13-1, O.R. at 1378econd degree murder, as defined knQ STAT. tit. 21, §
701.8, is a homicide that is “perpetrated by ag@eengaged in the commission of any felony.” In
order to find Petitioner guilty of Felony Murdertive Second Degree, the jury was instructed that
they must find that the following elements were proven beyond a reasonable doubt:

First, the death of a human;

Second, occurring as a result of an aa\@nt which happened in the commission
of a felony;

Third, caused by the defendant or a perswaged with the defendant while in the
commission of a felony;

Fourth, the elements of the GRAND LARAF defendant is alleged to have been
in the commission of are as follows:

First, taking;

Secondcarrying away;

Third, personal property;

Fourth of another;

Fifth, valued at more than $500;

Sixth, by stealth;

Seventhwith the intent to deprive permanently.

(Dkt. # 13-1, O.R. at 1323). Because the State’s case against Petitioner relied heavily on the
testimony of Ridgway and Springer, self-proclairmedomplices, the trial court also instructed the
jury that it had to determine whether Ridgveayd Springer were in fact accomplices, and, should
the jury determine that they were accomplices, the need for sufficient corroboration of their
testimony, and the proper use of accomplice testimonyat [t346-52.
a. Insufficient corroboration for murder charge

Petitioner claims that the two accomplices;isger and Ridgway, came forward “after they

were exposed to criminal charges in unrelateésxagDkt. # 1 at 35). Petitioner argues that the

“accomplices’ stories did not match each other, wilsh claiming that Justin Walker rode with
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them from the crime scene,” and that their “&sfivere not possible if the officers’ testimony were
[sic] true, since responding officers would haeeessarily driven right past the fleeing Ridgway
and Springer on their way to the scene.” [thus, Petitioner argues that the testimony of the
accomplices was “inherently unreliable and unworthlyedief,” and that “[nd rational trier of fact
could have believed [the jailhouse snitches’] testimony adequately corroborated the testimony of
Ridgway and Springer.”_lcht 36. Respondent argues thattistimony of Ridgway and Springer
“was corroborated by the Petitioner's numerous adions as well as other evidence” presented at
trial. (Dkt. # 5 at 31, 48).

In Oklahoma, “testimony of an accomplice mustbeoborated in at least one material fact

by independent evidence.” Moore v. Reynolids3 F.3d 1086, 1106 (10th Cir. 1998) (citing Spears

v. State 900 P.2d 431, 440 (Okla. Crim. App. 1995) (citingL®. STAT. tit. 22, § 742)). “Even
slight evidence is sufficient for corroboration, iuhust do more than raise a suspicion of guilt.”

Cullison v. State765 P.2d 1229, 1231 (Okla. Crim. App. 1988) (citations omitted). “However,

corroborative evidence is not sufficient if it reigpsd any of the accomplice’s testimony to form the
link between the defendant and the crime, or ifitlsto connect the defendant with the perpetrators

and not the crime.”_Glossip v. Stai®7 P.3d 143, 152 (Okla. Cridpp. 2007) (citations omitted).

Here, the trial court did not, as a matteftal, determine whether Ridgway and Springer
were accomplices to the murder. Instead, the toiattanstructed the jury that it was to determine,
based on the evidence, whether Ridgwaagt Springer were accomplices. &4 # 13-1, O.R. at
1350. The record does not reflect whether ting giecided that these two men were Petitioner’s
accomplices and found the corroborating evidencecserfii, or whether it decided that these two

men were not accomplices and thus no corrolmratias necessary. The OCCA stated that the
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“participation of Ridgway and Springer in this case was very controversial and susceptible to
alternative findings. The jury was appropriately thoroughly instructed on accomplice law . . . .”
(Dkt. # 5-3 at 4).

On habeas review, this Court can set @glte determination by the OCCA only if it is
objectively unreasonable. The OCCA found “tkta record reflects sufficient corroborative
evidence was presented so as to prove begamadsonable doubt,” thRetitioner was guilty of
second degree felony murder. &.3-4. While it is undisputed that there were some significant

discrepancies between the testimony of Ridgway and Springddkse®9-13, Tr. Vol. XV at 37,

this Court cannot weigh conflicting evidence. Mes3drF.3d at 1013. The State presented six

witnesses who testified that Petitioner confessed to them that he killed Sheriff Woodrell.
Additionally, the State presented evidence tmatoborated Ridgway’s testimony, including the
location of the vehicles at Spess$ &hd the recovery of a discarded syringe from the side of the road
where Ridgway said he stopped and “shot up dafiet the murder. (Dkt 9-13, Tr. Vol. XV at
35-36). Thereis nothing in the record to persuheCourt that the OCCA's ruling was objectively
unreasonable.

Finally, Petitioner argues that “if the juryll@ved these snitches, then they would have
convicted [Petitioner] of the charged crimesfidegree malice aforethought murder. Instead, they
found him guilty of second degree felony murdefDkt. # 1 at 42). The Supreme Court has
“emphasized repeatedly the deference owedddrtar of fact and, correspondingly, the sharply

limited nature of constitutional suffiemcy review.” _Glossip v. Trammeb30 F. App’x 708, 742

(10th Cir. 2013) (unpublished) (citing Wright v. WeS05 U.S. 277, 296 (1992)). The jury was

presented with all of the discrepancies, incons@es, and lack of detail in the testimony of the
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“Jailhouse snitches.” This Court will not weigh the evidence for credibility. Petitioner has failed
to show that a reasonable trier of fact wouldagee with the jury desion and has failed to show
that the decision by the OCCA was objectively unreasonable.
b. Underlying felony

Petitioner claims that there was insufficient evidence to find Petitioner guilty of grand
larceny. (Dkt. # 1 at 43-44). Rgondent argues that the State presented sufficient evidence to find
Petitioner guilty. (Dkt. # 5 at 32) Respondent states that the jury instructions identified the
elements of grand larceny, that Ridgway’sitesny “alone was sufficient evidence for the jury to
find the items were stolen from Spess Oil,” tMat Spess testified that the items described by
Ridgway “were found missing from one of his compa trucks within a week after the murder,”
and that Mr. Spess obtained an estimate fordpkcement cost of the items missing in the amount
of $1,254. (Dkt. #5 at 32-33). Patitier claims that Ridgway’s degation of the equipment in the
truck did not match the description of the itemagiby Mr. Spess. (DKt 1 at 45). Petitioner also
argues that replacement cost is not the proper measure of the value of stolen prope@ig. Id.
appeal, the OCCA found the “evidence was sufficienthe jury to reasonably conclude that the
missing items were stolen the nigiithe Sheriff's murder and that the value of the items was over
$500.00.” (Dkt. # 5-3 at 5).

After reviewing the evidence in the light méstorable to the prosecution, this Court finds
that the OCCA'’s decision was not contrary toanrunreasonable application of, federal law. In
Oklahoma, the “correct scale for evaluating an igewdlue is its fair market value.” Jackson v.

State 818 P.2d 910, 911 (Okla. Crim. App. 1991) (citing Gilbreath v. S5&&® P.2d 69 (Okla.

Crim. App. 1976)). “[T]he owner of the stolenoperty who is familiar wh its cost and use is
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gualified to comment on its fair market value.” Fixico v. Sta8s P.2d 580, 582 (Okla. Crim. App.
1987);_Gilbreath555 P.2d at 70. “While the reasonable reaidalue of the property at the time of
the larceny was the question to be determimethe jury, any facts which would reasonably tend
to enable them to intelligently determine sugrestion was competent and proper.” Filson v.
Territory, 67 P. 473, 474 (Okla. 1901).

Here, the State presented two pieces of eelén suggest the value of the items stolen
exceeded $500.00. First, Mr. Spess identified the types of items that turned up missing from a
welding truck. (Dkt. # 9-4, Tr. Vol. V at 120-123Mr. Spess obtained an estimate from Bumper
to Bumper, an auto parts specialist store in CnatlOklahoma. 1t was estimated that it would cost
$1,254.94 to replace the items missing from the imglttuck. (Dkt. # 106, St. Ex. 2%t 8-9).
Though Petitioner objected to the admission of thienase into evidence based on relevance and
foundation grounds, (Dkt. #9-4, Tr. W&/ at 124-25), the evidence of the “value” was otherwise
uncontested. Additionally, Mr. Spess testified that he knew the items were in working condition
because he had personally used them a couple of days prior to the murded.28.

Oklahoma courts have allowed evidence ofaepient value to serve as evidence sufficient

to show value for a conviction of gratadceny, notably when not contested. 3aekson v. State

818 P.2d at 911-12. Oklahoma, along with severalr atta¢es, also allows evidence that tends to
enable a jury determine the reasonable markeewalthe property at the time of the larceny and

use their common sense to evaluate the evidencekilSen 67 P. at 474; Harris v. StatE3 P.3d

489, 499 (Okla. Crim. App. 2000); seeq, Little v. Commonwealth722 S.E.2d 317, 320 (Va. Ct.

App. 2012) (finding that replacement value, in certainations, can afford the fact finder a basis

from which to draw inferences as to the nedirkalue of the stolen item); State v. Cobye8@0 P.3d
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729, 731-32 (N.M. 2013) (“State may prove the amount of damage by introducing evidence of
replacement cost” in combination with other testitpmand evidence, and allow the jury to draw on
its own knowledge and life experiences to deterntecost of repair or replacement); State v.
Jacquith 272 N.W.2d 90, 93 (S.D. 1978) (establishing that if “no market exists from which a fair
market value could be ascertained, then the jury may properly use the ‘replacement value less
depreciation’ test”). Here, the jury could collectively use its experience and common sense to
determine that the ‘reasonable market value'the items missing from the truck was at least
$500.00, based on the testimony that the replacement value was over $1,200.00 and the items were
in “working condition.”

As proof that Petitioner was the one who stb&items from Spess Oil, Respondent offered
the testimony of Mr. Spess and Ridgway. Mr. Spessided the description of the items that were
discovered missing on the welding truck a little less thaeek after the murdeke stated that the
missing items were copper welding leads, an oxygen bottle, an acetylene bottle, regulators from the
bottles with gauges, hoses, and the cutting torcimdsge (Dkt. # 9-4, Tr. Vol. V at 121). Ridgway
testified that, after returning to the area wieidgway’s vehicle was parked following the murder,
Petitioner told Ridgway to “grab some tools oudddolbox that was back there” on the truck. (Dkt.
#9-8, Tr. Vol. IX at 118). Ridgway testified thHa¢ saw “what appeared to be cutting torches, . .
. two tanks . . . big onesnd there was . . . a small set [of tanks,] . . . a little Mig welder and a
toolboxes [sic].”_Idat 118-19. Based on this combinatairiestimony, “any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.’; 448ks&h
at 319. Because the decision by the OCCA m@&sobjectively unreasonable, the Court cannot

overturn the OCCA'’s decision. Petitioner is not entitled to habeas corpus relief on Ground IV.
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4. Ineffective assistance of trial counsel (part of Ground VII)

Embedded in Ground VII, Petitioner raises a clafrmeffective assistant of trial counsel.
(Dkt. # 1 at 54). Petitioner claims that his dtrcounsel was ineffective for failing to request
instructions that required the jury to consiBalgway and Springer accomplices as a matter of law
requiring them to find corroboration of their testimony.” Tche OCCA found that Petitioner was
not denied effective assistance of counsebise it “found the evidence did not support a finding
that Ridgway and Springer were accomplices as a nudttaw.” (Dkt. # 5-3 at 9). It stated that
it “will not find counsel ineffective for failing toequest an instruction which would have been
denied.” _1d. Respondent does not specifically addressitieffective assistance of trial counsel
claim, but does state that the OCCA's decision is not contrary to federal law. (Dkt. # 5 at 37).

Claims of ineffective assistance of triaLmsel are analyzed under the two-pronged standard

set forth in_Strickland v. Washingtpo#66 U.S. 668 (1984). Under Stricklaraddefendant must

show that his counsel’'s performance was diefit and that the deficient performance was

prejudicial. _Stricklang466 U.S. at 687; Osborn v. Shillingé87 F.2d 1324, 1328 (10th Cir. 1993).

A defendant can establish tfiest prong by showing that counsel performed below the level
expected from a reasonably competétadraey in criminal cases. Stricklanb6 U.S. at 687—-88.
There is a “strong presumption that counsel’s conduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqodair case, viewed ad the time of counsel’'s
conduct.” Id.at 690. Moreover, review of counsel's mgrhance must be highly deferential. “[I]t

is all too easy for a court, examining counseééfense after it has proved unsuccessful, to conclude

that a particular act or omissioficounsel was unreasonable.” &689. To establish the second
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prong, a defendant must show that this defigoemformance prejudiced the defense, to the extent
that “there is a reasonable probability that, butfounsel’s unprofessional errors, the result of the
proceeding would have been different. A wreeble probability is a probability sufficient to

undermine confidence in the outcome.” &.694; sealsoSallahdin v. Gibson275 F.3d 1211,

1235 (10th Cir. 2002); Boyd v. Wartl79 F.3d 904, 914 (10th Cir. 1999). This Court’s review of
the OCCA's decision on ineffectiassistance of counsel claims is “doubly deferential.” Cullen v.
Pinholstey131 S.Ct. 1388, 1403 (2011) (noting that a habeasg must take a “highly deferential”
look at counsel’s performance under Stricklamd through the “deferential” lens of § 2254(d)).

To be entitled to habeas relief on his claim of ineffective assistance of trial counsel,
Petitioner must demonstrate that the OCCA'’s adgitithn of this claim is contrary to Strickland
The OCCA concluded that it coutit find counsel ineffective when it had already determined that
the trial court did not err in not finding RidgwagydaSpringer to be accomplices as a matter of law.
This Court defers to that finding. Sedra Section C.3. Thus, Petitioner has failed to show that
counsel performed below the level expected from a reasonably competent criminal law attorney.
Petitioner has failed to show that the OCCA'’s decision is contrary to the stasfdatrickland
Habeas relief is denied.
C. State law claims (Grounds V, VI, VII)

Respondent argues that the claims raisgdrounds V, VI, and VII of Petitioner’s habeas
petition are matters of state law and are not subjéetityal habeas corpus review. (Dkt. #5 at 37).
In Ground V, Petitioner claims that the trial court erroneously admitted testimony of Petitioner’s
affiliation with the Universal Aryan Brotherhood gang, as well as testimony that Petitioner

“allegedly solicited the murder of two of the Statwitnesses.” (Dkt. # 1 at 47). In Ground VI,
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Petitioner claims that he was not given notice betvould have to defel against the charge of
grand larceny as the basis f&cond Degree Felony Murder. &.51. In Ground VII, Petitioner
claims that the trial court erred by not insting the jury that Ridgway and Springer were
accomplices as a matter of law. &i.54. In doing so, argues Petitioner, the court “lessened the
State’s burden of proof under Oklahoma law and \ealgPetitioner]’s righto due process of the
law.” 1d. Respondent states that Grounds V and VIl are evidentiary matters and Ground VI
concerns jury instructions and lesser includedsfés. (Dkt. #5 at 37-38). Respondent argues that
these are state law matters and not proper for federal habeas review. Id.

A federal habeas court has no authority to re\daestate court’s interpretation or application

of its own state laws. Estelle v. McGuif®2 U.S. 62, 67-68 (1991) (emphasizing that it is not the

province of a federal habeas court to reexamaie sourt determinations on state law questions).
When conducting habeas review, a federal colimited to deciding whether a conviction violated

the Constitution, laws, or treasi®f the United States. Idt 68 (citing 28 U.S.C. § 2241; Rose v.

Hodges423 U.S. 19, 21 (1975)). “In a habeas proaggdiaiming a denial of due process, ‘we will

not question the evidentiary . . . rulings of the state court unless [the petitioner] can show that,

because of the court’s actions, his trial, adale, was rendered fundamentally unfair.””_Maes v.

Thomas46 F.3d 979, 987 (10th Cir. 199%)uoting_Tapia v. Tansp26 F.2d 1554, 1557 (10th Cir.

1991)); Revilla v. Gibsgr?83 F.3d 1203, 1212 (10th Cir. 2002) (eabrelief only if the evidence

was “so grossly prejudicial that it fatally infectéek trial and denied the fundamental fairness that
is the essence of due process”). “[W]pp@ach the fundamental fairness analysis with

‘considerable self-restraint.”_Jackson v. Sharil&3 F.3d 1313, 1322 (10th Cir. 1998) (quoting

United States v. Rivere®00 F.2d 1462, 1477 (10th Cir. 1990) (en banc )). A proceeding is
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fundamentally unfair under the Due Process Clause only if it is “shocking to the universal sense of

justice.” United States v. Russeill1 U.S. 423, 432 (1973) (internal quotation omitted).

1. Petitioner’s affiliation with the Universal Aryan Brotherhood (Ground V)

Petitioner claims the trial court abused its discretion by “allowing the State to introduce
highly prejudicial evidence regarding the Aryarotrerhood.” (Dkt. # 1 at 48). The trial court
denied Petitioner’'s motion in limine to exclude references during trial testimony to the Universal
Ayran Brotherhood (UAB) and statemis of fear of the UAB(Dkt. # 8-5, Tr. Hr'g Jan. 13, 2006
at 50). Petitioner also claims that the trial ¢@ured in allowing Daniel Reese and James Rather
to testify that a hit was ordered them because they testified agaiPetitioner. (Dkt. # 1 at 48-49).
Petitioner argues that this “improper and highly ypdégial evidence so infected the proceedings .

.. [and] deprived [Petitioner] ahe fair trial and due process guaranteed by the Constitution.” Id.
at 49. Respondent argues tha thvidence was relevant to show why the witnesses feared the
Petitioner and asked authorities for protection.” (Bkb at 38). In thalternative, Respondent
argues that if it was error to allow this testimony, Petitioner “opened the door at trial” and cannot
now complain about the invited error. _ ldt 38-39. Additionally, Respondent claims that
Petitioner’s counsel failed to object to each refeegio the gang at trial, “thereby waiving all but

plain error.” Id.at 39-40.
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In its Summary Opinion, the OCCA distjuished Petitioner's case from Dawson v.
Delaware 503 U.S. 159 (1992%. (Dkt. # 5-3 at 5). In_Dawsorthe evidence of the Aryan
Brotherhood was admitted during the sentencing pbiatbe trial, unlike at Petitioner’s trial when
it was admitted during the first stage of the trial. Téhis Court also notdkat the trial court found
that the UAB was mentioned by witnesses in pagduring testimony and was relevant to the issue
of witness credibility. (Dkt. # 9-6, Tr. Vol. Vat 51-52). The OCCA found the probative value
outweighed the prejudicial nature of the evicerand determined the evidence was relevant to
establish credibility and the motive of the witnesses testifying against Petitioner. (Dkt. # 5-3 at 5).
The OCCA concluded that Petitioner was not saeal by the testimony and had an opportunity to
fully challenge the motivating factors of each witness during cross-examination. Id.

The OCCA also determined the “hit” testimony from Reese and Rather did not warrant a
reversal. It found that any error that occurred during Reese’s testimony was cured when the trial
court admonished the jury. jceealsoDkt. # 9-5, Tr. Vol. VI at 220. As for Rather, the OCCA
concluded that his testimony was “not volunteered, but was in a response to the State’s question
regarding why he was a former member of thevensal Aryan Brotherhood.” (Dkt. # 5-3 at 5-6).
Further, it did not directly implicate Petitionertag individual who called out the “hit” on Rather.

Id. at 6; sealsoDkt. # 9-6, Tr. Vol. VIl at 12.

HAt Dawson’s sentencing phase, the prosecution read a stipulation, which stated that “the
Aryan Brotherhood refers to a white racist prigamg that began . . . in California in response to
other gangs of racial minorities. Separate gangs calling themselves the Aryan Brotherhood now
existin many state prisons including Delaware.” Daws08 U.S. at 159. The Supreme Court held
that the stipulation violated Dawson’s First &mlirteenth Amendment rights because the evidence
had no relevance to the issues being decided in the proceeding pldved only the group’s and
Dawson’s abstract beliefs, not that the grough btammitted or endorsed any unlawful or violent
acts.” 1d.
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After reviewing the testimony, the Court fintdteat Petitioner was not denied due process.
The trial court admonished the jury regardingaiertestimony about the UAB and “hits” allegedly
placed on certain witnesses. Further, the trial court conducted a hearing and permitted voir dire
examination of Rather and Petitioner in order tiedweine “the proper role of this evidence in this
trial.” (Dkt. # 9-6, Tr. Vol Vllat 42). The trial court determined that, though the information was
“irrelevant to the issues in this case,” it waslevant to the issue dahe credibility [of the
witnesses].”_ldat 52. Further, after Reese’s secondtiarof the gang affiliation and stating that
“a hit was put out on me by James Taylor,” (Dk8-8, Tr. Vol. VI at 224) the trial court asked
Petitioner’s counsel to assist in preparing a cawatiy instruction for the jury and, after a bench
conference, Petitioner’s counsel deferredssm@ance of an admonishing instruction alid228-29.
Petitioner has failed to show how the trial court @oluss discretion or how this evidence “fatally
infected” his trial and rendered the whole proceetlingamentally unfair. Habeas relief is denied.

2. Notice of grand larceny as a basis for second degree felony murder (Ground VI)

In Ground VI, Petitioner complains that he did rexteive notice of the State’s intention to
use grand larceny as the underlying felony foc&ddegree Felony Murder. (Dkt. # 1 at 51). He
argues that the State proceeded throughout thevitiethe charge of Malice Aforethought Murder
in the First Degree.__Id.It was not until the close of Elence that the &te requested jury
instructions for Felony Murder in the Secddelgree and First Degree Misdemeanor Manslaughter.
(Dkt. # 9-13, Tr. Vol. XV at 9-10). Petitioner argubat “[h]ad the deferesbeen on notice that it
needed to defend against a grand larceny charge, in addition to the first degree murder charge, it
would have adapted its strategy accordingly.” (BKt.at 52). Responderartends that the facts

of this case put Petitioner “on notice of the ¢eajof Second Degree Felony Murder] as a lesser
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included offense of first degree murder.” (Dk5 at 44). Respondent argues that the evidence of
larceny was presented at the preliminary heanmthat it was the “State’s theory all along” that
Petitioner and Walker murdered the Sheriff “wherstigprised them in the course of their larceny
at Spess Oil.”_Idat 45.

The OCCA stated that “[a] defendant is deento know that he may be convicted of the
greater crime with which he is charged andlasger included offense whether the lesser included
offense is pled in the Information or do(Dkt. # 5-3 at 6 (citing Scott v. State07 P.3d 605, 606
(Okla. Crim. App. 2005))). The OCCA concluded that the evidence presented at the preliminary
hearing was sufficient to put Petitioner ortioe of the grand larceny charge. &i.6-7. Further,
the OCCA found that Petitioner failed to show that “he was surprised or denied a substantial right
by the failure to charge him in a felony information with grand larceny.’atld.

Generally, matters concerning the giving of jury instructions are considered questions of
state law and not proper subjectdederal habeas corpus rewi under 28 U.S.C. § 2254. Patton
v. Mullin, 425 F.3d 788, 807 (10th Cir. 2003)."has long been recognized that [a lesser included
offense] can . . . be benefictal the defendant because it affords the jury a less drastic alternative

to the choice between conviction of the offense charged and acquittal.” Beck v. AldddriasS.

625, 633 (1980). “It is axiomatic that an indictmher charging information for one crime carries
with it notice that lesser offenses included within the specified crime . . . and must be defended

against.”_McHam v. Workmar247 F. App’x 118, 120 (10th Ci2007) (unpublished). Based on

the record, Petitioner was on notice of the gtangeny felony when the State introduced evidence
and testimony at preliminary hearing on the estimated value of the items missing and the time when

the items were found to be missing from Spess RPrttitioner fails to show that the lesser included
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offense instructions rendered the trial unfair or lleatvas denied due process. Habeas corpus relief
is denied.

3. Failure to instruct jury that Ridgw ay and Springer were accomplices as a
matter of law (Ground VII)

In Ground VII, Petitioner claims that the triawt erred when it failed to instruct the jury
“that Ridgway and Springer were accomplices asttemaf law. Consequndly, [Petitioner]’s jury
was free to find that Ridgway and Springer weseaccomplices, and that there [sic] testimony need
not be corroborated in order to convict [Petitidrie (Dkt. # 1 at 54). Respondent argues that
“[t]here is no federal constitutional requiremémat an accomplice’s testimony be corroborated.”
(Dkt. #5 at 46). Thus, this is a state law isshat‘tloes not afford relief under habeas corpus.” I1d.
The OCCA stated that in order to “be adequederoborative evidence must tend in some degree
to connect the defendant to the commission of the offense charged without the aid of the
accomplice’s testimony.” (Dkt. # 5-3 at 3)The OCCA found that if the jury “required
corroboration of the testimony of Ridgway and 8ger, the record reflects sufficient corroborative
evidence was presented so as to prove beyond a reasonable doubt [that Petitioner was] guilty of
second degree felony murder.” (Dkt. # 5-3 at 3-4).

It is well established that Feors in jury instructions in a state criminal trial are not
reviewable in federal habeas corpus proceedings, ‘unless they are so fundamentally unfair as to

deprive petitioner of a fair trial and tlue process of law.” Nguyen v. ReyngldS81 F.3d 1340,

1357 (10th Cir. 1997) (quoting Long v. Smi&63 F.2d 18, 23 (6th Cir. 1981)); selsoMaes v.
Thomas 46 F.3d 979, 984 (10th Cir. 1995) (“A stateltganviction may only be set aside in a
habeas proceeding on the basis of erroneousstguctions when thermrs had the effect of

rendering the trial so fundamentally unfair as toseaa denial of a fair trial.”). The burden on a
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petitioner attacking a state court judgment basedrefuaal to give a requested jury instruction is

especially great because “[a]n omission, or animglete instruction, is less likely to be prejudicial

than a misstatement of the law.”” Mad$ F.3d at 984 (quoting Henderson v. Kiph@&l U.S. 145,

155 (1977)).
The question of whether an individual is accomplice is a matter of state law. In

Oklahoma, the test for this determination is whethe individual could have been indicted for the

same crime of which the accused is charged. Anderson v, $at€.2d 409, 418 (Okla. Crim.
App. 1999);_Jones v. Staté28 P.3d 521, 538 (Okla. Crimpp. 2006). While Ridgway and
Springer readily admit they were present at S@assith Petitioner and Walker on the night of the
murder, both testified that they were asleep inaigehicle while at Spess Oil and were there only
because each was asked to bring bolt cuttersDiseé 9-5, Tr. Vol. VI at 49, 61; Dkt. # 9-8, Tr.

Vol IX at 80, 89-90. Whether their actions resuliedccomplice liability is a matter of state law.
The jury was properly and thoroughly instructed on accomplice liability and the necessity of
corroborating accomplice testimony. Petitioner hasdaieshow that the jury instructions were

so fundamentally unfair that they deprived him of a fair trial. Habeas relief is denied.

D. Procedural Bar (Ground IlI)

In Ground Ill, Petitioner claims the trial court dmed him of “the right to present a defense
that some other person committed the crime aneébat or impeach OSBI investigator Dennis
Francini’s [sic] claim that all other suspects had been elimifat@akt. # 1 at 22). Petitioner
claims he was denied the opportunity to presenaicetestimony at trial to support his theory of a
third party perpetrator and that he has new evidanipporting that theory of defense, which arose

after his application for post-conviction relief hearing at the trial courtatl@3-29. Petitioner

45



attributes his failure to raise this claim on dirggpeal to ineffective assistance of appellate counsel.
Id. at 33. Petitioner presented this claim to ti&3a on post-conviction appeafDkt. # 5-9 at 3).

The doctrine of procedural default prohibetdederal court from considering a specific
habeas claim where the state’s highest coedlimked to reach the merits of that claim on
independent and adequate state procedural grounds, unless a petitioner “demonstrate[s] cause for
the default and actual prejudice agsult of the alleged violation éderal law, or demonstrate[s]
that failure to consider the claim[] will result&nfundamental miscarriage of justice.” Coleman v.

Thompson 501 U.S. 722, 724 (1991); saksoMaes 46 F.3d at 985; Gilbert v. Scpf41 F.2d

1065, 1067-68 (10th Cir. 1991). “A statourt finding of procedural Grult is independent if it is
separate and distinct from federal law.” Ma#8 F.3d at 985. A finding of procedural default is
an adequate state ground if it has been applietheweledly “in the vast majority of cases.” Id.
(citation omitted).

When a state court imposes an independenddeduate procedural bar, this Court may not
consider the claims unless the petitioner is ablshow cause and prejudice for the default, or
demonstrate that a fundamental miscarriage titgisvould result if his claims are not considered.
SeeColeman 501 U.S. at 750. The cause standard requires a petitioner to “show that some
objective factor external to the defense impededefforts to comply with the state procedural

rules.” Murray v. Carrierd77 U.S. 478, 488 (1986). Examples of such external factors include the

discovery of new evidence, a change in the, land interference by state officials. Ids for

prejudice, a petitioner must show “actual pidice’ resulting from the errors of which he

complains.” _United States v. Frgdis6 U.S. 152, 168 (1982). THendamental miscarriage of

justice” exception to a procedural bar applies &n extraordinary casehere a constitutional
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violation has probably resulted in the convatof one who is actually innocent.” Murray/7 U.S.

at 495-96 (1986); Herrera v. Collirs06 U.S. 390, 403-04 (1993); Sawyer v. Whitky5 U.S. 333,

339-41 (1992); Schlup v. Del®13 U.S. 298 (1995). A “fundamental miscarriage of justice”

requires a petitioner to demonstrate that he is “actually innocent” of the crime of which he was

convicted. _McCleskey v. Zam99 U.S. 467, 494 (1991).

In its order affirming the denial of post-contiamn relief, the OCCA stted that “[a]ny issue
that could have been previously raised, bus wat, is waived, and may not be the basis of a
subsequent post-conviction applicatio(Dkt. # 5-8 at 1 (citing Webb v. Sta&35 P.2d 115 (Okla.
Crim. App. 1991); ®LA. STAT. tit. 22, 8 1086). The state court’s procedural bar, as applied to
Petitioner’s claims, was an “independent” ground bse&etitioner’s failure to comply with state
procedural rules was “the exclusive basis for the state court’s holding.”, M&és3d at 985.
Based on ®LA. STAT. tit. 22, § 1086, the OCCA routinely bars claims that could have been but
were not raised on direct appeal or in the aapilon for post-conviction appeal. As a result, the
procedural bar imposed by the OCCA was “adegjuatpreclude habeas corpus review. Thus, in
order for the Court to grant relief, Petitioner shghow cause and prejudice for the default, or
demonstrate that a fundamental miscarriage titgigsvould result if his claims are not considered.
SeeColeman501 U.S. at 750.

Petitioner argues ineffective assistance of appedtatasel as “cause” for his failure to raise
this claim on direct appeal. To establish “cause” sufficient to overcome the procedural bar based
on ineffective assistance of appellate counsel, Petitioner must satisfy both prongs of the test
established in_Stricklandhat is, he must show that his attorney’s representation fell below an

objective standard of reasonableness and that ebsiesrors prejudiced the defense. Strickland
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466 U.S. at 687. “Judicial scrutiny of the adacy of attorney performance must be strongly
deferential: ‘[a] court must indulge a strong preption that counsel’s conduct falls within the wide

range of reasonable professional stesice.”” _United States v. Blackwell27 F.3d 947, 955 (10th

Cir. 1997) (quoting Stricklandt66 U.S. at 689). “Moreover, the reasonableness of the challenged
conduct must be evaluated from counsel's perspective at the time of the errgracciokd

Kimmelman v. Morrison477 U.S. 365, 381 (1986); Stricklgrtb6 U.S. at 689. Prejudice, under

the second prong, is shown by demonstrating that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of gpeal would have been different.” Stricklan@6
U.S. at694. “[T]here is no reason for a court degj@in ineffective assistance claim . . . to address
both components of the inquiry if the defendawatkes an insufficient showing on one.” &tl697.

The Sixth Amendment “does not require d@iomey to raise every nonfrivolous issue on

appeal.”_Banks v. Reynolds4 F.3d 1508, 1515 (10th Cir. 1995) (citing Jones v. Ba#&$U.S.

745, 751 (1983)). “It is completely reasonable, and in fact advisable, for appellate counsel to
eliminate weak but arguable claims and pursuessn appeal which are more likely to succeed.”

Jackson v. Shank443 F.3d at 1321; sd¢awkins v. Hannigan185 F.3d 1146, 1152 (10th Cir.

1999) (if omitted issue is meritless, then counsel’s failure to raise it on appeal is not constitutionally
ineffective assistance). “If the omitted issuesdsplainly meritorious that it would have been
unreasonable to winnow it out even from aheotvise strong appeal, its omission may directly

establish deficient performance. . ..” Cargle v. Mulifh7 F.3d 1196, 1202 (10th Cir. 2003). If

the omitted issue “has merit but is not so compellingthe court must assess] . . . the issue relative
to the rest of the appeal, and deferential carattbn must be given to any professional judgment

involved in its omission; of coursi the issue is meritless, its @rion will not constitute deficient
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performance.”_ld.seealsoHawkins 185 F.3d at 1152 (if omitted issue is meritless, then counsel’s
failure to raise it on appeal is not constitutionallgffective assistance). The merits of Petitioner’s
procedurally-defaulted claim must therefore be examined to determine whether his appellate
counsel’s representation was constitutionally deficient.

Petitioner claims the trial court prevented Hifom presenting three witnesses in support of
his theory of defense. First, Petitioner clainet the trial court “refused to permit the testimony
of Jeremy Heitman], that Russell could haeet at Spess Oil,] because the defense could not
produce ‘a single witness in this case that testifiat Ed Russell was at Spess Oil, has personal
knowledge of that . . . .”” (Dkt. # 1 at 25Petitioner claims the trial court excluded Heitman’s
testimony “in its entirety [because] ‘there is r@osingle fact that could be obtained from the
testimony . . . that would be appropriate in this case.” I8econd, Petitioner claims that the trial
court “refused to permit the videotape [recordinghefpolice interview of Richard Bowline] to be
played for the jury on the grounds that it wasitsay not coming within any exception.” &d26.
Petitioner claims the court determined this evidence to be “not relevant becawgeeass had
personal knowledge that Mr. Russell or Mr. Bowlingevat Spess Oil atéitime of the homicide.”

Id. Lastly, Petitioner was unable to presenttédstimony of Kristy Kay Timmerman “because she
invoked her fifth amendment privilege against selfimmation [and t]he trial court refused to grant
her immunity even though Ms. Timmerman had gigseatements about the information she had to
law enforcement twice and to defense counsel once at [2i7.

After a review of the state record and transcripts, the Court firadshe omitted issues
raised in Ground IIl are meritless. Thus, Petitionelism of ineffective assistance of appellate

counsel cannot serve as “cause” to overcome thequcadbar applicable to the claim that the trial
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court denied Petitioner the opportunity to present a third party perpetrator defense. “The
Constitution guarantees criminal defendants ‘a meaningful opportunity to present a complete

defense.” Gore v. Stat@19 P.3d 1268, 1275 (Okla. Crim. App. 2005) (quoting Crane v. Kentucky

476 U.S. 683, 690 (1986). amended BY05 WL 2098027 (Okla. Crim. App. Aug. 30, 2005). In

Holmes v. South Carolin®47 U.S. 319 (2006), the Supreme Court reiterated the fact that trial

judges are permitted to exclude evidence

proffered by criminal defendants to show that someone else committed the crime

with which they are charged . . . where it does not sufficiently connect the other

person to the crime, as, for example, vetidie evidence is speculative or remote, or

does not tend to prove or disprove a material fact in issue at the defendant’s trial.
Id. at 327. In Oklahoma, “a criminal defendant has a right to present evidence in his own defense,
but must comply with the same evidentiary and procedural rules that are applicable to the State.”
Pavatt v. Statel59 P.3d 272, 289 (Okla. Crim. App. 2007) (citing GAE9 P.3d at 1275). The
OCCA has stated that whether a defendant “dexsied the right to present a defense ultimately

turns on whether the evidence at his digpass admissible.””_Summers v. Sta?81 P.3d 125,

147 (Okla. Crim. App. 2010) (quoting Pavdts9 P.3d at 287). Further, Oklahoma courts have long
required “evidence of acts or circumstances thedrty point to another . . . ; the evidence must
show an overt act by the third person towidwelcommission of a crime,”_Dodd v. Staté0 P.3d

1017, 1033 (Okla. Crim. App. 2004) (citing Woodruff v. St&46 P.2d 1124, 1137 (Okla. Crim.

App. 1993));_sealsolrvin v. State 146 P. 453 (Okla. Crim. App. 1915).

Petitioner fails to show that the testimony frderemy Heitman and the video recording of

Richard Bowline were admissible. Heitman wasssted to testify that, ahe night of October 12,
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2001, he observed Ed Russell and Edrow Robette &owline residence, in Hallett, Oklahofa,
to purchase an orange Chevy pickup truck fRichard Bowline, but were having trouble getting
the truck running. (Dkt. # 9-10, Tr. Vol. XI at 26-28)he truck needed a battery and a starter. Id.
at 27-28. Heitman was then expected lifie that “around midnight, everyone left, and he
remained behind at the Bowline residence.”ak28-29. Heitman left the Bowline resident early
on the morning of October 13, 2001, on a hunting trip, but when he returned to the Bowline
residence around noon, he observed Russell wodkirige truck with Richard Bowline. ldt 29.
When Heitman went inside, Buttons Bowline, Richard’s wife, was “freaking out” and packing
clothes into suitcases. ItHeitman claims Buttons told him that she was in a panic “[b]ecause those
guys shot the sheriff.”_IdPetitioner claims Buttons madedistatement to Heitman “before the
news of the slaying was made public.” (Dki #t 23). Finally, Petitioner’s trial counsel wanted
to use Heitman’s testimony to contradict the videotaped statement of Richard Bowline — the
statement that “he and Buttons were at home ilHeriman] claims that they had left.”_ldt 30.
Petitioner’s counsel argued that their theory was that Russell, Robertson, and the Bowlines were
together that night when Russell was at Spess Oil stealing a starter for the Chevy tatd0-8P.

The trial court barred the admission of thath@n’s testimony for several reasons. First,
the trial court stated that when Heitman “figstve his statement, he didn’t know [the] names [of
Russell and Roberts], and then he gave a second statement and he said that he learned from
somebody else what their names were.” (Dkt. # 9F.0/ol. XI at 26-27). Second, the trial court

noted that Buttons’ alleged statement to Heitman was “hearsay within hearsay29dThe court

2The Court takes notice that Hallett, Oklahamapproximately 10 miles from Cleveland,
Oklahoma.
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concluded that Heitman’s sworn statements vi@yeiddled with suspicion and opinion based upon
what other people allegedly told him, that thenedsa single fact thabald be obtained from the
testimony of Mr. Heitman that would . . . be appropriate in this casedt Bf. Finally, the trial
court also concluded that the testimony was “not reiewaview of the facthat there is not a single
witness who has put Mr. Bowline . . . at Spe#$dd] the morning ofOctober 13th, 2001. And the
defense is not entitled to interject in this ticahjecture, speculation, surmise, in [sic] that Mr.
Bowline was present, . . . or speculationMdf Heitman or some other witness.” lat 34-35.
Petitioner has failed to demonstrate that thé ¢oart abused its discretion in barring Heitman’s
testimony. There is no merit in this claim.

As for the video recording of the police inteew with Richard Bowline, the trial court
concluded that there was no exception to the hearsay rule that would allow the video to be
admissible, idat 9, even though Richard Bowline was deceased at the time of the tralbid.
Petitioner’s trial counsel argued that the statemamtbe tape were not being offered for the truth
of the matter asserted. ldt 6. Instead, the video was being more as rebuttal, to show what
information investigators received from Mr. Bliwe concerning Ed Russell, because investigators
had “given different statements, and vague statésmnas to what Mr. Bowline told them in regard
to Ed Russell, and conflicting stateméndsiring their testirony at trial. _Id.at 6. The court
disagreed, stating that the video was being offered for the truth of the matter asserted and it was
“‘cumulative, because this issue has already been addressed with the [testimony of the]
investigators.”_Idat 9.

Petitioner also implies that the reasons stated by the trial court barring admission of the

videotaped interview “placed a burden on the defaideing able to establish by direct evidence
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the guilt of alternate suspects as a predicatertossibility of evidence that some other person was
the perpetrator.” (Dkt. # 1 at 26). In Oklahorimpof of an overt act ithe commission of a crime
is .. .athreshold showing” for a defemiseory of third party perpetrator. Gofdd9 P.3d at 1275-
76. The OCCA has stated that,
[The] test for determining the admissibility of third party perpetrator evidence is
based upon more than the single finding of an overt act in the commission of the
crime, the standard is not too strict and@onsistent with constitutional principles.
It does not prevent the defgant from presenting a defge or presenting evidence
that another person may have committed the crime as long as there is some quantum
of evidence, which is more than mere suspicion and innuendo, that connects the third
party to the commission of the crime. It doesdirectly control the scope of defense
counsel’'s argument to the jury and coutisallowed to argue any inference that can
be fairly drawn from the evidence.
Id. at 1276. Petitioner’s implication that the trial court placed an unfair burden of proof upon
Petitioner falls short. Petitioner fails to shbvaw the video of Richard Bowline’s statement to
investigators is more than “mere suspicion emmdiendo.” Petitioner fails to demonstrate that the
trial court abused its discretion in barring this evidence. There is no merit in this claim.
Finally, Petitioner argues that the trial court erred when it failed to grant transactional
immunity to Kristy Kay Timmerman so that she abtéstify at Petitioner’s trial. (Dkt. # 1 at 27).
Petitioner expected Timmerman to testify in accocganith her statements to investigators: that
Ed Russell had confessed to her that he shopatkhat he wanted her to get rid of a gun, and that
he wanted her to help “hide him owtith her family in Arkansas. It 31. Timmerman made
these statements to investigators and her statsmwene addressed during the testimonies of OSBI

Deputy Inspector Dennis Franchini, and Pawnee Gdbistrict Attorney Investigator Mike Shea.

SeeDkt. # 9-7, Tr. Vol. VIl at 99-103; 120-122; Dkt. # 9-8, Tr. Vol. IX at 5-13; 19-30.
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Timmerman was subpoenaed to testify at Petitisertgal, but filed a motion to quash the
subpeona. (Dkt. # 13-1, O.R. at 1294). Regmé=d by counsel, Timmerman argued that the
“subject matters that she is expected to testify on would potentially incriminate her in a number of
potential causes of action, and . . . one federatiigagion that is currently ongoing in the Northern
District of Oklahoma.” (Dkt. 8-9, Tr. Vol. X at 115-16). The trial court noted that Petitioner had
“already gotten before the jury that this witnessde statements that Mr. Russell had incriminated
himself.” 1d.at 122. Petitioner’s counsel argued, however, that even though they were “allowed
to go into some of her statements, during the Staese in chief, [her statements] were not offered
for the truth of the matter asserted . .. .”adl17. Petitioner’s counsel also argued that Petitioner’s
“right to present a defense under these circumstances trumps Kristy Kay Timmerman'’s right against
self-incrimination since she has already talleddut the subject of both her direct and cross-
examination repeatedly, both to law enforcement and to myself.” 1d.

The court held a closed hearing and, after Timmerman admitted that she had been
interviewed by investigators a couple of times in this case, she invoked the Fifth Amendment in
response to all other questions k{3# 9-10, Tr. Vol. Xl at 18-19)The trial court declined to grant
immunity and explained that even if it “were t@gt immunity, . . . she still has the problem of the
federal — the opportunity that the federal governrhest as referenced yesterday, and so | decline
to [grant immunity] where it would be meaningless, and it would be heredt RD. Petitioner
claims that “Ms. Timmerman should have been required to testify. The statute of limitations in
Oklahoma for prosecuting most public offenses tiaee (3) years and would have immunized Ms.

Timmerman from prosecution . . ..” (Dkt. # 1 at 31-32).
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In Oklahoma, two sections of the Oklahomoastitution are relevant here: Article 11, 88 21,

27. Section 21 provides that “[n]o person shaltbmpelled to give evidence which will tend to
incriminate him, except as in this Constitution specifically provided.” Section 27 provides that,

Any person having knowledge or possessiofacis that tend to establish the guilt

of any other person or corporation underldves of the state shall not be excused

from giving testimony or producing evides when legally called upon so to do, on

the ground that it may tend to incriminate him under the laws of the state; but no

person shall be prosecuted or subjecteshiopenalty or forfeiture for or on account

of any transaction, matter, or thing cenmning which he may so testify or produce

evidence. All other provisions of the Constituttior the laws of this state in conflict

with the provisions of this constitutional amendment are hereby expressly repealed.
Oklahoma courts have found that Section 27 does not conflict with Section 21 because Section 27
“only deals with a person who has knowledge of fHes[t]end to establish the guilt of [a]ny other
person charged with [a]n offense.” Pate v. Std&9 P.2d 542, 546 (Okla. Crim. App. 1967).
Section 27 “distinctly sets forth” four requirements that must be present in order for it to be
applicable to a witnesses’ testimony. f&irst, ‘a person must have facts or knowledge tending to
establish the guilt’; Second, ‘of any other persooarporation’; Third, ‘charged with an offense
against the laws of the State’; Fourth, ‘when legally called upon so to do’.” Id.

As applied to this case, Timmerman’s anticipated testimony does not tend to establish the
guilt of another person charged with an offeregainst the laws of Oklahoma. Instead,
Timmerman’s testimony suggests the guilt of ager&d Russell, who was not a co-defendant in
Petitioner’s case, nor was he charged with ame#eagainst the laws of Oklahoma relating to the

murder of Sheriff Woodrell. Thus, the elents required are not present and “no court has

jurisdiction to compel a person to testify or hold him in [cJontempt if he refuses.” Id.
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In summary, this Court finds that there is no merit to the claims underlying Petitioner’s
allegation of ineffective assistance of appellateinsel. Therefore, ineffective assistance of
appellate counsel cannot serve as “cause” to overcome the procedural bar.

Finally, in Ground Ill, Petitioner also raiseslaim of new evidence to support his third
party perpetrator defense. Petitioner states ttetthe district court hearing on the application for
post-conviction relief, Petitioner’s counsel received a phone call from Crystal Craw{it. #

1 at 29). In his petition, Petitioner states thatihirmed the Court of Criminal Appeals [of this

new evidence] when appealing the denial of posiviction relief . . . , but the Court . . . did not
address it.” _Id. In its Order Affirming Denial of Pst-Conviction Relief, the OCCA stated that
“[a]ny issue that could have been previously mhigeit was not, is waived and may not be the basis

of a subsequent post-conviction applioati (Dkt. # 5-8 at 1 (citing Webb v. Sta&35 P.2d 115,

116 (Okla. Crim. App. 1992) an@KLA. STAT. tit. 22, § 1086)._Webbtates that “all grounds of

relief available to an applicant under the Post-Conviction Procedure Act must be raised in the
original application and that any ground notrased, or bypassed, may not be the basis for a
subsequent application.”_ldt 116. Further, Oklahoma deemswed, claims that were not raised

on direct appeal or in an initial dpgation for post-conviction relief. Sé@hnson v. Stat823 P.2d

3Crawley stated that she and a friend, LoAdams, met a man named Rob Johnson, who
knew Justin Walker. (Dkt. # 1 at 29) W Adams asked Johnson about Walker, Johnson
purportedly said,

‘Oh yeah, that is the guy who went to prigonthat Sheriff that he didn’t kill.” He

then laughed and said, ‘and ya know the funniest part is that my buddy Ed Russell
did that.” He went on to say, ‘yeah, [Bdd asked if he could borrow a gun then
when he brought it back he said thabk$ you might wanna get rid of it because it
killed a sheriff.’

(DKt. # 1 at 29).
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370, 373 (Okla. Crim. App. 1991); Robison v. St&HE8 P.2d 1250, 1251 (Okla. Crim. App. 1991);

Medlock v. Warg 200 F.3d 1314, 1322-23 (108ir. 2000) (citing GLA. STAT. tit. 22, § 1086).

As a result, the procedural bar was “adequébepreclude habeas review. The state court’s
procedural bar, as applied to Petitioner’s claimew evidence in Ground lll, was an “independent”
ground because Petitioner’s failure to comply witltesprocedural rules was “the exclusive basis
for the state court’s holding.” _Mae4$6 F.3d at 985.

As “cause” for failure to raise this claim his application for post-conviction relief,
Petitioner states that this “new evidence” was not discovered until after the hearing for post-
conviction relief. (Dkt. # 1 at 29). For purposésis habeas petition, Petitioner fails to show that
some “objective factor external to the defense” idgukhis ability to return to the district court and
raise this claim of new evidence. Thus, Petitioner fails to show “cause” for the defaulted claim.

After reviewing the three claims underlyingtlener’s claim of ineffective assistance of
appellate counsel and Petitioner’s claim of new evidence in Ground lll, the Court concludes that
Petitioner has failed to show “cause” sufficient to overcome the procedural bar. Thus, unless
Petitioner can demonstrate that a fundamental miiage of justice would mault if his claims are
not considered, the Court will deny relief. S&@eman 501 U.S. at 750.

The “fundamental miscarriage of justice” extiep to the procedural bar doctrine applies
“in an extraordinary case, where a constitutionalation has probably resulted in the conviction
of one who is actually innocent.”_Carridi77 U.S. at 495-96 (1986); salsoHerrera 506 U.S. at

403-04;_Sawyer v. Whitleyp05 U.S. 333, 339-41 (1992); Schlup v. D&b3 U.S. 298 (1995). To

meet this test, a criminal defendant must makelorable showing obfttual innocence. Beavers

v. Saffle 216 F.3d 918, 923 (10th Cir. 2000) (citing Herr&@6 U.S. at 404). “The miscarriage of
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justice exception, . . . applies to a severely caaficategory: cases in which new evidence shows
‘it is more likely than not that no reasonalpleor would have convicted [the petitioner].”

McQuiggin v. Perkins133 S. Ct. 1924, 1932013) (quoting Schlyp13 U.S. at 329) (internal

guotation marks omitted). Under Schlaghowing of innocence suffeit to allow consideration

of procedurally barred claims must be “so strthvad a court cannot have confidence in the outcome
of the trial unless the court is also satisfied thatirial was free of nonharmless constitutional error
...." Schlup513 U.S. at 316. The petitioner must “suppas allegations of constitutional error
with new reliable evidence — whether it be excupascientific evidence, trustworthy eyewitness
accounts, or critical physical evidence — that was not presented at triaht' 324.

Petitioner asserts that “he has proclaimed his innocence of this crime since day one” and
“that he was not there” when the Sheriff was neved. (Dkt. # 1 at 32)Further,in Ground Ill,
Petitioner alleges that he has new evidence to support his claim that Ed Russell killed Sheriff
Woodrell, and that he was deprived of the righpresent a third party perpetrator defense atd.
22-33. Additionally, in Grounds | and Il, Petitionesserts claims of exculpatory evidence and
“newly discovered evidence” that some withasseranted their testimony, gave false testimony,
or received deals in exchange for their testimony.ai®-20. However, Petitioner falls short of
showing innocence sufficient to allow consideratbdrthe procedurally barred claims. The new
evidence is not exculpatory scientific evidenwy eyewitness accounts, or physical evidence. In
fact, this Court has already concluded, in Grodraasl! 11, that the exculpatory evidence and “newly
discovered” evidence was impeachment evidenteer#han evidence to support a claim of actual

innocence. Petitioner has failed to show thaetheéence is “so strong thiihis Clourt cannot have
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confidence in the outcome of the trial.”_Schl6p3 U.S. at 316. Therefore, the Court concludes
that Petitioner does not fall within the narrow “fundamental miscarriage of justice” exception.

Having failed to demonstrate caus®l prejudice or that a fundantal miscarriage of justice
will result if this Court does not consider his ofgi the Court finds that Petitioner’s claims raised
in Ground Il are procedurally barred. Habeas corplisf requested shall be denied on that basis.
D. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casése United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuessues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. EstéléS U.S. 880, 893 (1983)).

In addition, when the court’s ruling is based on procedural grounds, the petitioner must demonstrate
that “jurists of reason would find it debatable wiestthe petition states a valid claim of the denial
of a constitutional right and that jurists of reasauld find it debatable whether the district court
was correct in its procedural ruling.”_Sla&29 U.S. at 484.

After considering the record in this cagbe Court concludes that a certificate of
appealability should not issue. Nothing suggestdiigat enth Circuit wouléind that this Court’s
application of AEDPA standards to the decision by the OCCA was debatable amongst jurists of

reason. _Se®ockins v. Hines374 F.3d 935 (10th Cir. 2004). As to the claims denied on a
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procedural basis, Petitioner has failed to satls#ysecond prong of the required showing, i.e., that
the Court’s ruling resulting in the denial of the claims on procedural grounds was debatable or
incorrect. The record is devoid of any authosifiggesting that the Tenth Circuit Court of Appeals
would resolve the issues in this case differently. A certificate of appealability shall be denied.
CONCLUSION

After careful review of the record, the Court concludes that Petitioner has not established that
he is in custody in violation of the Constitutionlaws of the United States. Therefore, the petition
for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that,
1. The clerk shall substitute Anita Trammé&larden, in place of Randy Workman, Warden,

as party respondent.
2. The petition for writ of habeas corpus (Dkt. # 1Jesied
3. A certificate of appealability denied
4, A separate judgment shall be entered in this matter.

DATED this 21st day of February, 2014.

Cliie ™ EA/’\/?

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE
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