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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

GARTH MERRICK VOIGT, not )
individually but as the appointed liquidator )
of CASTELLANO BELTRAME (Pty) )
LTD., )
)
Plaintiff, )
)
2 ) Case No. 10-CV-662-TCK-TLW
)
FABRICUT, INC., )
)
Defendant. )

OPINION AND ORDER

Before the Court is Plaintiff Merrick Voitg Motion for Summary Judgment (Doc. 50) and
Motion in Limine Concerning Recoupment (Doc. 55).
l. Factual Background

Defendant Fabricut, Inc. (“Fabricut”), an ORtama corporation, is @istributor of fabric,
trimmings, wallpaper, and hardware. Inthe m880s, Fabricut began a business relationship with
Castellano Beltrame (Pty) Ltd. (“Castellano”), a South African corporation in the business of
manufacturing decorative textiles. Fromsthime until 2009, Fabricut ordered product from
Castellano. On December 17, 2009, in a case enkti®@aco Giovanni Beltrame v. Castellano
Beltrame (Pty) Ltd. Case No. 5025/2009, Castellano became the subject of an involuntary
sequestration, or bankruptcy, proceeding in Sdédtita initiated by one of Castellano’s largest
creditors, Franco Beltrame. Plaintiff Garth Merigtigt (“Voigt”) was appointed as a “liquidator”
of the Castellano bankruptcy estate. As an appoiiquidator of Castelfe and on behalf of the
Castellano estate, Voigt filed the instant lawsuit against Fabricut.

A. Voigt's Claims
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Voigt asserts claims for breach of contract, account stated, and unjust enrichment based upon
Fabricut’s non-payment of forty-two invoiceglire total amount of $324,033.65. Such invoices and
their corresponding airway bills are attached to Voigt's ComplateeGompl. § 8 & Ex. A.)

B. Fabricut’'s Recoupment Defense and Counterclaim

Fabricut filed a counterclaim against Voigtliweach of the promise groduct continuity,”
which generally refers to a manufacturer’'s promise to continue making its product for a specified
length of time. Voigt moved to dismiss the carotaim, arguing that (1) the only proper forum for
such claim was the South African bankruptcy proceeding, and (2) the Court should abstain from
deciding the counterclaim based on international comity. The Court permitted Fabricut’s
counterclaim for any pre-sequestration breatbgwoceed only under the defensive doctrine of
recoupment and permitted the counterclaim for post-sequestration breaches to proceed as an
ordinary claim. The Court declined to abstbased on international comity abstentioSeq
5/23/11 Opinion and Order, Doc. 30.)

C. Summary Judgment Evidence

Voigt’'s motion for summary judgment iggported only by the invoices and corresponding
airway bills. It is not supported by the underlyimgrchase orders or any other evidence of the
parties’ communications leading to the subj@ebices. In its response brief, Fabricut submits
numerous “additional material facts” in opposition to the motion. These facts explain the fabric

industry, the parties’ course of dealing, and the parties’ communications leading to the purchases

! The Court entered an amended versiomsafuling on the motion tdismiss in order to
correct certain errors.SgéeDoc. 75.)



billed in the invoices. Inits reply, Voigt does not attempt to dispute these additional facts. Instead,
Voigt argues that such facts are irrelevant dnwaikl be stricken. The Court denies Voigt's request
to strike Fabricut's additional material facts. é&splained below, such facts are relevant to the
issues presented. Thus, much of the background information below is based upon Fabricut’s
undisputed evidence.
1. Trimmings Programs - General Process

Throughout their business relationship, Fabricut’s “trimmings consultant,” Sharon Cash
(“Cash”), worked with Castellano designers to develop numerous “trimmings progranis”
development of a trimmings program required satgal time and collaboration between Cash and
Castellano and sometimes involved Cash traveliSgtdh Africa at Fabricut'expense. Generally,
a trimmings program consists of numerous coorddhigéens in a range of colors and designs. Once
the trimmings programs we designed, Castellano would complete a form entitled Fabricut, Inc.
Trim Specification Sheet (“specification sheet”)ll gpecification sheets in the record before the
Court contain the following continuity provision:

Continuity: Must be minimum of tkee years. Ifitem is being book&ale must have
3 year continuity from the time the books are shipped to our customers.

(See, e.gResp. to Mot. for Summ. J. at Ex. B-1 (foote added).) In his deposition, Fabricut CEO
David Finer (“Finer”) explained the three-year product continuity provision:
Inherent in any purchase by Fabricut, or any other distributor, one makes a

significant investment in inventory and sample equipment. The only way to — the
only way to return that investment is by servicing of that equipment.

2 “Trimmings” are decorative embellishments sashpiping, tassels, and fringes used with
fabric in interior decorating.

® As explained below, the term “booked” refers to the item being part of a sample book.
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[I]f in fact after two and a half yeaf€astellano] came and said on said program
there was no longer continuity, we would consider that a severe breach of trust
because at two and a ha#fars we would not have realized our full potential or full
revenue profile. If [Castellano] came to me at four and a half years [and] said,
David, we are going to have to change yarmsuld feel that it's reasonable. And
then we would begin to make the switch.

[A]lny sample book that we make . . . we would never expect less than three years.
We demand three years.

(See idat Ex. F, at 78, 83.)

Following receipt of these specification sheets containing the promise of product continuity,
which are signed by Castellano employees, Fabpiased orders for product inventory and sample
books for a particular trimmings program. Sample books are (1) the means by which customers
select products, and (2) a representation by theluistr to the market that the product is available
for delivery. Upon receipt of the sample bookdricaut then marketed the trimmings program to
its customers. Over the years, Cash andellasb developed several trimmings programs without
problems, and Fabricut purchased millions of dollars of product from Castellano. According to
Fabricut, Castellano’s quality and reliability began declining in the mid-2000s.

2. Anthology Collection

Fabricut claims to have experienced problems with a trimmings program known as the
Accents Anthology Trimmings Collection (“Anthology Collectiori”) Following collaborative
development of the Anthology Collection by sbaand Castellano designers, Cash received

specification sheets from Castellano for the ctibec These specification sheets, which are dated

4 According to Cash, Castellano employsasetimes referred to the Anthology Collection
as “Portfolio,” and this name is used by Castellano in certain relevant correspondence.
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July 19-August 10, 2007, contain a three-yeardpct continuity provision identical to that
explained above.

From November 20-26, 2007, Fabricut placed orders for product from the Anthology
Collection. See idat B-2.) On January 22, 2008, Fabrisaht a work order for 3500 Anthology
Collection sample books and stated that Fabvweowutld need “60 sets by April 7, 2008 for our sales
reps to go out and pre sell this collectiorid. @t Ex. B-3.) By December 2008, the Anthology
Collection sample books had not yet arrived. Actaytb Finer, Castellano asked Fabricut to make
“advance payment” on these sample books. Finer also testified that Fabricut made an $80,000
advance payment in two $40,000 installments, by checks dated December 18 and 235&608. (
id. at Ex. C-1.) Fabricut contends that thrstfiAnthology Collection sample book arrived in July
2009, approximately 15 months aftbe requested date of April 2008. According to Fabricut,
invoices 2131, 2430, 2619, 2796, 2798, 2166, 3362, and 3363 are for purchases of Anthology
sample books.

3. Jeweled Collection

Fabricut also claims to have experienced significant problems with a trimmings program
known as the Jeweled Obsession Collection (“Jeweled Collection”). From February-April 2008,
Castellano completed specification sheets forJ#hweeled Collection, all of which contained the
three-year product continuity provisiorSee idat Ex. B-5.) In April 2008, Fabricut placed orders
for product from the Jeweled Collection and then, in December 2008, also ordered 1500 sample
books. Gee idat Exs. B-6, B-7.) The sample book work order states that Fabricut would need 60

Jeweled Collection sample books by May 1, 200%laaithe remaining books should arrive by July

5 These invoices total $235,672.80.



1, 2009. $ee idat Ex. B-7.) Fabricut ultimately received the Jeweled Collection prdmlict
claims that all such product contained a defective beaekCash Dep., Ex. E to Resp. to Mot. for
Summ. J., at 12:15-14:11 (explaining that beatlus product was “bad” and “diseased looking”
and was “completely different” than the one promised during development process).)

In November 2009, Castellano representativeHaenis (“Huenis”) flew to Tulsa and met
with Cash and Finer. According to the evidempresented by Fabricut, Fabricut offered to accept
all defective product at a 10% discounts@dlano countered with a 5% discoused idat Ex. D-1
(email from Huenis stating that he could “ofée5% discount on the product with has the affected
bead”); and the parties never reached an agreefabticut never received the Jeweled Collection
sample books and contends that it could therafotanarket the defective product it had. Finer
testified that, on or around December 2010, he made the decision to stop paying any Castellano
invoices due to these and other probledscording to Fabriat, invoices 2286, 2287, 2288, 2289,
2290, 2291, 2292, 2293, 2295, 2296, 2297, 2298, 2299, 2303, 2304, 2305, 2306, 2307, 2477, 2839,
2952, 4909, 4986, and 5425 are for Jeweled Collection préduct.

4, Post-Bankruptcy Dealings

On January 5, 2010, Voigt and Vic Beltrame sent a letter to Finer informing him that
Castellano had been placed into provisional bankrugotdystating that the liquidators “require that
all outstanding accounts be brought up to dateefare production of your new or existing orders
can commence.” (Mot. for Summ. J., Bkx. 3.) On January 25, 2010, Steven Heywood
(“Heywood”), a Castellano employee, sent an etoaiiner stating that Castellano had inventory

of “Portfolio and Jeweled Ranges” and thatdul “naturally prefer” Fabricut to buy themSde

% These invoices total $57,290.62.



id. at Ex. D-2.) The following day, on January 26, 2010, Finer responded by stating his concerns
regarding Heywood'’s authority to enter int@risactions on behalf of Castellano following
appointment of a liquidator. Finer also offeteduy certain inventory in Florida “at some discount
. . . to satisfy [his] customers and stem the losses that mount dddy).” Gn January 26, 2010,
Voigt sent Finer an email stating that he heguested Heywood's assistance with collecting debt
and selling inventory. Voigt also requested tRater respond as to whether Fabricut wished
Castellano to manufacture outstanding orders. dbegnot respond to Finer’s offer regarding the
Florida inventory, and Finer did not agreeatyy further manufacturing of outstanding orders.
Il. Governing Law

The parties agree that (1) Oklahoma law gosdire dispute, and (2) Article 2 of the
Oklahoma Uniform Commercial Code (“OUCC?") igiicable because all transactions underlying
the parties’ claims are “transactions in goodS€eOkla. Stat. tit. 12A, 8§ 2-102 (article applies to
“transactions in goods”)¢d. § 105(1) (defining goods).
lll.  Voigt's Motion for Summary Judgment - Breach of Contract

Voigt moves for summary judgment on its claim for breach of contract, arguing that the
invoices reflect unpaid amounts due and owingyfmrds received and kelpy Fabricut. Fabricut
admits that it received and kept the goods witlpaying the invoices but asserts that questions of
fact preclude summary judgment in favor of Voagt to thirty-three of the forty-two invoices.

Fabricut does not dispute that payment isfdu¢he remaining nine invoices totaling $31,070.23.

" Because the original briefs were baakudost exclusively on Oklahoma common law and
not the OUCC, the Court ordered additional brigfshe OUCC'’s applicability. Both parties agreed
that the OUCC applies and re-couched certain arguments in terms of the OUCC.
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A. Jeweled Collection

With respect to the twenty-four invoices thdegedly relate to Jeweled Collection product,
Fabricut argues that it rejected fireducts based on the defective beathder the OUCC, a buyer
in receipt of non-conformingoods has several “rights3eeOkla. Stat. tit. 12A, 8§ 2-601 (setting
forth buyer’s rights upon delivery of non-conformiggods to reject the whole, accept the whole,
or accept any commercial unit or units and refjeetrest). If a buyer of non-conforming goods (1)
rejects the goods, or (2) accepts the goods busthtesequently revokes such acceptance, the buyer
is “freed from its obligation to pay the purchgsie” or may recover that portion of the purchase
price already paid.CMI Corp. v. Leemar Steel Co., Ing33 F.2d 1410, 1414 (10th Cir. 1984)
(citing Okla. Stat. tit. 12A, § 2-602)).

Fabricut's evidence is sufficient to preclude summary judgment as to these twenty-four
invoices. First, it appears to be undisputedttiggoods were non-conforming. Cash testified that
Castellano acknowledged the problem with theecidfe bead after seeing it. In correspondence,
Castellano representatives referred to the product as “defective” and entered into negotiations to
attempt to remedy the problem. At a minimum, kaliis evidence is sufficient to survive a motion
for summary judgment on the question of non-conformity.

Second, there exists a question of factoawhether the Jeweled Collection product was
“rejected” by Fabricut. Under the OUCC, the &gjon of goods occurs wh a buyer, within a

reasonable time after the delivery or tender, @eatsly notifies the seller of his rejectionCMI

8 In its original response brief, Fabricut didt cite or apply th©UCC in support of this
“rejection of defective goods” argument. Instead, Fabricut cited general common law rules
regarding modification of a contract ternSegResp. to Mot. for Summ. J. 12.) After the Court
ordered additional briefing regarding the applicabdityhe OUCC, Fabricut explained its rejection
argument in OUCC terms.



Corp.,, 733 F.2d at 1414 (citin@kla. Stat. tit. 12A, § 2-602)). Any rejection must be “clear and
unambiguous.”CMI Corp, 733 F.2d at 1414. A rejgon is taken “seasonably’ when it is taken
at or within the time agreed or withenreasonable time where no time is agreed upgdn(titing
Okla. Stat. tit. 12A, § 1-204).

The record indicates that, upon inspectiothefJeweled Collection product, Cash promptly
notified Castellano of the defectdhcommunicated Fabricut’s dedioereturn the defective product.
Cash stated:

| [Cash] complained promptly about tdefect and sought to return the product to

Castellano. Castellano representatives looked at the beads in Fabricut's warehouse,

and acknowledged the defect immediaté€lgstellano delayed for months, however,

in providing information requested by Fabriestneeded for return of the defective

product. At the same time, Castellanateempt to remake the product dragged on

for months.

(Cash Aff., Ex. B to Resp. tdot. for Summ. J., at  18ge als€Cash Dep., Ex. E to Resp. to Mot.

for Summ. J, at 14-18.Further, Fabricut never paid for the goods. Fabricut’s evidence is sufficient
to create a question of fact as to whether Fabcieatly and timely rejected any Jeweled Collection
product with the defective bea@f. CMI Corp, 733 F.2d at 1414 (findingdlhno rejection occurred

as matter of law where (1) buyer was not speciimua defect but merely stated by telephone there
was a “problem,” (2) buyer paid for the goods, (3) both parties attempted to find a way to correct

the defect, and (4) buyer then requesteddtier pick up the goods and refund the prie&ctrical

Power Sys., Inor. Argo Int’l Corp., 864 F. Supp. 1080, 1084 (N.D. Okla. 1994) (buyer failed to

° Although Cash’s deposition testimony is lessliedthan her affidavit, the two are in no
way inconsistent. The Court therefore rejects Veigtgument, made in its reply brief, that Cash’s
affidavit should be disregarded.



inspect and reject allegedly non-conforming gdogthirty-day deadline on invoice and therefore
did not provide clear and seasonable notice of the défect).

Finally, assuming the goods were initially acceptied,record creates a question of fact as
to whether Fabricut revoked its acceptance ccé&ptance of goods occurs Oklahoma when a
buyer, after an opportunity to inspect them, reladeise seller that the goods are conforming or that
he will take them despite their non-conformity, or where the buyer fails to make an effective
rejection, or does any act inconsigtavith the seller’'s ownership.CMI Corp, 733 F.2d at 1414
(citing Okla. Stat. tit. 12A, § 2-606(1)). “[A] buyer may revoke his acceptance of goods of a
nonconforming nature by notifying the seller within a reasonable titae 4t 1415;see Darrow
v. Spencer581 P.2d 1309, 1313 (Okla.1978); Okla. Stat 12A, 88 2-607 and 2-608. “The
guestion of whether a buyer’s revocation of an acoepta timely is, as with rejections, a question
of fact.” CMI Corp., 733 F.2d at 1415. “A buye&ho properly revokes has the same rights with

regard to the goods involved as if he had rejected théa.5eeOkla. Stat. tit. 12A, § 2-608(3).

Fabricut’s evidence could support a findingttit accepted the goods on the assumption that
Castellano would either cure the non-conformityagree to a reasonable discount on the product,
which it ultimately failed to do. Upon Castellanééglure to cure and the breakdown of any such

negotiations, Fabricut could be deemed to have revoked any acceptance that oSaer€dl

19 In Electrical Power System864 F. Supp. at 1085, the court noted that cases involving
oral rejection had not “fared well in courts.” Wever, the code does not explicitly require a written
rejection. The record evidence in this case indudeeated oral notification of the problem and
written correspondence from the seller indicatingitietd actual notice of the alleged defect. The
Court finds this sufficient to create a question of fact.
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Corp, 733 F.2d at 1415 (finding that buyeas relieved of its obligation to pay the purchase price
where (1) buyer accepted goods on assumptiorsdétler would cure non-conformity by grinding
certain product down to its specified size; (2) sédded to cure; (3) non-conformity substantially
impaired value; (4) seller was aware that prodwthdit meet specifications and could not be used
as manufactured; (5) parties unsuccessfully attempted to find party that could “cure” non-
conformity; and (6) seller then refused to pigkproduct following requestBased on the factual
guestions raised by Fabricut’s evidence, Vagghot entitled to summarjpudgment as to any
invoices for Jeweled Collection product.

B. Anthology Collection

With respect to the nine invoices that alldigeelate to Anthology Collection sample books,
Fabricut argued that a question of fact exists regarding the accuracy of the invoiced amounts:

Fabricut prepaid $80,000 for these sample books, which had not yet been produced

or delivered. This was an unprecedergezp, and one taken by Fabricut in the

interest of furthering its business relationship with Castellano. The subject Voigt

invoices do not reflect this prepayment. This dispute over what amount, if any, is

owed by Fabricut on those invoices precludes summary judgment.
(Resp. to Mot. for Summ. J. 11.) In its suppéertal brief addressing the OUCC, Fabricut argued
that failure of the invoices “to expressly refldat Prepayment does not keep the Prepayment from
determining the price of the goods agreed upon.” (Supp. Resp. to Mot. for Summ. J. 4-5 (citing
“12A O.S. 8§ 2-207(b)” as stating that if “a coatt formed in any manner is confirmed by a record

that contains terms additional to or different from those in the contract being confirmed,’ any terms

to which both parties agree become part efdgreement ‘whether in a record or not*).Yoigt

1 Fabricut purports to quote § 2-207(b)tbé OUCC; however, such provision does not
exist. The quotation by Fabriagtfrom a provision of the Urofm Commercial Code that has not
been adopted in Oklahom&ee Rogers v. Dell Computer Corp38 P.3d 826, 832 (Okla. 2005)
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argues that Fabricut has not presented sufficient evidence to establish that the $80,000 payment
related to the invoiced productsSeeReply in Support of Mot. for Summ. J. 3 (“Fabricut has
provided no citations that support that the $80,000 was a prepayment for anything, or that this
alleged prepayment was not previously dediidig Castellano.”).) Voigt did not make any
arguments specifically related to this issue in its supplemental brief addressing the OUCC.
Fabricut has presented sufficient evidence to support a finding that the $80,000 payment
related to the Anthology Collection sample books, Wwiae the subject of nine relevant invoices.
Finer offered detailed testimony regarding @daho’s production problems, cash-flow problems,
and request for assistance from Fabricut. Fabricut also offered (1) checks dated December 2008,
which corresponds with Finer’'s testimony, (Ex. @IResp. to Mot. for Summ. J.); and (2) the
affidavit of Cherie Wilson, accounts payable managétabricut, stating that “Fabricut made two
payments of $40,000 each to Castellano as pre-payments for sample books,” (Ex. C to Resp. to Mot.
for Summ. J). This evidence creates a question of fact as to whether the $80,000 related to the
Anthology Collection sample books, and Voigt is not entitled to summary judgment based on the

factual arguments it present&d.

(“Neither Oklahoma nor Texas has adopteei2B03 amended version of section 2—207. Thus, we
do not apply the 2003 amendment to section 2—207 in this case.”). Thus, Fabricut’s reliance on this
language is misplaced.

12 Assuming Fabricut can establish as a fdahadter that the parties reached agreement as
to the effect of the $80,000 payment, the Coomst determine the proper legal framework for
analyzing such agreement. In their trial bragigl proposed findings of faahd conclusions of law,
the parties should address whether the legal analysis of any such agreement arises under 8§ 2-207
(governing additional terms in acceptance or icordtion), § 2-209 (governing modifications), or
some other OUCC provision or other principle of lavhe parties may argue in the alternative.
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C. Conclusion

Voigt is entitled to summary judgment &3 the nine undispat invoices totaling
$31,070.23. Voigt is not entitled to summary judgtrento the twenty-four invoices allegedly
related to the Jeweled Collection product or the nine invoices allegedly related to the Anthology
Collection sample books.
IV.  Voigt's Motion for Summary Judgment — Account Stated

Oklahoma law defines an account stated:

An account stated is an agreement, express or implied.amount or balance so

agreed upon constitutes a new and independent cause of action, superseding and

merging the antecedent causes of action represented by the particular constituent

items.An account stated is a new obligatj taking the place of the obligation upon

the prior account.
Discover Bank v. Worsharh76 P.3d 366, 369 (Okla. Civ. App. 20@internal citations omitted)
(quotingWebster Drilling Co. v. Sterling Oil of Okla, In&@76 P.2d 236, 238 (Okla. 1962)). The
Oklahoma Supreme Court has explained that ndgntgand subsequent agreement of the parties
can “change the nature of the ppnal] obligation into an account stated,” such that the “agreement
on a balance owed becomes a new and independeyatmn that supercedes and merges the prior
contractual obligation.”State ex rel. State Ins. Fund v. Accord Human Res,,88d2.3d 1015,
1017-18 (Okla. 2003).

The Court sua sponte grants summary judgment in favor of Fabricut as to the account stated
claim. As explained above, with respect to ththiyee of the forty-twonvoices at issue, Fabricut
consistently disputed the invoices and refusgobtpthe invoices for specific reasons. While the

Court has found Fabricut liable for breach of cagdtras to nine invoices, there is certainly no

evidence that the parties reached any express or implied agreement that such invoices reflected
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proper amounts owedCf. Discover Bank176 P.3d at 369 (non-party to credit agreement was
nonetheless bound to pay balance urnldeory of account stated, where she continued use of the
credit card for four years afteedth of card holder, continued to pay at least the minimum amounts
due under the agreement, incurred the debt in agnoedwith the terms diie original agreement,
and did not dispute amounts owedxcordingly, Fabricut is entitled to judgment as a matter of law
on the account stated claim.
V. Voigt's Motion for Summary Judgment — Unjust Enrichment

The general “hornbook” rule is that quasi-contractual remedies such as unjust enrichment
“are not to be created when an enforceable expogdggact regulates the relations of the parties with
respect to the disputed issueViember Servs. Life Ins. Co. Am. Nat’'| Bank and Trust Co. of
Sapulpa 130 F.3d 950, 957 (10th Cir. 1997). Howe@klahoma courts do not, in every instance,
follow this general ruleSee French Energy, Inc. v. Alexand&t8 P.2d 1234, 1238 (Okla. 1991)
(finding that, although there was an express contract between the parties on the subject matter in
guestion, equity required that the contract be rescinded and restitution paid to prevent unjust
enrichment)lLapkin v. Garland Bloodworth, Inc23 P.3d 958, 964 (Okla. Civ. App. 2000) (“This
court has held that an express contract between parties does not preclude rescission and a finding
of unjust enrichment where equity demands suels@alt.”). However, in the above-cited cases, the
courts found the remedy of unjust enrichment necessary because the parties presented evidence
justifying rescission of the original contra&ee also Roberson v. PaineWebber, B@8 P.2d 193,
200 (OkKla. Civ. App. 1999) (holding @h question of fact existed as to unjust enrichment claim,
despite express contract, where fraud and manipulation involved in procurement of the contract

arguably justified its rescission).
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In this case, Voigt's claim for unjust enrichmensimply that Fabricut has in its possession,
or has already sold, certain protkisent pursuant to the invoiogghout paying for them. Voigt
does not allege any fraud, manipulation, or otterduct by Fabricut that implicates a possible
rescission of the original purchase contractsnyrreeed to resort to quasi-contractual remedies.
Therefore, the Court sua sponte grants summatgment in favor of Fabricut as to the unjust
enrichment claim.

VI.  Voigt's Motion for Summary Judgment - Fabricut's Recoupment Defense

Castellano is the subject of a South Afritemkruptcy proceeding. The Court nonetheless
allowed Fabricut to proceed against Voigt foy @f Castellano’s pre-sequestration breaches of the
promise of product continuity under the theoryemfoupment, as generally applied in suits brought
by a bankrupt estate. Following is a general explanation of recoupment:

Recoupment is a common-law, equitable doetthat permits a defendant to assert

a defensive claim aimed at reducing the amount of damages recoverable by a

plaintiff. It allows a court to look ahe whole contract, sum up the grievances on

each side, strike a balance, and givamiff judgment for only such difference as

may be found in his favor. The dockimf recoupment allows a defendant to

“defend” against a claim by asserting, upite amount of the claim, the defendant’s

own claim against the plaintiff growingut of the same transaction, or set of

transactions, strictly for the purpose of abatement or reduction of the plaintiff's

claim. It encompasses the right of a deferida reduce or eliminate the plaintiff's

demand either because the plaintiff has not complied with some cross-obligation

under the contract on which the plaintiff soeshe plaintiff has violated some legal

duty in making or performing that contract.

80 C.J.SSet-off and Counterclai® 2 (footnotes omitted}ee also In re Peterson Distrib., In82
F.3d 956, 959 (10th Cir. 1996) (expiaig recoupment doctrine in caxt of U.S. bankruptcy law)

(“Recoupment allows the defendant, in a suit betvikerestate and another, to show that because

of matters arising out of the trearction sued on, he or she is not liable in full for the plaintiff's
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claim.”) (internal quotations omitted). “Thus, cepment is an equitable doctrine that allows the
determination of a just and proper liability regarding such a clagh(ihternal quotations omitted).

In bankruptcy cases, recoupment is narrowly construed because it violates the basic
bankruptcy principle of equal distribution to credito&ee id(explaining that pre-petition debts
generally may not be satisfied through poditijpe actions). For the same reasons, “same
transaction” is a term of art indglrcontext of bankruptcy recoupmei@ee id. In order for claims
to arise from the same transaction for the purpotescoupment, “both ds must arise out of a
single integrated transaction so that it would be inequitable for the debtor to enjoy the benefits of
that transaction without also meeting its obligationsl.”(internal quotations omitted).

Applying these principles, the Court found, at the pleading stage, that the equitable doctrine
of recoupment permitted Fabricut to recoup, ufheoamount ultimately recovered by Voigt, any
amounts owed to it for breaches committed by dlasizin connection with the same transactions
or set of transactions giving rise to Voigt's claithsAt this summary judgment stage, Voigt
essentially makes two arguments: (1) the alldgedches of the promise of product continuity do
not arise from the same transaaos or set of transactions fwhich Voigt seeks payment; and (2)
the promise of product continuity is not a term of any agreement underlying the subject invoices.

A. Same Transactions or Set of Transactions

Fabricut has presented sufficient evidence to survive summary judgment as to the question

of whether Fabricut’s claim for breach of th@mise of product continuity arises from the same

13 The Court ruled that Fabricut’s allegedts supported a recoupment theory and therefore
allowed the claim to proceed in this manndihe Court did not intend tmake a final factual
determination that the claim arose from the same transaction or set of transactions.
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transactions or set of transactions for which Voigt seeks payfmdrabricut claims and has
presented evidence demonstrating that Castell@meached a promise contained in each purchase
agreement for the invoiced goods, which the Cooinstrues as a claim for breach of an express
warranty. SeeOkla. Stat. tit. 12A, § 2-313(1) (definirgxpress warranty as “[a]ny affirmation of
fact or promise made by the seller to the buyeackvrelates to the goods and becomes part of the
basis of the bargain™}. This claim for breach of a promifiewing with the goods falls within “the
[equitable] right of a defendant [in a suit broublgta bankrupt entity] to reduce or eliminate the
plaintiff's demand either because the plaintiéls not complied with some cross-obligation under
the contract on which the plaintiff sues or thaiptiff has violated some legal duty in making or
performing that contract.” 80 C.J.S Sdt-and Counterclaim § 2 (footnotes omitted@e also
Matter of Penn. Tire Cp26 B.R. 663, 675 (Bankr. Ohio 1982) (“The court is satisfied that the
respective liabilities of [p]laintiff and [d]efendant stem from the same set of transactions, as the tires
in question were sold to [d]efendant with exgs warranties under the program then in effect; a
refusal to allow recoupment would ignore the gmétion between contract and warranty which is
one of the main features of Artickof the Uniform Commercial Code.”).

Voigt argues that Fabricut could not havéened any damages flowing from the breach of
the promise of “product continuity” associated vthilese forty-two invoicdsecause all products

reflected in such invoicesere actually received.Se€eSupp. Br. in Support of Mot. for Summ. J.

4 The Court will make a final determinationtaghis question following the non-jury trial,
and the parties should include arguments regattisgjuestion in their trial briefs and proposed
findings of fact and conclusions of law.

5 Fabricut did not expressly allege breatlan express warranty; however, this OUCC
provision appears to apply to Fabricut’s evidencéoriEat is free to assert other theories of liability
and remedies at trial.
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4 (“[A]lny damages that Fabricut allegedly suffede@ to loss of continuity result from Castellano’s
alleged failure to fillother purchase ordershat Fabricut placed or would have placed had
Castellano remained capable of filling them (emmhadded).”). This argumentignores the alleged
purpose of the promise of product continuity. Spobmise, as described by Finer, reflected the
reality that sample books or product for a particular trimming program become less valuable if
production of the product ceases prior to the agceetinuity period. According to Fabricut, the
promise recorded in the specification sheetecéd#id an agreement that, once sample books were
distributed for a particular trimmings prograrthe products therein would continue to be
manufactured and available from Castellano faaddhitional three years. Thus, although Fabricut
received the invoiced goods (either sample books or product), Fabricut could have nonetheless
suffered damages if (1) those goods were accompanied by a promise of product continuity; (2)
breach of the promise of product continuityedity affected the use and value of any goods
received; and/or (3) breach of the promise of prodaetinuity affected the value of the trimmings
program as a whole and caused gutfer other types of damage3ee generallin re B&L Oil Co.
v. Ashland Pet. Cp782 F.2d 155, 158 (10th Cir. 1986) (citexgample of proper recoupment claim
as “a situation in which a building owner resipaaying the contract price because of a bankrupt
contractor’s deficient work” and explaining thie overall goal of recoupment is to reach an
equitable outcome between the parties).
The Court therefore finds that Voigt is not entitled to summary judgment on this issue.

B. Term of Purchase Agreements

Voigt also appears to assert that the premoisproduct continuity was never incorporated

into any of the relevant purchase contractSeeSupp. Br. in Support of Mot. for Summ. J. 4
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(“[N]Jone of those purchase orders or the invoices that resulted therefrom contain any promise of
continuity.”).** However, Fabricut has presented evidence that the specification sheets were signed
by Castellano after completion of the developnpeatess and prior to the placement or shipment
of any orders. Fabricut has also presentedeeni€ that these specification sheets related to the
Jeweled Collection and the Anthology Collection,iahhare the subject of at least some of the
relevant invoices. This is sufficient to survive summary judgment as to whether the promise of
product continuity was incorporated into anybsequent purchase contracts related to those
products.See Rogers v. Dell Computer Corpi38 P.3d 826, 832 (Okla. 200®Xxplaining that an
arbitration provision would have become a term of the governing purchase contracts “if it were
incorporated into them at the time the plaintiffs placed the ord€rs”).
VII.  Voigt's Motion for Summary Judgment - Fabricut’s Counterclaim
Fabricut’s post-bankruptcy cowntlaim is based upon the pas’ post-bankruptcy dealings
explainedsupraPart I.C.4. Fabricut argues that the cirstances create questions of fact as to (1)
whether Voigt and Fabricut entered into an agedrfor the sale of existing Castellano inventory;
and (2) whether Voigt violated its covenant of gfeith under such agreement. (Resp. to Mot. for
Summ. J. 19.) Voigt argues that no agreemeistexkand no breach occurred as a matter of law.
The undisputed facts demonstrate that Fabricut and Voigt did not enter into an agreement

for the sale of existing Castellano inventory lechih Florida. Finer's January 26, 2010 email was

% This argument consisted of one sentence and was not well explained or developed.

7 At trial, Fabricut may argue and assehesttheories under which the promise of product
continuity became incorporated into the relevant contracts. The Court simply finds, for purposes
of summary judgment, that Fabricut has preskatdficient evidence to support a finding that the
promise was an express term of the parties’ agreements via the specification sheets.
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an offer to purchase such inventory, but Voigt's respdos$iner was silent as to such offer. There
is no other evidence that the parties reachgdabsequent agreement regarding manufacturing of
outstanding orders. Accordingly, Voigt andbFaut did not enter into any post-bankruptcy
contract, and Voigt is entitled to judgment as a matter of law.
VIII. Voigt's Motion in Limine

Voigt moved the Court to preclude argumentestimony “pertaining to a potential award
on Fabricut’'s recoupment claim in excess ofdh®unt Voigt seeks on his counterclaim.” (Mot.
in Limine 4.) During the non-jury trial, Fabricsihall be permitted to present evidence of any and
all damages it allegedly suffered as a result of Castellano’s breach of the promise of product
continuity. However, the Countill utilize such damages evidenaely for the purpose of offsetting
any amounts owed on Voigt’'s claim against kakr This motion in limine was unnecessary in
light of the Court’s previous rulings and will be denied.
IX.  Conclusion

Plaintiff Merrick Voigt's Motion for Summaryudgment (Doc. 50) is GRANTED IN PART
AND DENIED IN PART as follows. It is granteas to Fabricut's counterclaim based on the
parties’ post-bankruptcy dealings. Itis denietbagoigt’'s claims and as to Fabricut’s recoupment
defense. The Court sua sponte grants summary jeiaigim favor of Fabricuas to Voigt's claims
for account stated and unjust enrichment. Voigt's Motion in Limine Concerning Recoupment (Doc.
55) is DENIED. The parties are to submit a sed Pretrial Order no later than Tuesday, April 10,
2012, at 9:00 am.

SO ORDERED this 6th day of April, 2012.

mm

TERENCE KERN
United States District Judge
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