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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LORI A. THOMAS,

)
)
Plaintiff, )
)
VS. ) Case No. 10-cv-691-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Lori A. Thomas, pursuant t42 U.S.C. 8§ 405(g) and2 U.S.C. § 1383(c),
requests judicial review of the decision d¢ie Commissioner of the Social Security
Administration denying her apphtion for disability benefitsinder Title XVI of the Social
Security Act (“Act”)! In accordance with 28 U.S.C. § 636(c)(1) and (3), the parties have
consented to proceed before the undersigned USiiits Magistrate Judge. (Dkt. # 8). Any
appeal of this order will be directtp the Tenth Circuit Court of Appeals.

Backaround

Plaintiff was born July 3, 1972, and was 3&ngeold at the time of the Administrative
Law Judge’s (“ALJ") decision. (R. 60, 204). Sisedivorced with no children. (R. 103). She
obtained a GED. (R. 20, 67, 275Mer prior work consisted ad fast food worker, and home

health aide. (R. 246).

' Plaintiff filed a previous appeal with thi®urt which was remanded for further development.
See 08-cv-293-TLW, Thomas v. SSA, Septembe2809. The instant case is an appeal of the
Administrative Law Judge’sevised decision again findingaintiff not disabled.
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Hearing Summary

A hearing was held June 17, 2010, in fronAdf) John Volz. At this hearing, plaintiff
testified the reasons she could not work werg %nee, my back, my heart, and | have some
mental health issues.” (R. 394). She saidlsenot discussed her back pain with any doctor,
as it did not usually hurt when she was at thergency room. (R. 395)She also alleged knee
pain, with no diagnosis._ Id. She told the JAkhe walked approximately ten blocks before
needing to rest with knee pain. (R. 396). Affescussion with the ALJ as to the reasons why
plaintiff did not attend one of the two consultateseaminations set up for her (she received late
notice first, then could not find a ride when #gointment was reschedujeglaintiff told the
ALJ she is unable to work due to “a heart prablend “bipolar and anetty disorder.” (R. 404-
405). She described symptoms of dizziness, naps@g,lightheadednesand “get[ting] hot” in
conjunction with the rapid heeat she experiences. (R. 410he said her heart problem
interferes with housework and thgtte is unable to do yard worKR. 413). Plaintiff said her
depression makes her want to staybed at least twice a weekd reduces her appetite. (R.
415).

After assuring himself that plaintiff did netant to expound on any further topics, the
ALJ turned his attention to the Vocational Expert (“VE"XR. 418-422). The VE questioned
plaintiff to get clarification oher job history. (R. 419). Then, the ALJ asked the VE if she were

“familiar with the definition that Social Security places on sedentary i¥agceived a positive

> When asked if she had anything miado tell the ALJ about hertaation, plaintiff had a small
breakdown, telling the ALJ she felt he was “lookingtedr] like [she was] ignorant and so [she]
just d[id not] know what to say.” (R. 417).

* Social Security’s definition of “sedentary” vkois defined as “lifting no more than 10 pounds
at a time and occasionally lifting or carrying articlée docket files, ledgers, and small tools.
Although a sedentary job is defth@s one which involves sitty, a certain amount of walking
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response, and proceeded to ask her if anygalsted in the regional or national economy which
could be performed by a hypothetical person wpiduntiff’'s education, background, and prior
work experience, but who was limited to sedentary work, and further limited to simple,
uncomplicated tasks with routinepgrvision. (R. 421). The VE sayés, and listed the jobs of
polisher, DOT number 713.684-038; machieeder, DOT number 694.686-010; and food and
beverage order clerk, DOT number 209.567-014. Tthe ALJ then remembered that he had
neglected to ask plaintiff about her weight, so he verified her current weight of 217 pounds, and
asked if her weight inhibited hen any way. Plaintiff responde‘[n]ot to my knowledge.” (R.
421-422).

The ALJ then allowed plaintiff's attorney tpuestion the VE. Plaintiff's attorney asked
the VE if an individual with “the limitationshat you heard here degmed today” would be
capable of performing either plaintiff's past relevavork or the other work just described. (R.
422). The VE said if the days plaintiff atlaed she did not want to get out of bed fell on
scheduled work days, “there may be some tipesof long-term sustainability.” (R. 423).
Plaintiff's attorney requested a psychologicahsdtative exam with tting. The ALJ denied
the request, saying he found m@son to order the examinatidr{R. 425).

Non-Medical Records

In a Function Report-Appeal form dated Redny 2, 2005, plaintifsaid she lives with
her grandmother. (R. 69). Hdaily activities include caringor her grandmother, cooking,

cleaning the kitchen and bathroom. She alsesctor two dogs, feeding and giving them water,

and standing is often necessamycarrying out job duties. Jokme sedentary if walking and
standing are required occasionallyd other sedentary criteaae met.” 20 C.F.R. § 416.967(a).
* “The ALJ has broad latitude in determinimgnether to order a consultative examination.”
Winslow v. Apfel, 139 F.3d 913 (10th Cir. 1998);a2iv. Secretary of éalth & Human Servs.,
898 F.2d 774, 778 (10th Cir. 1990).




letting them outside, and “sometimes [she] pitkis [the] yard.” (R. 70). She stated she was
able to wash the dishes, theradry, sweep floors, clean the batbm, and pick up the yard. (R.
71). She shops for groceries and dog food, amdyfadmother pays the bills. (R. 72). She
reads, and talks or visitsitw friends daily. (R. 73).

Plaintiff claims she is much less active asday given time, [she] might have to go to
[the] ER.” (R. 74). She claims she is unatdedo any activity thamight raise her blood
pressure or strain her heart. Id. She can Rabk 3 blocks before kang to stop and rest for
approximately 20 minutes.

Plaintiff completed a pain questionnaire fdla 7, 2005. (R. 77-78). She stated she cared
for two dogs daily, made the bed, walked to the mailbox daily, and assisted in the kitchen of the
local Disabled American Veterans (DAV) chapteice a week. She claimed she could not “run
to [sic] much or to [sic] fast,” was unable ‘toend over and come up,” had to be careful not to
get too excited or “worked up,” and was unable de ffiair rides or horses(R. 77). Describing
the pain she felt, plaintiff stated the pain vilaser chest, and felt “like something slam[med]
into [her] chest from the inside out. Can’t btdet for like 4 or 5 seconds. Then there [wa]s
another catch with a tight feelirand [her] heart start[ed] beatingryevery, very fast.”_Id. She
claimed this condition could have her in the emergency room up to three times a week, or leave
her alone for a week at a time, and she coulddirg nothing at allrad it would attack. She
stated doctors told her mother when she wasild that she had leeart murmur, and would
grow out of it. Plaintiff claimed instead thedrecondition worsened a&he aged, and stated she
was 24 years old when she “found out [she] h[asha heart.” _Id. Plaintiff claimed her pain
affected movements of bending,usdting, stooping, reaching, standiragnd sitting. She stated

to relieve her pain, she goes to the emergeaoyrto get medication injected. (R. 78). She



stated she takes no medication because shetafford $160.00 a mdmtand said, “Half the
time | end up in the E.R. more often.”_Id.

In a Disability Report - Appeal form datédigust 26, 2005, plaintiffeported no changes
for better or worse to her condition, no new physical or mental limitations, no new illness,
injuries, or conditions, that shhad no new doctor appointmerstst, nor had she been to a
doctor, hospital, or clinic for any physical or emonal problems. (R. 79-80). She reported no
medication, and no new medical tests. (R. &2nintiff made the same comments on a separate
Disability Report - Appeal form dated June 13, 2006. (R. 86-92).

A medication form dated December 6, 2007, 8R) shows plaintiff taking only two
tablets of over-the-counter aspirin daily.

In a Disability Report - Adult form dateJune 2, 2007, plaintiff noted the conditions
limiting her ability to work to be “fast heart begftvalve.” (R. 216). She also claimed “mental”
impairments in other agency records. (R. 93, 119, 148).

Medical Records

Plaintiff was referred to Oklahoma Hearstitute February 12, 2001 from O.U. Family
Medicine. (R. 204). She wasadinosed with paroxysmal supratrggular tachycardia (PSVT)
(occasional rapid heart rate). BriM. Ramza, M.D.’s impressiongere that plaintiff had a long
history of palpitations with documented PSVT, lheates greater than 1&@ats per minute. He
found her EKG testing to showifidings consistent with orthodromic reciprocating tachycardia
utilizing a left lateral accessory pathwayther possibilities do include an atypical AVNRT
[atrioventricular nodal reentryathycardial.” (R. 208). He red plaintiff had a history of
hypertension, which was under cait that plaintiff continud tobacco use, discussed the

various risks with her, and notedhistory of “near syncope” ardizziness associated with the



episodes of PSVT._Id. Dr. Rea discussed plaintiff's medioa options with her, and the
options of testing and possibledrafrequency ablation. She said she would consider her options.
He increased her medication of atenolol. He also discussed smoking cessation options with
plaintiff.> Id.

On August 4, 2003 and December 2, 2003, pfaipresented to Bristow Medical
Center’'s emergency room with complaints et palpitations. Each time, she was given IV
medications and discharged to heme in good condition. (R. 373).

Plaintiff presented to St. John-Sapufpamergency room on December 28, 2004,
complaining of a “fast heart rate (R. 143-147). Plaintiff receed testing, IV medication, and
was discharged home in good condition. (R. 143-144).

Plaintiff was examined May 19, 2005 by William R. Grubb, M.D., for the Disability
Determination Division. (R. 96-2). Dr. Grubb noted plaintiff to be 55" tall, weighing 205
pounds. (R. 96). After examination and discusif plaintiff's subjetive history, Dr. Grubb’s
impressions were “probable recurrent supravautictachycardia [SVT] for years, by client’s
history; history of psychiatri disorder by old records; hisy of variably elevated blood
pressure; and chest discomfort.” (R. 97). lideed an addendum to his report, saying “Gait is
normal in terms of speed, stability, and safeait appears symmetrical and it appears likely
she could walk a block or more.” Id.

On May 24, 2005, plaintiff prestad to Larry Vaught, Ph.D. for an agency psychological
evaluation. (R. 103-106). Dr. Vaught noted pidi was cooperative with good eye contact,

that she used intelligible, fluent, and comtrspeech, and had no obvious thought difficulties.

® There is a letter in plaintiff's records frodklahoma Heart Institute dated September 11, 2002,
informing plaintiff her account had been seata collection agency. She was not denied
treatment in this letter, but informed if she wadhto remain a patient there, she needed to be
prepared to pay in full at the time of treatment. (R. 202).
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Her affect was appropriate and her mood wuib. (R. 104). Dr. Vaught summarized his
conclusions stating in the areasicial functioning, @intiff presented with appropriate affect
and euthymic mood, denied any psychiatricdngtyet reported “some nervousness” relating to
her finances and medical condition. He stateghpff reported that shimited her exertion due
to SVT, but otherwise, plaintiff was independert the areas of sustained concentration and
persistence, Dr. Vaught noted pitiif did not exhibit any obviouabnormalities, that her remote
memory and fund of general information appeantact, and that calcations, abstraction, and
basic judgment all appeared iota (R. 104). He gave hereéhAxis ratings of Axis I
Adjustment Disorder with Anxious Mood (Prowsial); Axis II: No Diagnosis; and Axis llI:
SVT (by history). (R. 105).

A Psychiatric Review Technique was perfodri®y Burnard L. Pearce, Ph.D. on June 6,
2005. (R. 107-120). Dr. Pearcated plaintiff on the cagwry of 12.06, Anxiety-Related
Disorders. He stated her conditiwas not severe. (R. 107). .[Prearce rated plaintiff to have
no restrictions in dailyactivities, no difficulties maintaingn social functioning, no difficulties
maintaining concentration, persistence, mace, and found insufficient evidence existed
regarding episodes of decompensation.. {R7). Dr. Pearce based his opinion on the
consultative examination of Dr. Vaught. (R9). This report was affirmed on April 7, 2006 by
Jamie B. Smith, Ph.D. _Id.

Plaintiff again visited StJohn-Sapulpa’s emergenecgom on December 30, 2005,
complaining of increased heart rate, and ‘sewtional” chest pain. Plaintiff was given
medications and discharged in statdadition after 30 minutes. (R. 124).

On September 17, 2005, plaintiff again visittd John’s ER, complaining of chest pain

with radiation (R. 132-140). PHiff received tetng, and intravenous (“IV”) medications



which resolved her pain, and was dischargeshénan stable condition. (R. 133). A Cardiac
Analyzer Interpretative Report of the sametedaevealed “[nJo bideemical evidence of
myocardial injury.” (R. 138).

Plaintiff again presented to St. John’s BRFebruary 16, 2006 witthest pain. (R. 165-
172). Plaintiff received testing, IV medicatiomnd was transferred to Hillcrest Hospital for
further treatment. Intake notes from Hillcresite plaintiff experienced an episode of SVT at
work, with chest pain radiating to both arnmslahoulders. Hillcrest ned plaintiff's “long-term
noncompliance to meds due to having no mongultiple admissions to the ER for the same
symptoms and treatment. Curtly, she is symptom free.” (RL74). These records indicate
plaintiff smoked one pack of cigarettes a day dpproximately 12 years. No murmurs were
audible on examination of her heart. (R. 17%auren Devoe, M.D., of Hillcrest, noted her
assessment and plan for plaintiff was to admitiber telemetry bed, start her on Toprol for “rate
control,” order an OHI consult, an EKG, a chesay, a complete mdbalic profile, magnesium
and phosphate level, an “echo and thallium scanH Tesel, fasting lipid pael, 1V fluids, and a
Social Service consult for finaial reasons. (R. 176).

A consultative report dated February 2006, signed by David Sandler, M.D., detailed
plaintiff's long history of SVT. It was noted plaintiff failed teindergo an ablation procedure in
2001 as a curative measure for her SVT, “tfeeee [she] has never had treatment for her
tachycardia.” (R. 177). PIaiff had an echocardiogram ghermed which showed a “left
ventricular ejection fraction d80%. Absence of wall motion abmoalities, and trivial mitral
and tricuspid regurgitation.”_IdPlaintiff's cardiac risk factorarere noted to be “hypertension,
dyslipidemia, continued tobacco use, obesity, andlyamstory of coronary artery disease.”_Id.

Impressions were “[c]hest pawith typical and atypical symptontd angina; [s]upraventricular



tachycardia responsive to amsine (long RP tachycardia); Jiknown ischemic status with
myocardial perfusion scan pendi [e]jection fraction 65%; [r]liskactors for coronary artery
disease including hypertension, dyslipidemia, cargd tobacco use, obesity, and family history
of coronary artery disease;nfd [g]astroesophageal reflux disease.” The plan was to “[]
evaluate myocardial perfusion scan to determinthafe is an ischemic burden in this patient
with multiple risk factors for heart disease; [w]ill discuss radiofrequency ablation with Dr.
Sandler; [tlhe risks, benefits, alternativeand indications to radiofrequency ablation of
supraventricular tachycardia haween discussed [with plaifffi All questions have been
answered, and she wishes to proceed; [s]ngp&essation; [d]aily @#in.” (R. 179-180).

Roger D. Des Prez, M.D. performed a “Gatéasodilator Spect Tdilium Myocardial
Perfusion Study” on February 17, 2006. (R. 19D). Des Prez noted platiff's sinus rhythm
was within normal limits before the test. sHconclusions after testing were an “abnormal
electrocardiographic response digpyridamole infusion, with symptoms of chest pain. Chest
pain is a nonspecific reaction to dipyridamojand] [n]Jormal SPECT thallium myocardial
perfusion and gated wall motiorugly. There is no evidence otigemia [inadequate circulation
due to vessel blockage] or undémlg infarction [tissue death due lack of oxygen]. Resting
left ventricular ejection fraction is estimatedl 60-65%.” (R. 190). He commented that an
“[a]bnormal electrocardiographic response to diggmole is a concerning finding, occasionally
indicating ischemia not evident on perfusiimaging. The predominance of information,
however, suggests that electrocardiogram represefaise positive, and that there is a low risk
for ischemic cardiovascular events in the nkdure, and that recent symptoms are likely

nonischemic.” _Id. An echocardiogram wasaaperformed February 17, 2006, which showed



normal left ventricular size and function, and“hemodynamically significant valve disease.”
(R. 191).

On February 24, 2006, plaintiff presented @klahoma Heart Institute’s Same Day
Cardiology Clinic, complaining of chest stiomfort since Dr. Sandler had performed a
radiofrequency ablation the previous weddpon examination, the physician’s impression was
“[s]tatus post radiofrequency lkation for supraventricular tagcardia, [s]hortness of breath,
[a]typical chest pain, reproducible with reormal myocardial perfusion study on 02/17/06,
[e]jection fraction of 60-65%.” (R. 198)A limited echocardiogram was recommended, but
plaintiff declined for financial reasons. Ieatl, an EKG was performed, showing normal sinus
rhythm. 1d. Plaintiff wagjiven a work release. Id.

Plaintiff presented to St. Jot8apulpa’s ER on June 4, 20 an ear infection in her
right ear. (R. 158-163).

Plaintiff's last record isa visit to St. John-Sapulpa’s ER on August 14, 2007 with knee
pain. (R. 150-156). Her heart wiagted to be within nonal limits at this visit. (R. 150). After
an x-ray, she was given an Ace bandage amtescription of Lortab for pain, and then
discharged home. (R. 155).

Decision of the Admhistrative Law Judge

At step one of the sequential evaluationgess, the ALJ found platiff had not engaged
in substantial gainful activity (“SGA”) since halleged onset date of January 24, 2005. At step
two, he found tachycardia and pdession to be severe impairments. (R. 269). He found
plaintiff's impairments of knee problems and bgwkin to be medically non-determinable, as
they were not established through the medicalesdd of record. (R. 270)At step three, the

ALJ found plaintiff did not have an impairment combination of impairments that met or
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equaled a listed impairment, specificallycfising on section 4.05, paniing to recurrent
arrhythmias, and section 12.04, affective disorddsfore moving to step four, the ALJ found
plaintiff retained the residual functional capacity (“RFC”) to:

perform sedentary work as defined48 CFR 416.967(a) except the claimant is
able to perform simple routirtasks with routie supervision.

(R. 271-272). At step four, the ALJ determina@dintiff was unable to péorm any of her past
relevant work. (R. 275). The ALJ found plaintiff to be a younger idd&i with a high school
education and further found thaamsferability of job skills was not relevant, because use of the
Grids found plaintiff “not disablédwhether or not heskills were transfeable. (R. 275-276).
Finally, at step five, the ALfbund, based on testimony from the &bonal exper(*VE"), that
other jobs existed in the national and regionahemies which plaintiff could perform, such as
polisher, machine feeder, and food and beverage oleidk. (R. 276). As result, plaintiff was
found not disabled from January 24, 2005 thiotige date of the ALJ’s decision. Id.
Review

When applying for disability benefits, a plathbears the initial brden of proving that
he or she is disabled. 42 U.S.C. 8§ 423(d)&® C.F.R. § 416.912(a). “Disabled” under the
Social Security Act is defined as the “inability to engage in any substantial gainful activity by
reason of any medically detemable physical or mentalmpairment.” 42 U.S.C. §
423(d)(2)(A). A plaintiff is disabled under th&ct only if his or he “physical or mental
impairment or impairments are of such sevetlitgt he is not only unéd to do his previous
work but cannot, considering hiseggeducation, and work expergs engage in any other kind
of substantial gainful work in the national ecoryoim42 U.S.C. § 423(d)(2)X). Social Security
regulations implement a five-stegquential process to evaluate a disability claim. 20 C.F.R. 8

416.920;_Williams v. Bowen, 844 F.2d 748, 750 (10th C&88) (setting forth the five steps in
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detail). “If a determination can beade at any of the steps thatlaintiff is oris not disabled,
evaluation under a subsequent step isvecessary.” Williams, 844 F.2d at 750.

The role of the court in reviewing a decision of the Commissioner is limited to
determining whether the decision is supportedsiystantial evidence and whether the decision
contains a sufficient basis to determine ttl@@ Commissioner has applied the correct legal

standards._ Grogan v. Barnhart, 399 F.3d 1257, 126th Cir. 2005). Substantial evidence is

more than a scintilla, less than preponderaacé, is such relevant evidence as a reasonable
mind might accept as adequate to support a cooncludd. The Court’s review is based on the
record, and the Court will “meticulously examine tlecord as a whol@cluding anything that
may undercut or detract from the ALJ’s findingsorder to determine ithe substantiality test
has been met.”_Id. The Court may neither egl the evidence nor substitute its judgment for

that of the Commissioner. See Hackett vrBart, 395 F.3d 1168, 11720th Cir. 2005). Even

if the Court might have reached a differeanclusion, if supported by substantial evidence, the

Commissioner’s decision stands. White vriBeart, 287 F.3d 903, 908 (10th Cir. 2002).

A disability is a physical or mental pairment “that results from anatomical,
physiological, or psychological abnormalitiesiathare demonstrable by medically acceptable
clinical and laboratory diagnosttechniques.” 42 U.S.C. 8§ 428)(3). “A physical impairment
must be established by medical evidence ctingi®f signs, symptoms, and laboratory findings,
not only by [an individual's] statement of sytoms.” 20 C.F.R. § 416.908. The evidence must
come from “acceptable medical sources” suchliesnsed and certified psychologists and

licensed physicians. 20 C.F.R. § 416.913(a).
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Issues on Appeal

Plaintiff argues that the ALJ’'s decision shibdde remanded with instruction or for an
award of benefits due to the following alleged errors:

1. The ALJ failed to perform a proper determination at step 5 of the sequential
evaluation process; and

2. The ALJ failed to perform a properedibility determination.
(Dkt. # 12 at 2).

Discussion

The ALJ’s Step 5 Analysis

1. Faulty hypothetical

Plaintiff first alleges that the ALJ propourtta faulty hypothetical to the VE because the
hypothetical failed to contain “any limitations orethypothetical person’s #iby to lift, sit,
stand, or walk.”_Id. Plaintiff fails to specify hathis perceived error is harmful, simply stating
the “ALJ’s hypothetical simply had no specific ltations for any of the physical demands, as
required.” _Id. Plaintiff citego the previous district coudecision which remanded her case
back to the Social SecuritAdministration with instructionto the ALJ to “exercise his
discretionary power to order @nsultative examination of pt#iff to determine her physical
capabilities,” and that the “conlsant should provide opinion ewdce as to plaintiff's capacity

for walking, standing, sitting, bending, stoopiagd climbing, etc.,” especially taking into
account her obesity and levelfatigue. (Dkt. # 12-1 at 10).

The ALJ did order the required consultateseamination. (R. 350-351)Plaintiff did not
attend the originally scheduled exam dalee to late notice, and the examination was

rescheduled. Plaintiff did not attend the resithed examination because she was unable to find

a ride to Oklahoma City. Plaintiff testifiedeslloes not drive because she does not have a car.
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(R. 243). According to 20 C.F.R. 8§ 416.918(b)stis not an acceptable reason for failing to
appear for a scheduled consultative exanomati 20 C.F.R. 8§ 416.918(g}ates “[i]f you are
applying for benefits and do not have a good reason for failing or refusing to take part in a
consultative examination or test which we aga for you to get information we need to
determine your disability or blindness, we maydfthat you are not disabled blind.” 1d.
The ALJ also noted in his decisiorathhe considered plaintiff's obesity:
The ALJ has also placed emphasis on SSR 02-1p: Policy Interpretation Ruling
Titles Il and XVI: Evaluation of Obéy (Sept. 12. 2002) and the combined
effects of the obesity with the depression impairment and any additional and
cumulative effects of the obiy on the claimant'smpairments. Based upon
this analysis, the ALJ finds that theaithant’s impairments, whether singly or
in combination, do not meet or equal tiréeria established for an impairment
shown in the Listing of Impairments in Appendix I, Subpart P, Regulations
No.4.
(R. 270). Further, the ALJ elted testimony from plaintiff about her weight (217 pounds), who
specifically stated her obigsdid not in any way inhibit her movement. (R. 422).
The Commissioner responded to this allegatiberror by stating the ALJ is not required

to address or assess exertional requiremenéilie medical record provides no evidence of a

limitation, citing Rutledge v. Apfel, 230 F.3d.12, 1175 (10th Cir. 2000). The ALJ discussed

plaintiff's subjective complaintsf knee and back pain at stépee, finding both medically non-
determinable due to lack of any medical evide to support them thughout the record. (R.
271). An ALJ need only credit those limitationgtttare supported by evidanin the record.

Evans v. Chater, 55 F.3d 530, 532 (10th Cir. 199%)ypothetical questions that assume

unsupported allegations do not bind the AlGay v. Sullivan, 986 F.2d 1336, 1341 (10th Cir.

1993).
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Because plaintiff failed to #&nd the ordered consultative examination and also failed to
provide her own evidence of any alleged impa&nts which would affect walking, standing,
sitting, bending, stooping, and climbing, the Qaejects plaintiff'sstep five arguments.

2. Plaintiff's Alleged Mental Impairment

Plaintiff alleges the ALJ founchoderate limitations to plairfis social ability, and in her
concentration, persistence, or pace, yet “improperly omitted these limitations from his
hypothetical.” (Dkt. # 12 at 3). Plaintiff alsrgues the ALJ failed to perform the “special
technique” required of mental impairments fouade severe, but not meeting a listing. See 20
C.F.R. 8 416.920a. This argument does not haffecisant merit to revers the ALJ’s decision
or to remand for further proceedings.

A review of the ALJ’s decision clearlyhews application of the “special technique”
required by the regulations. (R. 270-271). He foumehpff to be mildly restricted in activities
of daily living, reporting she iable to care for her own persomeeds, clean house, cook, care
for two dogs, do laundry, visitread, and shop; moderately reged in social functioning,
reporting plaintiff is able to go shopping anditvibut that she does not like to be around people;
and moderately restricted with regard to comion, persistence or ga, reciting Dr. Vaught's
report that plaintiff had no abnormalities in thikea. The ALJ found plaintiff had experienced
no episodes of decompensation. He stated thegpaph B” criteria were not satisfied because
plaintiff had no “marked” limitations, or even one “marked” limitation with one episode of
decompensation. He found the evidence failecestablish the presence of “paragraph C”
criteria, stating “[tlhere is no medically documehtastory of a chronicféective disorder of at
least 2 years duration that has caused moreahlamimal limitation of ability to do basic work

activities. (R. 271). Téan ALJ then noted the litations identified in hisparagraph B” criteria
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were not a RFC assessment, and stated fth@wving residual functional capacity assessment
reflects the degree of limitation the undersighad found in the ‘paragraph B’ mental function
analysis.” _Id.
In his RFC discussion, the ALJ discussed thental consultative examination by Dr.
Vaught:
The claimant was cooperative, speech wdslligible, fluent and coherent and
there were no obvious thought difficultiedffect was appropriate and mood was
euthymic. The claimant had no abnormalities with concentration or persistence
and memory and judgment wergact. A diagnosis oddjustment disorder with
anxious mood (provisional) was determined. (Exhibit 4F).
(R. 273). He used this consultaigxam to form his opinion that:
In regard to the claimant’s mental ftekampairments, a consultative examination
in 2005 found only a diagnosis of adm&nt disorder with anxious mood
(provisional). There are no records of dasther treatment for her alleged mental
impairments and there is no indicatidhe claimant takes any medications
designed to treat psychiatric or mental symptoms.
(R. 274). Despite the mostly normal findingsthé consultative examination, the ALJ still
found plaintiff limited. Seesupra. The undersigned finds substial evidence supports the
ALJ’s determination.
Credibility Assessment
Plaintiff's final argument is that the ALJ failed to perform a proper credibility analysis.
This argument is unfounded. “Credibility deterations are peculiarly the province of the

finder of fact, and we will not upset such deterations when supported by substantial evidence.

However, [flindings as to credibility should lmdosely and affirmatively linked to substantial

evidence and not just a conclusion in the goiseindings.” Kepler v. Chater, 68 F.3d 387, 391
(10th Cir. 1995) (quotation and citation omiffe The ALJ must “explain why the specific

evidence relevant to each factor led him to dahe claimant’s subjective complaints were not
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credible.” Id. The Commissioner argues the &b look at objective factors, such as attempts
to find relief, use of medicatns, regular contact with doctorand daily activities when

determining a claimant’s credibility. Luna Bowen, 834 F.2d 161, 165-66 (10th Cir. 1987).

The ALJ listed plaintiff's sporadic prior wk history (R. 275), and the fact that her
doctors frequently discussed smuakicessation with plaintiff, yet slfailed to comply (R. 274).
The ALJ also listed plaintiff's lack of compliance with prescribed medication, instead using over
the counter medicine id., and the fact she V@sited a doctor in February, 2006 for her heart
condition. _Id. The ALJ noted plaiff provided no evidence she hatkd to obtainhealth care
and been denied, stating if her symptoms vwaralebilitating as she alleged, she would have
exhausted all avenues, including “indigent” healéire facilities run by government agencies.
Id. In light of the deference afforded the ALJtbe issue of credibility and the fact that the ALJ
did cite to specific evidence which could fairly in¢erpreted as creating a credibility issue, the
Court finds the ALJ’s credibility determitian to be supported gubstantial evidence.

Conclusion

For the above stated reasons, this CAFFIRMS the Commissioner's denial of

Disability Insurance Benefits.

SO ORDERED this 27th day of March, 2012.

e

T. Lane Wilson
United States Magistrate Judge
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