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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

REBECCA M. MURPHY, )
)
Plaintiff, )
)  Case No. 10-CV-694-GKF-TLW
% ) Base File
)  Case No. 11-CV-274-GKF-TLW
SAMSON RESOURCES COMPANY, ) (consolidated)
)
Defendant. )

OPINION AND ORDER

Before the court is the Motion for Summaludgment [Dkt. #63] of defendant Samson
Resources Company (“Samson”).

Plaintiff Rebecca M. Murphy (“Murphy”), Bormer account assistant for Samson, sued
her former employer alleging discrimination under the Americans with Disabilities Act
(“ADA”), retaliation under the Family anllledical Leave Act (“FMLA"), disability
discrimination under the Oklahoma Anti-Discrmation Act (“OADA), breach of contract and
intentional infliction of emotional distresslfED”). Samson seeks summary judgment on all
claims.

I. Material Facts

1. Murphy applied for an Accountings8istant position at Samson on August 31, 2006.
[Dkt. #63, EX. 1, Rebecca Murphy Dep., 77:22-23]he employment application she signed
stated that if she accepted a job with Samsaneimployment would be “at will.” [Dkt. #63,

Ex. 2 at 5].
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2. During Murphy’s interview, Stacghipman, in Samson’s Human Resources
Department, discussed the company’s requiremmantAccounting Assistants come to work on a
regular basis. [Dkt. #63, E%, 79:3-5; 12-19]. Murphy told Shipman she suffered from
migraines and would have to miss timéd. [Ex. 1, 79:16-25].

3. On September 4, 2006, Murphy accepted Samson’s offer of employment for the
position of Accounting Assistant. She signedeme in acknowledgment that she accepted the
offer “with the express understanding thatmployed by Samson, | will not be employed under
any employment contract, and that my employimah be “at will”, as defined in my Samson
Application for Employment.” Ifl., Ex. 3, Employment Offer].

4. Brenda Bacon was Murphy’s manager dutirgentire time she worked for Samson.
[Id., Ex. 1, 142:11-17]. Murphy transferred supgovs from Debra Field to Janice King
(“King”) on October 1, 2007.14l., Ex. 5, Employee Job Status Change].

5. Murphy, who has suffered from migrairgasce childhood, testified that her migraines
are “completely spontaneous” and are sometimggered by smells, such as hot dogs, nacho
cheese and cigarettedd.[ Ex. 1, 110:19-21; 111:2-8; 267:268:3]. Murphy testified that
during her first year of employment, her migies caused her to miss work “sometimes once a
week, sometimes once a month, and it could be &oeto three days. '$treal spontaneous.
ADA qualifies it as epilepsy, seizures. Thenetsway of knowing when this is going to
happen.” [d., Ex. 1, 87:19-88:1].

Job Description

6. Murphy’s job description ated that “[rlegular and puncatlattendance at work is an

essential job function...and is necessary to yodividual effectivemss....[rlegular and

punctual attendance is required of all employeekl”, Ex. 4, Samson Job Description].



7. Murphy testified that mgob duties included payingndman invoices, ordering office
supplies, keeping “track of everything tleaterybody needed, and submitting [invoices] to my
supervisor or the s#or accountants.” Ifl., Ex. 1, 86:19-87:2]. Murphy acknowledged some of
the duties were time-sensitiveld.[, 140:16-22].

8. According to the job description, an Accounting Assist‘under close supervision,
prepare[s] vouchers and jourriltries to record invoices anchet transactions applicable to
inside operated wells amgneral and administrative payables and receiptd.; Ex. 4].

The Accounting Assistant job description furtihetes time-sensitive job duties such as the
responsibility of an Accounting gsistant to “[k]ey invoices withifive days of receipt.” Ifl.].

9. Murphy received her first perfoance evaluation in September 200d., [EXx. 1,
89:15-23].

10. Murphy was allowed to “make up” tairmissed for unplanneabsences resulting
from such things as personal or family emergenciks, Ex. 6, Email; Dkt. #69, Ex. 8, Emails].
However, in April of 2008, Murphy’s PTO balance was a negative 14 hours and King warned
Murphy, “If unscheduled absences continueadditional review Wl be necessary and
disciplinary action may be recommendedld.[EXx. 7, 04/24/08 Email from King to Murphy].

11. Murphy testified that when her supeoriKing, was gone on vacation at some point
between April and July 2008, Bacon acted asshpervisor and found out King was allowing
Murphy to make up missed time. She codtethat after King tarned, Murphy was not
allowed to make up time any more. [Dkt. #69, Ex. 1, 95:23-96:10]. Thsedaher anxiety and
stress. [Dkt. #63, Ex. 1, 146:20-24]. As a reslit applied for a different job within Samson.

[Id., 145:22-25].



Performance Issues

12. During her deposition on June 14, 2011, wdred to describe her job skills,
Murphy stated she was exceptionally orgadi good at multi-tasking, and had excellent
computer skills but, “I can’t say dependable. édiso be able to say that, but not right now.”
[Dkt. #63, Ex. 1, 28:11-18].

13. Also during her deposition, when askehether regular attendance is a good thing,
she stated, “I would love to attend regiydrbut admitted she could not do sdd.[ 214:21-25].

14. When asked if anyone ever came toamertold her that she had paid an invoice
twice, Murphy testified;No. I've never been written up at Samson. Never talked to. Never
anything.” |d., Ex. 1, 117:20-118:8].

15. However, when shown several documents, Murphy admitted she had used the wrong
codes for spread sheets, failed to pay landametime and incorrectly put payments into
suspense. Further, she admitted her man8genda Bacon, brought these errors to her
attention. [d.,119:11-25; 149:8-11].

16. In an email dated March 3, 2008, Aunts Payable was notified that invoice #78311
had been paid twiceld., Ex. 14, 3/3/08 email from Amy Arnold]. A handwritten note on the
email states, “Becky Murphy processed paymerjtratecipherable] from vendor and then also
paid the actual invoice resgd the next month.”1q.].

17. On May 12, 2008, Bacon emailed MurphyetRy, | will be retuning invoices to
you that are paid from the wrong company.ul¥desk manual needs to be updatedd:, Ex. 8,
5/12/08 email from Bacon to Murphy].

18. On August 29, 2008, King emailed MurphgttH[d]ue to the continued volume and

significance of thereors | have identified during my ressv of your work product, | am reducing



your self-approval authority to a mienum amount of $500.00 per voucherld.[ Ex. 9, 8/29/08
Email from King to Murphy; Ex. 1, 203:4-18].

19. Murphy testified there were probablyrsocriticisms of her work that were valid,

although she did not know “what they all are exactlyd.,[Ex. 1, 265:1-11].
Internal Job Application

20. On June 11, 2008, Murphy submitted to King an internal job application for a Land
Technician Position at Samsond.[ Ex. 11, Internal Job Apigation]. King signed the
application the same datdd|].

21. Murphy testified she applied for the Lanechnician job because “Brenda and Janice
weren’t letting me make up time anymore, &mehs having horrible atety about the whole
situation.” |d., Ex. 1, 145:10-13].

22. However, the week before submitting imernal applicatn, Murphy requested and
was granted approval to make up timeMay 30-31 and June 1-2 and 4, 2008lI.,[Ex. 12].
Additionally, Murphy was allowed to contintie make up time in July and August 2008].

Ex. 13].

23. Plaintiff testified she had no idea whettiee supervisor over the Land Technician
position would have allowed her to make up tinme] avas just taking atet in the dark.” Id.,

Ex. 1, 147:9-12].

24. The internal job apjlation states at the top:

To be eligible to apply, (1) you mustieaoccupied your current position for at

least 12 months, and (2) you must hav&auned consistently strong performance
in your current position.

! Murphy testified that in an effort to get heerformance review changed, she showed Janice
some of the mistakes had been made by “Teresa.” Janice was supposed to go discuss the issue
with Brenda, but Murphy does not know whether this occurred. [Dkt. #69, Ex. 1, 204:5-205:7].



[Id., Ex. 11].

25. King signed the application, Bdurphy testified Bacon would notld,, Ex. 11; Ex.
1, 148:13-19].

26. The internal job application requird® signature of thapplicant’s current
supervisor, but not the manager’s signatutd.] However, Bacon testified her supervisors gave
her internal job applications to review and send up to HR. [Dkt. #69, Ex. 2, Brenda Bacon Dep.,
102:5-9]. Bacon recalled she did not subvhitrphy’s internal job application to Human
Resources. Idl., 102:10-13]. She testified she spoke torphy at the time and told her she was
not comfortable submitting that form to HumRResources “because her performance was not as
expected and her absence was tequent, and our job requires thia¢y be here and that they
do their job accurately.”Idl., 103:2-9].

27. King and Bacon did notigport Murphy’s internal job gghication because of their
concerns regarding her “work performance,udahg keying errors, coding errors, payment to
wrong vendors” and “attendance issuedd.,[Ex. 15].

28. Murphy testified that at the time dilked out the internabpplication for Land
Technician, she had not requestediltad out any FMLA paperwork. Ifl., Ex. 1, 151:12-15;
212:19-25].

FMLA Application

29. On June 19, 2008, Murphy submitted a Family or Medical Leave (*FMLA”)
Request to Samson’s Human Resources Degaitt [Dkt. #63, Ex. 16, FMLA Request and
Response]. The request was approved on June 28, 26(Q8. |

30. Murphy contends that Samson took aWway ability to make up work on the

weekends “as soon as | turned in FMLAIY.[ 123:25-124:1]. Specificsl, Murphy cites notes



made by her supervisor, King, on a June 11, 280il from Murphy to King. [Dkt. #69, EX. 4,
6/11/08 Email from Murphy to King]. The hamditten notes discuss Murphy’s Internal Job
Application. [d.]. King noted, inter alid;Per Brenda Bacon, Becky is to use PTO for all future
absences, not to be allowed to “make up” amg missed from work, not to be approved any
overtime...” Id.].

31. However, there are numerous emails documenting Murphy was allowed to make up
work after she turned in FMLA paperwork. [Dkt. #63, Ex. 13, Emails between Murphy and
King, covering time period 7/29/08-8/28/08]. The dmandicate Murphy was allowed to make
up time she missed on unpaid FMLA leave, for pdgl.].|

32. Additionally, Murphy testified King did nsy anything to discourage her from
filing a request for FMLA leave[Dkt. #63, Ex. 1, 231:18-232:4].

33. On or about June 23, 2008, Mur@amgd Melissa Cromer had a conversation
regarding approval of her FMLAId., ex. 1, 244:22-245:9; Ex. 18/24/08 memorandum from
Cromer to Murphy]. A June 24, 2008, memorandtom Cromer to Murphy stated the FMLA
leave would be retroéige to June 13, 2008.d., Ex. 17].

34. Murphy testified that as ofide 23, 2008, she was not asking for any other
accommodation besides time off from workd.JEx. 1, 247:9-23]. In her EEOC Questionnaire,
Murphy stated: “Time off was my only accoradation request and it was turned in via my
FMLA forms. It was approved by HR. | alsequested Short Term Disability on Sepf.and it
was approved also. No denia[Dkt. #63, Ex. 18, EEOC Questionnaire].

35. Murphy also testified that she beliegbg could “exceed Samson’s expectations

if it gave her the “accommodation” afaking up the time she missedd.[Ex. 1, 79:7-11].



36. Itis also Murphy’'selief that when she was gone on FMLA leave, “[n]Jobody was
doing my work but me.” Ifl., Ex. 1, 101:3-8].

37. Murphy'’s treating spedist stated that Murphy “deveped headaches as a child”
and “[s]ince then, they have been episodidd., [Ex. 1, 321:24-322:6].

38. Murphy’s FMLA paperwork statélsat Murphy “may have episodes of
incapacitation one or two timesrgaonth lasting one tthree days.” The paperwork further
states, and Murphy testified thelte agreed, that she can “estpgpproximately 12 to 24 hours
recovery after treatments.Id[,Ex. 16, FMLA Request and Response at SAMSON(M) 00875-
00876; Ex. 1, 238:21-24; 240:10-16].

39. Murphy testified thathile she was at Samson, her migraines got worse because
“they were harassing me about itfd.[ Ex. 1, 111:18-22]. She testiflehe “wish-wash of what
[her] duties were,” and “feeling attacked anastantly worried” triggered the headachelsl., [
264:15-21]. However, Murphy also testifiecesiioes not always know what triggers her
migraines. I[d., 273:9-11].

40. Murphy testified she did not believer Ingigraines ever caused her to make any
mistakes at work. [Dkt. #63, Ex. 1, 128:4-@he also denied King told her she was making
mistakes because of her migraine headachege\Ver, King tried “to collect the work | did
before I'd leave for a migraineld], 194:12-16F

41. An August 19, 2008, email excharggween King and Murphy shows that King
encouraged Murphy to use FMLA leave when she aving a migraine so she could “rest until
you feel better.” Id., Ex. 19, 8/19/08 emails from King dMurphy]. Howeverthe emails also

show that when Murphy declined to use FMleave, King told her she would have to provide

2 Murphy also testified, “Brenda [Bacon] saidi&s undependable duertty migraines...” [Dkt.
#69, Ex. 1, 205:24-25].



King with “all work that you process today priorleaving the office, regardless of the usual
assigned approver for the voucher, deposit or other work performed, so that | may ensure the
timeliness and accuracy of the fkgroduct on this date.” [Dkt. #69, Ex. 7, 8/19-8/21/08 emails
between King and Murphy]. King made tb&me request of Murphy on August 20, 2008, when
Murphy declined to use FMLA leave for a migrainéd.]|

42. Murphy testified she was concerned #iet was being required to account for the
work she performed each day that she hadgraine. [Dkt. #63, Ex. 1, 198:10-199:11]. King
told her the purpose of the requirement was tkensaure that on days she left early for FMLA
leave, she was evaluated only while she wagak and not while she was on FMLA leave.

[Id., 199:12-18].
Performance Review

43. Murphy believes she had a meeting with King and Melissa Cromer, Samson’s
Benefits Coordinator, concerning her dr2®07/2008 performance review on the last day she
was actively at work at Samson, September 2, 2008. [Dkt. #63, EX51.,8-23; 261:4-16; EX.
10, Performance Planning and Review].

44. In the review, King criticized Murphy for failing to pay “immediate pay invoices”
within the goal time limit and for processiagd paying discount vendorvoices—a task King
stated should have been transferred to tisegdated Accounting Asstiant responsible for
processing all discount vendor invoiced. [Ex. 10 at SAMSON(M) 00087]. In her review,
Murphy objected to both criticisms, contendihgt she was performg the duties correctly
pursuant to her Desk Manual Job Procedwihgch King and Bacon had approved, and she
requested that King “consider what she ¥edis incorrect direction and training.Td[ at

SAMSON(M) 00090; Ex. 1, 222:24-223:13].



18].

45. Murphy admitted it was her respimigty to update the manualld., Ex. 1, 224:2-

46. In the evaluation, King also stated:

[E]mployees are expected to exercisasonable business acumen and decision making.
If a process does not appear to make semsemployee has a duty to ask questions for
clarification and process improvements. Muwer, it is critical tlat employees exhibit

a willingness to continually improvend learn their positions. Rebecca appears
unwilling to accept any ownership for her mgrhance and mistakes she has made.

She continues to blame others for herkyoroduct and refused to learn from
constructive feedback. To assist Rebecca with her areas of improvement, the
development plan is that | will personathain instead of the Sr. Accountant and

review her work product and all assated processes and procedures.

[Id., Ex. 10 at SAMSON(M) 00090].

Testimony Regarding Migraines
47. During her deposition on June 14, 2011, Murphy testified:

A: | had migraines since the ageso—but not until théast two years did |
acquire abdominal migraines,well. So now | have two different kinds.

Do you blame Samson for that?
My doctors do, yes.

Which doctor does?

> 0 » O

Dr. Simmons, Dr. Weisz, and Dr. Fri Oh, and Dr. Rae. Dr. Rae is the one who
removed me from Samson becawséelt that that was what was aggravating
my migraines.

Q

So you say Dr. Rae removediyfjoom Samson. What do you mean by that?

Well, first, he sent them atier asking them to neeprimand me for my
migraines after | turned in BEM. | had the right to take off. And putting
me in those stressful situats only makes it worse. They continued to
reprimand me even after IIhBAMLA. So then hedok me off of work to
see if they would get better. And he kept me off of work.

[Id., Ex. 1, 76:17-77:10].

10



48. Murphy testified that Samson has b#enmain “stressor” causing her abdominal
migraines and cyclical vomiting.d., Ex. 1, 456:22-457:6].

49. Murphy did not file avorkers’ compensation claim dog or after her employment
for her migraine headaches, abdominal migraines, vomiting or the emotional distress allegedly
caused by her migraine headaches for which she blames Santspf#47:3-13].

50. According to Murphy, at the beginniafher employment with Samson, she “was
able to come in or stay late on days | églbd or come in on Saturday and Sunday to make up
time. And they wouldn’t let me do that anyrapand it was becoming stressful. | was anxious
to go to work, you know, and—anxious all aroundd.,[450:12-17].

Short Term Disability

51. Murphy requested Short Term Disability leave beginning September 2, 2008—the
same day on which her performance evaluatias scheduled. [Dkt. #63, Ex. 20, 9/16/08 Letter
from Cromer to Murphy; Ex. 21, 8/29/08 Email Exchange Between King and Murphy; Ex. 1,
253:7-23].

52. Murphy understood that her FMLA and gkterm disability leave ran concurrently.
[Dkt. #63, Ex. 1, 251:2-11].

53. As of November 19, 2008—more tham months after starting STD—Murphy was
having headaches “on a near daily basis,”arataging “five headache days a weekld.,[Ex.

1, 322:23-323:10].

54. Samson’s Short-Term Disability Policy (“STD Policy”) provides for payment of
benefits for up to 26 weeks for absences fdisability. The policycontains the following
provisions:

e [S]hort-term disability (STD) Leave is an approved absence from employment
when an employee is medically unatieperform assigned normal work duties

11



for more than 10 consecutive workdays due to the employee’s own personal
illness or injury.

e Any employee absent from work due to STD Leave must furnish a written
statement from an acceptable (to Samgtygsician explaining the necessity for
such absence.

e A ssigned agreement to reimburse Samson if the employee does not return to work
for the period equal to the STD Leave will be required.

e If an employee does not return to acteraployment after STD benefits ceases,
the employee will be considered tovekaabandoned their job and will be
terminated, unless the employeelaim for Samson’s LTD (Long Term
Disability) Plan is pending.

e Samson reserves the right to modify, amenterminate this policy at any time at
its discretion. The conditions of thielicy do not create a contract of
employment nor guarantee of employment for any period of time.

[Dkt. #63, Ex. 22, Short Term Disability Policy].
5. The STD Agreement referenced in the STD Policy contains the following language:

e This Agreement will serve as notice regarding your benefits under Samson’s
Short Term Disability (“*STD”) Policy.

e STD will be granted to commensuratéhwthe dates indicated by the approved
Physician’s Certification submitted to thR Department. Your doctor indicates
you are unable to work for “at least tmeeks, if not longer”. Your approved
STD will begin the afternoon of 9/2/08@will continue through 9/26/08 or the
date of release specified by an updatetfaztion from your doctor. If you do
not submit an updated physician’s cécation you will be place [sic] on a no
pay status until the certificationiieceived by the Samson HR Department.

e Per Samson’s record as of close of business day September 16, 2008, you have
used 4.3 weeks of FML during this 12 month period.

e STD and FML run concurrently; therefoieyou exhaust the entire 12 weeks of
FML and remain on STD your job is nanger protected as specified under the
FML regulations.

e Your signature below authorizes Samsodeduct from your final pay any STD
pay that is owed to Samson as a resithis Agreement. Any accrued Paid
Time Off (*PTO”) may be usd to offset this amount.

12



e If you do not return to active employmaafter your STD benefits cease, your
employment will be terminated, usieyour Long Term Disability (“LTD”)
application is pending.

[I1d., Ex. 23, STD Agreement].

56. Murphy stated to Cromer that she wamre the doctor’s certification for short-term
disability was “time sensitive.”1ql., Ex. 24, 9/05/08 Email from Murphy to Cromer].

57. Murphy testified she believed Samsequested medical documentation from Dr.
Simmons specifically because Simmons isrtberologist Dr. Rae vgasending her to.ld., Ex.
1, 281:4-8].

58. Dr. Simmons’ office was “across the stideim Murphy’s residence at the time.
[Id., Ex. 1, 296:16-23].

59. On October 16, 2008, Dr. Simmons completed medical documentation excusing
Murphy form work until November 15, 2008ld[, Ex. 1, 28:3-15; Ex. 2, Simmons Letter].

60. Murphy scanned in and emailed thisertot Cromer the day t&f the doctor signed
it. [Id., Ex. 26, Murphy Email to Cromer].

61. Samson sent Murphy a letter on Nuober 4, 2008, stating that on November 10,
2008, her “12 weeks of leave under tederal FMLA will exhaust.” Id., Ex. 1, 248:23-249:6;
Ex. 27, 11/04/08 Letter from Cromer to Murphy].

62. Murphy acknowledges thatesexhausted her FMLA leaveld][, Ex. 1, 417:5-14].

63. Murphy provided another notefndr. Simmons dated November 10, 2008., [
Ex. 29, 11/10/08 Note from Dr. Simmons; Ex. 1, 285:24-286:4]. The note stated Murphy was to
be excused from work until 11-20-08 “pending tests, treatment and followup Appt. [with]

specialist in Oklahoma City.”1d.].
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64. Murphy sent Cromer an email dovember 21, 2008—the day after the latest
doctor’s certification expired—promising that swell get another note or letter for you next
week when | meet with Dr. Simmonsl’ll.get a new note to you asap.'ld[, Ex. 1, 290:21-22;
291:10-11; Ex. 30, 11/21/08 Em&ibm Murphy to Cromerf. In her email, Murphy stated she
had met with the neurologist in Oklahoma City tBat Simmons had sent her to “and he is still
going to continue to keep nuéf of work for now.” [d., Ex. 30]. Murphy stated the Oklahoma
City neurologist was “writing up his treatmgsiin and sending it to Dr. SimmonsId .

65. At the time Murphy sent the Noveernl21, 2008, email to Cromer, she had an
appointment scheduled with Dr. Sirans on Wednesday, November 26, 2008., Ex. 1,
291:7-16].

66. Following the November 21, 2008, ahthrough December 1, 2008, Murphy did
not submit any medical documentation excusingabsence under STD or to return to work.
[Id., Ex. 1, 309:4-16].

67. Murphy testified that she was aeraras of her November 26, 2008, appointment
with Dr. Simmons—that she was already five diays in turning irher doctor’s note excusing

her from work, and waited an additional fidays after receivinthe note on November 26,

® Murphy asserts the note “specifically provides Plaintiff is to remain off of work until
November 20, 2008nd until she received treatment franspecialist in Oklahoma City [Dkt.
#69, Plaintiff's Additional Material Fact 128mphasis added). However, in her deposition,
Murphy testified the note took her off work until November 20, 2008. [Dkt. #63, Ex. 1, 285:23-
286:2]. Additionally, as noted above, her Noneer 21, 2008, email acknowledged the need to
obtain a doctor’s note to #end the STD. [Dkt. #63, Ex. 30, 11/21/08 Email from Murphy to
Cromer]. Further, at the start of her STiDemail correspondence between Cromer and
Murphy, Murphy asked, “You are needifige doctor] to state that | anot to return to work at
all, and you are looking for an approximate date/ich | am expected to kable to return. Is
that correct? | don’'t want to miss anythingcs this is time sensitive...”; and Cromer
responded, “In regards to short term disabilitythe doctor’s note needs ttearly identify that
the employee is not able to retuonwork, with both the onset daaed the estimated date of
return.” [Dkt. #63, Ex. 24, 9/5/08 Emails Betwe@nomer and Murphy] (emphasis added).

14



2008, to give it to Samsonld[, Ex. 1, 298:12-20f. She testified she walked to Dr. Simmons’
office on that date.Iq., 296:16-23]. She testified she coulot hand deliver the note to Samson
on November 26 because she was without a vehiltde.2p6:24-297:2]. She admitted she
could have had her husband take her to Kinkéter work and faxed the doctor’s note to
Samson, and Samson’s fax machine would sth@vax had arrived on November 26d. |
297:5-20].

68. On December 1, 2008, at 3:52 p.m., phyremailed Cromer, stating that her
husband “will be bringing in a menote from my neurologist tommw,” and stating, “[s]orry |
didn’t get it to you last week—my appdment wasn't until Wednesday.'Id[, Ex. 32, 12/01/08
Email from Murphy to Cromer]. Murphy testifiehat her practice was to have her husband,
who worked at Samson, take the doctor’s notaisixg her from work to Samson the day after
she had seen Dr. Simmons. [Dkt. #63, Ex. 1, 282:13-19]. She did this because that is what
Samson required.ld., 283:1-4]. Samson time records establish her husband worked at Samson
November 26, 30 and December 1d.,[Ex. 31, Time Records for Brian Murphy].

69. At 4:28 p.m. on December 1, 2008p@er responded to Murphy, “[b]ecause we
have not heard from you, we have sent the atthtditer via FedEx to your home address. After
you have had an opportunity to review, pkeaall me if you have any questionsld.[ Ex. 32].

70. The letter attached to Cromer’s drdated December 1, 2008, terminated Murphy’s
employment effective November 20, 2008d. [Ex. 33; Ex. 34].

71. Murphy believes Samson misinterpretegdituation, but she dinot try to contact
Samson and rectify its assessmamtlurphy’s action because “théyave their agreement. They

have lots of lawyers. | din’t need any more stress.ld], Ex. 1, 319:4-16].

“Thanksgiving was Thursday, November 26, 2008.
15



72. On December 2, 2008, a doctor’s raeed November 26, 2008, was emailed from

rmurphy@samson.conequesting that Murphy be excdseom work until December 10, 2008.

[Id., Ex. 45].

73. When asked in her deposition whg shiought she had been terminated from
Samson, Murphy’s response was, “I'm not real sujest think they didt think | really had
migraines and maybe they just didn’t wand&al with me and want me coming backld.[Ex.

1, 422:10-14]. She identified no other reasons for her terminationEx. 1, 423:21-23].

74. Murphy testified neither her supervigking) nor her managdBacon) told her they
did not believe she had migraine$d.[422:15-21]. She stated she had no evidence they did not
believe she had migraines “other thast how they acted about it.'Id[].

75. When asked if she considered herdiskibled, Murphy testified, “[n]ot permanently,
no.” [id., 429:25-430:2].

76. Murphy never applied for long-term disabilityd.[430:3-5].

Murphy’s History Subsequent to Samson Employment

77. Murphy testified that t#r her employment at Samson ended, she applied for work at
temporary agencies, such as Manpower anadéa€emps, and for full-time forty hour a week
positions at Williams, ONEOK and Helmerich & Payn#d.,[388:17-390:11].

78. On January 5, 2009, Murphy’s Oklahoma Employment Security Commission
(“OESC”) “Medical Statement” setting forth h®&bility to Work” states that Dr. Simmons
released her as “able to wordh January 5, 2009. On the sadeeument, in response to the
guestion, “is this person able to engage aubkual type work,” someone—allegedly Dr. Rae—

checked “yes.” [Dkt. #63, Ex. 35].
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79. Murphy testified she believed gtwuld do “part-time” work around January 2009,
but does not know if she could work 10426urs a week. [Dkt. #63, Ex. 1, 408:2-410:7].

80. In Murphy’s OESC “Initial Claim Qastions/Script,” Murphy admitted that she
answered the question, “Are ybandicapped,” with “no.” Ifl., Ex. 37; Ex. 1, 410:18-411:2].

In the same document, Murphy answereddinestion, “Do you have grcondition or other
reason that would limit or restrict yoability to work?” with “no.” |d., Ex. 37; Ex. 1, 411:14-

19]. Murphy testified as follows:

Q: Isthat a true statememnitotigh, that you don’t havena condition that would
affect your ability to work?

A: It would depend on how they asked me. If they asked me if | had any condition

other than the migraines that doctor was writing a letteabout, then | would
have said no.

Q: But just reading the question, ¢am, it's not limited to other than migraines.
It just says—

A: That's why | said if someoneas asking me these questions, | would have
guestioned them about that: Does that include—you know, so | don't, |
don’t know how to answer that.

[Id., 411:23-412:10)].

81. In her OESC application in January 2009, Murphy stated she could start work
immediately. [d.,412:11-20].

82. Contrary to her statements on the OES@, Murphy testifiedn her deposition as

follows:

Q: Next question is “Are you availalitework the same number of hours per week
as your last?” And the bloskchecked “Yes”. Then below that, “How many
hours per week did you work on yd¢ast job?” And it says “40”. So let me

ask you a question: Did yoll teese people you were able to work 40 hours
a week?

A: 1 don’'t remember saying that. | don’t know.
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Q: Well, you weren'’t able to wio 40 hours a week, were you, at this time?
A:  No.
[1d.,413:9-18; Ex. 37].
Current Medical Condition

83. At the time of her deposition in Ju2@l1, Murphy testified she feels like she could
work “probably three days a week. But | can’t tell you what three days that wouldithe EX|
1, 24:6-8]. She did not believe she abpkrform a five-day-a-week jobld[, 24:12-15]. She
believed she could work three full dagsveek for eight to 10 hours a dayd.[24:16-23]. She
also testified she believed “if somebody wouldntee, | could do a full-time job because I'm able
to make up—when | know I'm feeling good, | cdo the work. And I've always been able,
since | was in school I've had thisydl always had to overcompensateld. [24:24-25:5].

84. However, Murphy’s medical recordsted June 28, 2011, state that Murphy “now
has an almost daily headache and more thada$$ per month with headache associated with
photophobia (discomfort or pain to theesydue to exposure to light).1d[, Ex. 38, 6/28/11
Office Visit Report of Michael Weisz, M.D.]. Mphy believes this is aaccurate statement.
[Id., Ex. 1, 471:6-24].

85. Medical records show that in J&§11, Murphy had a headache for over a month.
[Id., Ex. 1, 472:25-473:12].

86. When asked if she was seeking aoyk currently, Murphy responded that she
would like to do “pet sitting” fo“people who are on vacation.'ld[, Ex. 1, 387:11-16].

87. Murphy testified she still gets migmes and they keep her from pursuing any

employment that requires hierkeep regular hoursld, Ex. 1, 387:25-388:5].
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After Acquired Evidence

88. Prior to Samson, Murphy worked atS&/ealth Management from February 2005
until January 1, 2006.1d., Ex. 1, 32:13-15; 32:19-33:3; 3&-17; Ex. 40, S&S Termination
Record].

89. On the application for employment at Samson, dated August 31, 2006, and on the
resume Murphy provided Samson, Murphy statedl she worked at S&S Wealth Management
from 2005 to the presentld[, Ex. 1, 67:21-68:21; Ex. 2; Ex. 41].

90. However, Murphy admitted during hepdsition that she was not still employed at
S&S Wealth Management when she applied at Sam$dnEk. 1, 70:20-22].

91. Murphy admitted later in her deposition that the reason she told Samson she was still
employed at S&S Wealth Managemievas that she “didn’t know hote even start listing temp
jobs that | don’t remember—there’s so maiyhem—trying to keepip my wages.” Ifl., Ex. 1,
72:10-15].

92. According to Louise Short, Muity’s former supervisor at S&S Wealth
Management, Murphy walked off the job and then accused Short of being an abusive supervisor
during her Oklahoma Employment Security Commission claim against S&S Wealth
Management for unemployment compensation benefis, Hx. 42, Louise Short Affidavit].

93. Before working at S&S Wealth Magement, Murphy worked at MetLife doing
financial transactions for brokersld], Ex. 1, 43:5-15; Ex. 3, Murphy Resume].

94. Murphy admitted in her deposition that she was not honest on her Samson
application regarding theason for leaving MetLife:

Q: Now you listed as your reaskm leaving MetLife “Company-wide layoffs
made job unstablels that the reason you left MetLife?

A:  Well, no, | guess it's not. | wagmeinated. But the company did have a, |
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did say Darlene ddeft and the new manager came in.

Q: But you were terminadl from MetLife, weren't you?

A:  Yes.

[Id., Ex. 1, 73:13-21; Ex. 2, Samson Job Application].

95. When asked if she thought Samson had atagiely on her to tell the truth in her
application, Murphy responded:

A:  Well, | mean, it was an unstable place and | was terminated for being 29

seconds late when I'd been given notes to go to the bathroom.

Q: Why didn't you just tell [Samsotijat just like you did [to] us here today?

A:  Well, | didn‘t feel like if they weren’t going to be honest, what do | do?

[Id., Ex. 1, 74:21-75:8].

96. Before MetLife, Murphy worked at Honeywelld.[ Ex. 1, 61:1-63:7]. According
to Murphy, she had to leave the company becthesewould not offer her health insurance.
[I1d., Ex. 1, 63:8-64:15].

97. However, on her Samson applicationypy stated that she left her position at
Honeywell because she was “Laid off. Office closedd:, Ex. 1, 73:22-74:11; EX. 2, Samson
Job Application]. When Samson’s counsel remihder of her earlier testimony that she “quit”

Honeywell, Murphy responded:

A: Okay, yeah, | guess technically | quBut the office is closd now. It was closed
months after itaow merged with another company.

Q: Allright.
A: |just didn’t wait for the layoff.
[Id., Ex. 1, 74:7-11].
98. Stacy Shipman, the Samson Humasdeeces advisor whiaterviewed Murphy,

stated in an affidavit:
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3. During my tenure, Samson at all tsnmplemented and enforced its policy
regarding honesty in the dpgation process, which is deribed on the application
for employment, above the applicant’s sigma line. Applcants are advised
in writing that they caand should ask questions redjag any inquiry posed
by Samson’s application; that by siggj they are certifying their responses
are true and complete; and that atsification or omission of information on the
application is sufficient cause foredusal to hire or termination of employment.

4. Had | known Ms. Murphy lied about theasons for leaving her previous employment,
Ms. Murphy would not have been hired by Samson.

5. Had | known Ms. Murphy was terminatied cause from Metlife, Ms. Murphy would
not have been hired by Samson.

6. Had | known the content of Ms. Louise Shwaffidavit, Ms. Murphy would not have
been hired by Samson.

7. Had | known, at any time prior to the cessation of her employment on December 1,
2008, that Ms. Murphy lied on hgyication, | would have recommended Ms.
Murphy for job termination, and puwant to Samson’s alpgation policy, Ms.
Murphy’s employment with Samsorould have been terminated for falsifying her
employment application.
[1d., Ex. 43, Stacy Shipman Affid.].

99. Murphy testified, she was “confident that Stacy and | had that conversation.” [Dkt.
#69, Ex. 1, 73:11-12].

100. The application Murphy signed and sutbedito Samson states, “l| agree that any
misrepresentation, falsification, or omission of &gts in this application or in my employment
interviews will be sufficient cause for refusalehployment or dismissal from employment in
the event | am hired.”ld., Ex. 2, Samson Job Application; Ex. 44].

Il. Summary Judgment Standard

Summary judgment is appropeaf the pleadings, affidavisnd depositions “show that

there is no genuine dispute asatyy material fact and the movastentitled to judgment as a

matter of law.” Fed.R.Civ.P. 56(a). The courtsintview the evidence and draw any inferences

in a light most favorable tthe party opposing summary judgmemif that party must identify
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sufficient evidence which would requirelsmission of the case to a juryAramburu v. Boeing
Co.,112 F.3d 1398, 1402 (10th Cir. 1997).

A party opposing a motion for summary judgrmeray not simply allege that there are
disputed issues of fact, but must support @aggertions by citing to particular parts of the
record, including depositions, docuntegraffidavits or other matetls. Fed.R.Civ.P. 56(c)(1).
An affidavit used to support or oppose a motion must be made on personal knowledge, set out
facts that would be admissible in evidence, ammhsthat the affiant is competent to testify on
the matters stated. Fed.R.Civ.P. 56(c)(4).réMmnclusory allegations, without evidentiary
support, do not create argene issue of factL & M Enters., Inc. v. BEI Sensors & Sys. Co.,
231 F.3d 1284, 1287 (10th Cir. 2000). [T]here isssoie for trial unless there is sufficient
evidence favoring the nonmoving party for a juryaturn a verdict for that party. If the
evidence is merely colorable, or is not sfgaintly probative, summary judgment may be
granted.” Anderson v. Liberty Lobby, Inely7 U.S. 242, 249-50 (1986).

lll. Analysis
A. ADA Discrimination Claim

The ADA prohibits employers from discrinating against “a qualifeeindividual with a
disability because of the diséity of such individual.” 42J.S.C. § 12112(a). Discrimination
under the ADA includes “not making reasoreabbcommodations to the known physical or
mental limitations of an otherwise qualified imidiual with a disabilitywho is an ... employee,
unless such covered entity can demonstrate that the accommodation would impose an undue
hardship on the operation of the bsia of such covered entityld.

To succeed on her claim that she was terrathat violation of the ADA, Murphy must

establish grima faciecase by demonstrating: (1) shelisabled within the meaning of the
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ADA,; (2) she is qualified, with owithout reasonable accommaida, to perform the essential
functions of the job she held; and (3) she wasrithinated against because of her disability.
Mason v. Avaya Communications, Ir857 F.3d 1114, 1118 (10th Cir. 2004). Murphy has the
burden of raising a genuine issuamdterial fact on each element of Ipeima faciecase.
Morgan v. Hilti, Inc.,108 F.3d 1319, 1323 (10th Cir. 2003).Murphy establishes hgrima
faciecase, Samson must state a legitimate, nonais@tory reason for the alleged adverse
employment actionSelenke v. Medical Imaging of Colora@48 F.3d 1249, 1259 (10th Cir.
2001). If Samson meets this burden, then sargqudgment is warranted unless Murphy can
show there is a genuine issue of mateaat &is to whether the proffered reason for the
employment action is pretextudd. at 1260.
1. Prima Facie Case

a. Whether Murphy Had an ADA “Disability”

Samson does not dispute Murphy has preslest@ence she is shbled within the
meaning of the ADA. Murphy has suffdrenigraines since ddhood. They occur
spontaneously and unpredictably, are triggénetioth known (cigarette smoke, hot dog smells)
and unknown causes, and render her unable tk evadrive, and caused frequent work
absences. Thus, Murphy has esthileld she had an ADA disability.

It asserts, however, that Murphy canestablish the second or third prongs ofhena
faciecase—i.e., that she was qualifieith or without accommodatins to perform the essential

functions of her job and that she was disinated against becausther disability.

> This motion is decided without regardtte recently enacted ADA Amendments Act of 2008
(“ADAAA") (effective January 1, 2009) because the ADAAA does ngilapetroactively.
Hennagir v. Utah Dep’t of Corr587 F.3d 1255, 1262 n. 2 (10th Cir. 2009).
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b. Whether Murphy Was Qualified With or Without Accommodations to
Perform the Essential Functions of Her Job

The Tenth Circuit applies a two-part analysis to determine whether a person is a
“qualified individual” under the ADA.Davidson v. Am. Onlin837 F.3d 1179, 1190 (10th Cir.
2003). First, the court must determine wieetthe individual caperform the essential
functions of the job.d. If not, the court must then determine whether any reasonable
accommodation by the employer would enable her to perform those fundtions.

(1) Whether Plaintiff Can Perform the Essential Functions of Her Job

The plaintiff bears the burden sfiowing she is able to perm the essential functions of
her job. Mason,357 F.3d at 1119, citingS Airways, Inc. v. Barnetd55 U.S. 391, 400 (2002).
“Essential functions” are the “fundamental joliids of the employmengosition the individual
with a disability holds or dess.” 29 C.F.R. § 1630.2(n)(1)'he ADA requires the court to
consider “the employer’s judgment as toavfunctions of agb are essentiaMason,357 F.3d
at 1119. [T]he essential function inquiry is mtended to second guess the employer or to
require the employer to lower company standards.”

The job description for the Accountidgsistant states, under the “ESSENTIAL
FUNCTIONS” heading that “igular and punctual attendancenattrk is an essential job
function...and is necessary to your individutiéetiveness and that of your work group.
Regular and punctual attendanceeguired of all employees.” [Dkt. #63, Ex. 4]. Further, the
job description lists numerous pemsibilities that were timeesisitive, including the tasks of
keying invoices within five days of receipt, examining vouchers of drilling, completion and lease
operating expenses daily, keying deposits dailgsoreceived, keying invoices within five days
of receipt. [d.]. The Accounting Assistant is requiréo work “[u]lnderclose supervision.”

[1d].
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Murphy asserts she would have been able to perform her job if Samson had permitted her
to make up time missed by working late or oreltends. Samson, though, contends that regular
and punctual attendance was asential function of #job; and allowing Murphy to make up
missed time would have made it impossible for hdulfdl the essentiafunction of regular and
punctual attendance. Moreover, allowing Murpbyvork outside of regular schedule would
make it impossible for her to perform her wotdntler close supervision,” asquired in the job
description.

In Mason,the Tenth Circuit tacklethe question of whether physical attendance in the
workplace is itself an essential job function. Ehehe plaintif—a “service coordinator” for a
global corporation specialiry in communications sysins—requested the employer
accommodate her post traumatic stress disdrgletlowing her to work from home. The
employer argued the employee’s physical attendahite administration center was an essential
function of the job because it was a low-levelithp position, administrative in nature, and
required supervision and teamworlkl. at 1120. The employer peggted evidence that (1) it
considered attendance at the administration cesipervision, and teamwork as essential
functions of the serviceoordinator position, (2)lleof its service coordinators work their entire
shift at the administration centers, (3) it has never permitted a service coordinator to work
anywhere other than an administration cented, @) service coordinatocannot be adequately
trained or supervised if they amet at the administration centdd. Plaintiff, in response, relied
on her own firsthand experienasserting that she had pmrhed the duties of service
coordinator for over two years and was well awarthe job functions of the position; her job
consisted primarily of working on the computhrough phone and fax lines to coordinate

service calls for customers; nasttsupervision nor teamwork veeessential functions of the
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position because the job description made no memi being supervised or “teamwork” as a
duty or responsibilityand “teamwork” is not essential because one of the other service
coordinators could perform “teaming” dutiexblas covering for a co-employee on brekk.

The court found Mason’s own testimony that sbald perform the essential functions of
the service coordinator position from home wasifficient under Rule 56(c) to create a genuine
issue of material fact concerning thesential functions of the positiold. at 1121. It held that
Mason’s physical attendance a¢ thdministration center was assential function of the service
coordinator position because the positiequired supervision and teamworlkl. at 1119, 1122.
The court concluded Mason’s casas not one in which the essahfunction inquiry must go to
the jury because no reasonableyjoould find for Mason applyg the factors set forth in 29
C.F.R. § 1630ld. at 1122.

The overwhelming weight of authority suppattie conclusion that, in a work setting
such as is presented here, regular andtpahattendance is an essential functi&eoughan v.
Delta Airlines, Inc.1997 U.S. App. LEXIS 12232 **7-8 (101Bir. 1997) (essential function of
flight attendant’s job was to show up f@ork when scheduled and the requested
accommodation “will not allow her to perform assential function—that is, show up for work
on a regular basis”Jfhompson v. Cendant Corfi30 F. Supp.2d 1255, 1260 (N.D. Okla. 2001)
(“It is well settled that rgular and reliable attendanceais essential job function in
itself....Failure to be present for wodisqualifies an employee under ADAHypes v. First
Commerce Corpl34 F.3d 721, 727 (5th Cir. 1998) (per curia@gntt v. Wilson Sporting
Goods Co.143 F.3d 1042, 1047 (6th Cir. 1998)yndall v. Nat’'l Educ. Centers In@1 F.3d

209, 213 (4th Cir. 1994)/ande Zande v. Wis. Dep’t of Admi¥, F.3d 538, 544 (7th Cir. 1997).
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With respect to the first part of the tyat inquiry, the courtoncludes Murphy could
not perform the essential funatis of her job with or withouaccommodation, because she could
not fulfill the essential function ofymctual and regular attendance.

(2) Whether Samson Could Reasonably Accommodate Murphy

To defeat an employer’s motion for sumuy judgment, the employee must first
demonstrate that an accommodatimpears reasonable on its fadason 357 F.3d at 1122.
The burden of production then gkito the employer to presestidence of itsnability to
accommodateld. If the employer presents such estite, the employee has the burden of
coming forward with evidence concerning her individual capabilities and suggestions for
possible accommodations to rélle employer’s evidencdd. Whether an accommodation is
reasonable under the ADA is a mikkquestion of fact and lawid.

The court inMasonnoted, “We have consistently heldhat an employee’s request to be
relieved from an essential function of the posii®not, as a matter of law, a reasonable or even
plausible accommodatiorid. citing Wells v. Shalad&228 F.3d 1137, 1192 (10th Cir. 2000);
Davidson v. America Onlin837 F.3d 1179, 1192 (10th Cir. 200B)azier v. Simmong54
F.3d 1247, 1261 (10th Cir. 2008mith v. Blue Cross Blue Shield of Kan., 1662 F.3d 1075,
1076 (10th Cir. 1996). Furthethe ADA does not even require an employemimdifyan
existing position in order to accommodate a disabled employde.£iting Martin v. Kansas,

190 F.3d 1120, 1133 (10th Cir. 20@Merruled on other grounds, Bof Trustees of Univ. of
Ala. v. Garrett531 U.S. 356 (2001) (emphasis added).
Further, where—as here—an employee continoiegek leave and it is uncertain if or

when she will be able to retuta work, a leave of absencenist a reasonable accommodation.
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See Cisneros v. Wilso?26 F.3d 1113, 1130 (10th Cir. 2000gldez v. Mueller Supply Co.,
Inc.,2012 U.S. App. LEXIS 2783 (1010ir. 2012) (unpublished).

Here, Murphy wanted Samson to dispetagally with the punctual attendance
requirement and allow the presence or absence of her admittedly frequent and unpredictable
migraines to dictate her work schde. In light of the time sensie nature of the tasks, and the
requirement for “close supervision,” the court finds Murphy has failed to demonstrate the
requested accommodation is reasonable on its faee.Maziarka v. Mills Fleet Farr245 F.3d
675, 681-82 (8th Cir. 2001) (employee’s suggested accommodation—that he be allowed to be
absent and make up the missed time later—doegrovide a reasonab#dternative, as the
suggestion presumes that regular, predictable attendance is not an essential function of his job;
employer is under no obligation to reallocateglsential functions of a position or to hire
additional employees or reassign existing veoskin order to compensate for employee’s
unexpected absenceBarl v. Mervyns, Inc.207 F.3d 1361, 1367 (11th Cir. 2000) (a request to
arrive at work at any time and make up mhissed time at the end of her shift was not a
“reasonable accommodation”yVaggoner v. Olin Corp.169 F.3d 481, 485 (7th Cir. 1999)
(request for employee who suffered from frequsmitures to miss work any time she felt she
needed to was not a “reasonable accommafaiecause employer “was not obligated to
tolerate erratic, unreliable attendance oprtavide an accommodation which would impose an

undue hardship on the busines§”).

® Plaintiff relies onvalle-Arce v. Puerto Rico Ports Authori§51 F.3d 190 (1st Cir. 2011), for
her proposition that a flexible schedule constitutes a reasonable accommodatiafie-Arce,

the court found the general ruleat attendance is an esserfigction of any job was not
dispositive because the district court faileddmsider evidence that the flexible schedule
plaintiff had requested would have enabled her to fulfill the essential function of atterldance.
at 200.There, plaintiff hadbeen allowed to work a flexiblchedule for several years and during
that time and had never been reprimanded for attenddchddere, the evidence establishes that
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Murphy has failed to establish the secoredrednt of a prima facie an ADA claim for

failure to accommodate. Therefore, Samsanit#tled to summary judgment on the claim.
c. Whether Murphy was discriminated against because of her disability

To establish the third element opama faciecase for disability discrimination, Murphy
must present “some affirmative evidence thatbility was a determining factor in the
employer’s decision."Morgan v. Hilti,108 F.3d 1319, 1323-24 (10th C1097). “This burden
IS not onerous, but it is alswt empty or perfunctory.’ld. (Quotations and citations omitted).
Murphy “must present evidence thdtthe trier of fact findst credible, and the employer
remains silent, she would be entitledudgment as a matter of lawld.

Murphy asserts Samson discriminated againsbased on her disability by (1) refusing
to allow her to apply for an internal transfé) criticizing her performance in her 2008
performance review an@) terminating her.

It is undisputed that in thmonths before Murphy attempted to apply for a transfer,
numerous invoices were returned to her beeale had paid the wrong vendors, paid vendors
twice, and/or used incorrect coding. Thisraeo evidence—other than Murphy’s own opinion—
that the refusal was based on her migraines.

Thus, summary judgment for the employer on Murphy’s ADA claim is also appropriate
because plaintiff has failed to establish the third elemenpdfrea facieADA claim—i.e., that

she was discriminated against oe thasis of her disability.

Samson attempted to accommodate Murphylloyvang her to make up time until the end of
August 2008, but that it was not working well. Btdf was made aware of performance errors
in numerous emails from May through Aug@608; in the June 11, 2008 meeting regarding the
internal job transfer; and duririge meeting regardinger draft performance review. Further,
even with a flexible schedule, Murphy couldt make up all the time she missed. Her PTO
balance was negative 33 hourédune 23, 2008—nbefore she took FMLA leave. [Dkt. #72,
Ex. 49].
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B. FMLA Retaliation Claim

Where there is no direct evidence of retadia, the court analyzes a retaliation claim
under the burden-shiftinfigamework set forth iMcDonnell Douglas Corp. v. Gree#11 U.S.
792 (1973). Thus, Murphy must first presemptriana faciecase of retaliatiorwhich then shifts
the burden to Samson to produce a legitimadadiscriminatory justification for taking the
disputed employment actionnette v. University of Kans&®/1 F.3d 1233, 1237 (10th Cir.
2004). If Samson satisfies this standard, the bustéts back to plaintiff to provide evidence
showing that the employer’s proffereshsons are a pretext for discriminatiod.

1. Prima Facie Case

To establisha prima faciecase of retaliation, Murphy must show that (1) she availed
herself of a protected right under the FML(&) Samson took an action that a reasonable
employee would have found materially adverset €8) a causal connection exists between her
protected activity and thalgerse employment actiorsee Metzler v. Federal Home Loan Bank
of Topekad64 F.3d 1164, 1171 (10th Cir. 2006). Itiscontroverted that Murphy has
established the first two elememtsher retaliaton claim. Murphy availed herself of all 12 weeks
of FMLA leave and Samson took adverse actlogrsby refusing to allow her to apply for an
internal transfer, giving her a gative performance evaluation amtimately terminating her.
The issue, then, is whether plaintiff has bbsfied a causal connection between the protected
activity and the adverse actions.

In order to establish a causal connectiomvben her protected taaty and the adverse
employment actions, Murphy must proffer evidenceiafumstances that justify an inference of

retaliatory motive.Annett,371 F.3d at 1239. Temporal proximity between the protected act and
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the adverse action may sufficedemonstrate causation for the pose of establishing a prima
facie caseld. at 1240.

Murphy requested FMLA leave on June 2608, and was approved on or about June 24,
2011. She submitted the internal job applman June 11, 2008, before she applied for FMLA
leave. Therefore, the supervisors’ refusapprove the application could not have had anything
to do with the FMLA leave. However, the perhance evaluation and her termination occurred
after Murphy’s FMLA request and serve to e$itdbat least a prima facie showing of a causal
connection between the protectattivity and the adverse actioffherefore, the court finds
Murphy has proffered sufficient evidence to ebsiba prima facie claim of retaliation, thereby
shifting the burden to Samsonadiculate a legitimate nondiscriminatory reason for the adverse
actions.

2. Legitimate Nondiscriminatory Reason

Numerous emails regarding unsatisfactoork performance—many sent before Murphy
requested FMLA leave—support the statements nmaturphy’s draft pedrmance evaluation.
Samson’s desire to correct an employeet$sgpmance deficiencies is a legitimate
nondiscriminatory reason for raising théssues in her performance review.

Similarly, Samson’s STD policy required a doaaertification to extend her short term
disability leave. Murphy had a doctor’s certification for STD letlweugh November 20, 2008.
When Murphy failed to return to work and didtqmwovide a doctor’s cefication to extend the
leave—despite promising Samson another haodet week” (November 24-November 28)—
Samson had a legitimate nondiscriminatory redederminate her employment on December 1,
2008.

Thus, the burden shifts back to Murphy to establish tb#gued reasons are pretextual.
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3. Evidence of Pretext

Murphy argues the proffered reason for theauafable performance review is pretextual
because she explained to King she had beerettdd complete her job responsibilities in a
different manner and King failed to consMltirphy’s previous pgormance review.

Additionally, Murphy contends the supervisors began scrutinizing her work, claiming she was
undependable because of her migraines and “jumped at the first opportunity to terminate
[p]laintiff under the guise of the STD Agreement.” [Dkt. #69 at 31].

The record clearly establishes Murphydaa number of mistakes in handling and
paying invoices—both before and after she toolLANtave. Murphy characterizes the errors
as insignificant. However, is the manager’s perceptiontbe employee’s performance—not
the employee’s subjective evaluation of her performance—that v@relen determining pretext.
Shorter v. ICG Holdings, Inc1,88 F.3d 1204, 1209 (10th Cir. 1999).rther, an employer is not
required to excuse an employee’s unsatisfactory performance merely because it potentially
relates to an employee’s disabilitilamilton v. Southwestern Bell Telephone @86 F.3d
1047, 1052 (5th Cir. 1998) (An employee cannadéhbehind the ADA and avoid accountability
for his actions”).

Similarly, Murphy contends Samson shoulddarovided her with a warning before
terminating her when she failed to provide a doctoedification for exterisn of her STD.

The court may not ask whether Samson’s reasons‘wése, fair or correct; the relevant inquiry
is whether the employer honestly believedréasons and acted in good faith upon theRidgs
v. Airtran Airways, Inc.497 F.3d 1108, 1118-19 (10th Cir. 2007). The STD policy clearly
requires a doctor’s certification. Her doctcertification expired on November 20, 2008 , and

Samson had heard nothing at all from heresiNovember 21, 2008. As of the morning of
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December 1, 2008, Samson had no doctor’s cetiic@xtending Murphy’s leave of absence.
Whether Samson acted “fairly” ot at issue. Murphy has showo evidence of pretext in the
termination.

Samson is entitled to summary judgmon Murphy’s retaliation claim.

C. Oklahoma Anti-Discrimination Act Clam

Murphy alleges she was discriminateciagt based on her disability under the
Oklahoma Anti-Discrimination Act (“OADA”), 25 0. 1302, in violation of Oklahoma public
policy underBurk v. K-Mart,770 P.2d 24 (Okla. 1989).

Where a plaintiff's federal discriminatiartaim fails, so too does her OADA clainsee
Barzellone v. City of Tuls2000 WL 339213, at *5 (10th Cir. Ma31, 2000) (unpublished).

Samson is entitled to summary judgment on Murphy’s OAEMK tort claim.

D. Breach of Contract Claim

Murphy alleges Samson breached the STDe&grent by terminating her, because the
doctor’s certification wa still in effect untilMurphy was able to seespecialist in Oklahoma
City.” Alternately, she argues eviéthe certification was not ieffect, the most Samson could
do under the STD Agreement was place her on “no pay status.”

The STD Agreement provides, “If you do rsatbmit an updated phygn'’s certification
you will be placed on a no pay status until tletification is receigd by the Samson HR

Department.” [Dkt. #63, Ex. 23]Further, it states)f you do not return to active employment

" Samson asserts the STD Agreement wasimgtmore than an agreement required by
Oklahoma Administrative Rul®AC 380:30-1-7(c)-(e) to permit Samson to deduct from the
employee’s final pay any STD pay that is owed to Samson as a result of the agreement.
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after your STD benefits cease, your employnweiitbe terminated, unless your Long Term
Disability [‘LTD”] application is pending.” Id.].

The STD Policy states, “Any employee abdemin work due to STD Leave must furnish
a written statement from an acceptable (to Sarnphysician explaining the necessity for such
absence.” [Dkt. #63, Ex. 22]. Further, it s&t“If an employee does not return to active
employment after STD benefits ceasss|| the employee will be considered to have abandoned
their [sic] job and will be terminated, unless the employee’s claim for Samson’s LTD (Long
Term Disability) Plan is pendingAdditionally: “The conditions othis policy do not create a
contract of employment nguarantee of employment for any period of timdd.]|

The last doctor’s note Murphy submdteras on a form provided by her physician’s
office, Neurological Associates of Tulsa, IN©kt. #63, Ex. 29]. Murphy asserts that because
the doctor not only provided a date of NovemBO0, 2008, but also checked the “pending” line,
she was excused until after the congdidtawith the Oklahoma City physician.

The court rejects this view. The doc¢soNovember 20, 2008 note about Murphy’s
anticipated consultatiowith an Oklahoma City physiciandinot abrogate the STD Policy and
STD Agreement requirement fospecificreturn date. The STD Policy, the STD Agreement
and email communication between Cromer and Murphy make it clear Murphy understood the
time sensitive nature of the doctor’s excuse.

In the letter notifying Murphy of her termation, Samson recited the history of Murphy’s
failure to provide an updateubtification. The last doctor'sertification excused Murphy from
work until November 20, 2008. Based on Murphydsnmunications with Cromer, it is clear she
understood an updated note was required, andtaterl she would subinthe information the

week of November 24, 2008. Nevertheless, shedfailgprovide an updated certificate. Samson
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was entitled to—and did—place Murphy on a fray” status as of November 20, 2008.
Further, the STD Policy and STD Agreement atsale it clear that if an employee failed to
return to work after STD had terminated, Samsould deem her job position as having been
abandoned. As of December 1, 2008, a total afdys had passed since the certification had
expired. Samson deemed that Murphy had abandoned the position and terminated her on
December 1, retroactive to November 20, 2008.

The court finds Samson did not breach the STD Agreefnent.

E. IIED Claim

Oklahoma first adopted the tort of intemal infliction of emotional distress Breeden
v. League of Services Corg57 P.2d 1374 (Okla. 1978). The tmetuires evidence of extreme
and outrageous conduct coupled vadvere emotional distres&aylord Entertainment Co. v.
Thompson958 P.2d 128, 149 (Okla. 1998). To recover damages for intentional infliction of
emotional distress, a plaintiff must prove: (1) tlefendant acted intentidihaor recklessly; (2)
the defendant’s conduct was extreme and gatras; (3) the defendant’s conduct caused the
plaintiff emotional distressand (4) the resulting emotional distress was seveoeputer
Publications, Inc. v. Weltod9 P.3d 732, 735 (Okla. 2002)aemi v. Church’s Fried Chicken,

Inc.,931 F.2d 1379, 1387 (10th Cir. 1991).

8 Samson also argues plaintiff's claim for breackaftract should be barred by the doctrine of
after-acquired evidence based on misrepresentalurphy made in her application for
employment. Courts applying Kansas law hadepted the doctrine to limit damages or
completely bar breach of contract claimSee Stouder v. M&A Technology, I012 U.S.

Dist. LEXIS 1367, at *33 (D. Kan. 2012)ting Gassman v. Evangelical Lutheran Good
Samaritan Soc’y933 P.2d 743, 747 (Kan. 1997). As Samscknowledges, no Oklahoma
Supreme Court or Tenth CircuibGrt of Appeals cases have admpthis doctrine. The court
declines to do so in this case, as the mresgntations in Murphy’s employment application
have nothing to do with the STD Agreement.
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The trial court acts as a gatekeepegarding the outrageousness of the defendant’s
conduct and the severity thfe plaintiff's distressid. The trial court’s gatekeeper role with
regard to the second and fourth elements of ti@tdlED ensures that only valid claims reach
the jury under the appropriate legal standatds.

Regarding the “extreme and outrageous cotidtiement, the Oklahoma Supreme Court
has commented:

Liability for the tort of outrge does not extend to merauits, indignities, threats,

annoyances, petty oppressions, or other trivialities. The rough edges of our society

are still in need of a good deal of filing down, and & tieantime plaintiffs must

necessarily be expected and requirededardened to a certain amount of rough

language and to occasional acts Hratdefinitely inconsiderate and unkind....
Eddy v. Brown715 P.2d 74, 77 (Okla. 1986). (Citations and quotations omitted).

“Clearly, not every discrimination claim, wietr it is based on age, race, national origin,
or gender, automatically supports a claim faemtional infliction of emotional distress.”
Marshall v. Nelson Electric/66 F.Supp.1018, 1028 (N.D. Okla. 1991) citteBigandchamp v.
United Air Lines, Inc.854 F.2d 381, 384-85 (10th Cir. 1988hn order to prevail on an IIED
claim based on alleged discrimination, pldfnmtiust show extreme and outrageous conduct on
the part of the employeiKannady v. City of Kiow&006 WL 3452552 *7 (E.D. Okla.
November 29, 2006), citinGrandchamp.

Murphy’s evidence does not meet this standard. Inasmuch as the court has already
entered summary judgment against plairdiffher ADA discrimination and retaliation claims

and her claim for breach of contract, the termamaitself cannot serve as the basis for an IIED

claim. See Kannady, supra.
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IV. Conclusion
For the foregoing reasons, Samson’s Miotior Summary Judgment [Dkt. #63] is
granted.

ENTERED this 18 day of April, 2012.

Az L. Do—cece

GREGOR LK) FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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