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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

PAUL ROSS JENNINGS, )
)
Plaintiff, )
)
VS. ) Case No. 10-cv-811-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Paul Ross Jennings, pursuané4® U.S.C. § 405(g) and 42 U.S.C. § 1383(c),
requests judicial review of the decision d¢ie Commissioner of the Social Security
Administration denying his application for disabillignefits under Title 1l of the Social Security
Act (“Act”). In accordance with 28 U.S.C. § 636(c)(1) and, tBe parties have consented to
proceed before the undersigned United States ditagge Judge. (Dkt. # 8). Any appeal of this
order will be directly to th&enth Circuit Court of Appeals.

Review

When applying for disability benefits, a plathbears the initial btden of proving that
he or she is disadtl. 42 U.S.C. 8§ 423(d)(5); 20FCR. 88 404.1512(a), 416.912(a). “Disabled”
under the Social Security Act is defined as ‘timability to engage in any substantial gainful
activity by reason of any medicaltyeterminable physical or mahtimpairment.” 42 U.S.C. §
423(d)(1)(A). A plaintiff is disabled under th&ct only if his or her“physical or mental
impairment or impairments are of such sevetiitgt he is not only unéd to do his previous
work but cannot, considering hiseggeducation, and work expergs engage in any other kind

of substantial gainful work in the national econo” 42 U.S.C. 8§ 423(d)(2)(A). Social Security
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regulations implement a five-step sequential protegvaluate a disability claim. 20 C.F.R. 88

404.1520, 416.920; Williams v. Bowen, 8&&2d 748, 750 (10th Cir. 1988) (setting forth the

five steps in detail). “If a determation can be made at any of the steps that a plaintiff is or is not
disabled, evaluation under a subsequent step is not necessary.” Williams, 844 F.2d at 750.
The role of the court imeviewing a decision of the @amnissioner under 42 U.S.C. §
405(g) is limited to determining whether thecdion is supported by substantial evidence and
whether the decision contains a sufficient b&sidetermine that the Commissioner has applied

the correct legal standards. Grogan Barnhart, 399 F.3d 1257, 1261 (10th Cir. 2005).

Substantial evidence is more thanscintilla, less than prepordace, and is such relevant
evidence as a reasonable mind might accepteguatke to support a conclusion. Id. The Court’s
review is based on the record, and the Court will “meticulously examine the record as a whole,
including anything that may undercoit detract from the ALJ’s findigs in order to determine if

the substantiality test has been met.” IdeThourt may neither re-weigh the evidence nor

substitute its judgment for that of the Cormsioner. See Hackett Barnhart, 395 F.3d 1168,

1172 (10th Cir. 2005). Even if th@ourt might have reached a different conclusion, if supported

by substantial evidence, the Commissioner’s sieni stands. White v. Barnhart, 287 F.3d 903,

908 (10th Cir. 2002).

A disability is a physical or mental pairment “that results from anatomical,
physiological, or psychological abnormalitiesiathare demonstrable by medically acceptable
clinical and laboratory diagnosttechniques.” 42 U.S.C. § 423 (d)(3). “A physical impairment
must be established by medical evidence ctingisf signs, symptoms, and laboratory findings,

not only by [an individual's] statememf symptoms.” 20 C.F.R. 88 404.1508, 416.908. The



evidence must come from “acceptable medical sources” such as licensed and certified
psychologists and licensed physitga20 C.F.R. 88 404.1513(a), 416.913(a).
Background

Plaintiff was born March 22, 195hd was 50 years old at then& of the final decision
of Administrative Law Judge ALJ") Charles Headrick on Malhc12, 2010. (R. 920). Plaintiff is
511" tall and weighs 300 pounddd. Plaintiff graduated gh school and has additional
vocational training in broadcasg, travel, and truck driving. (R. 921). Plaintiff's prior work
history consists of an auto panpuller, service order dispatchdglivery driver, airport security
attendant, and “a provider for the disabled.” (R. 945). Plaintiff alleged a disability onset date of
July 14, 2008. (R. 129).

Plaintiff had a hearing before the Abd February 10, 2010. The ALJ issued a decision
on March 12, 2010, denying plaintiff's claim for béte Plaintiff appealed that decision to the
Appeals Council, which declined to rew the decision of the ALJ. (R. 1-4).

ALJ Hearing Summary

In his opening statement, plaintiff's attesndiscussed a functional capacity evaluation
performed in conjunction with plaintiffs Work&r Compensation claim. He stated since the
state agency RFC was completed at approximdkelysame time, the reviewer completing the
Social Security RFC form did not have the Hénaf that evaluation, wich indicated plaintiff
could lift at a sedentary levddut could only sit threhours in an average work day. The attorney
claimed that when considering that evaluatiothwie psychological limitations found in exhibit
34F (a Mental RFC assessment completed na&ag physician Sally Varghese, M.D.), the

plaintiff should be found disabled atep five. Plaintiff's counsel also proffered the theory that



based on testimony from the vocai expert (“VE”), plaintiffwould “grid out at 201.14.” (R.
919).

Plaintiff testified he last worked as a setguguard at the aport in July of 2008, and
ended that employment due to ieased pain in his back. (R. 922)aiRtiff stated that he has not
attempted to return to work because of back pathan inability to lift._Id. He said when he left
the security guard job, he hadrgery to remove hardware plaaharing an earlier back surgery
after an on the job injy at a funeral hom&(R. 924). The doctors platiff saw in conjunction
with his workers’ compensation injury were Bmnagnost, Dr. Hicks, and Dr. Trinidad. (R. 925).
He stated that based on reports from these dndte was examined to determine his remaining
functional capacity and was told he could ndtriore than ten (10) pounds, and not to “do any
stooping, bending, or anything unnecessarily.” §R6). His workers’ compensation claim was
settled for $23,000.00. Id. Plaintiff said he has besiting a therapistpsychologist, and a
psychiatrist at Bill Willis Community MentdHealth Center since 2006. (R. 926-927). Plaintiff
said he is on medication for depression, bid fae medication has ba changed three times
because each became ineffective. (R. 927).

Plaintiff stated he takes amty medication which allows him to sleep four to five hours
without thinking about his depreesi and pain. He also sleealf to five hours a night. (R. 928,
933). He lives in a travel trailer anrented lot, does not care tbe lot, prepares small meals for

himself, and does very little housekeeping. 89, 935). He attends a small church twice a

! Plaintiff testifies he has had “seven or eigh#ick surgeries. (R. 938Yhe ALJ clarified this
point by walking plaintiff through the actusélack surgeries he has had, which were three
including removal of hardware. The remaining suigs were to clean out and treat an infection.
(R. 942-943).



week, and is able to deal withe people at the church becausenhhs little contact with them.
(R. 929). He does not visit with friendsfamily, in person or on the phone. (R. 930).

Plaintiff testified thathe is able to lift no more thannt€10) pounds, that he believes he
can sit a total of three (3) hoursa workday (in 30 minute periodgnd stand a total of one to
two hours in eight (ten thfteen minutes at a time). Aftaitting 30 minutes or standing about 15
minutes, plaintiff said he experiences pain in his bthelt radiates dowhis left leg. (R. 930-
932). He testified he can walk approximatdl§0 feet before experiencing back paiand
cannot bend from the waist to do anything, statiags prescribed Lortab for pain. (R. 932). He
also claimed he uses “the psychotropic meait(no medication nameas given) for anxiety
and pain relief. (R. 933). Describing the effeatshis depression and aexy, plaintiff said he
becomes angry, confused, and is unable@riderstand what people are saying. (R. 934). He
claims to have no history with uly or alcohol abusend that he is compliantith his psychiatric
treatment plan. Id.

Plaintiff owns a vehicle and stat he is able to drive f@pproximately 45 minutes to an
hour at a time before having to stop and get otlh@fvehicle due to back problems. (R. 936). He
claimed to watch TV and movies in order to p@as® when he is noteéping. (R. 937). He also
claimed he is not currently receiving any medicehtment, because he does not have the money
to pay for it. He is treated at Bill Willis @amunity Mental Health Center for free, but he
claimed doctors there hateld him there is nothing more themn do for his physical problems.

(R. 938). He stated he has no problenth Wwis hands or reaching overhead. Id.

? Plaintiff later makes a statement he can v24lR-300 feet before pain impairs his progress and
he begins to limp. (R. 938).



Medical History

Plaintiff presented to the St. FramcEmergency Room on January 1, 2007 with
complaints of lower back pain that radiatown his left leg. He denied a recent injdrR.
238-255). He was released withstructions for home treatment of a strained muscle, which
included a narcotic pain reliever, a musclexefarest, ice, and compression packs. (R. 244).

Plaintiff presented to David R. Hicks, M.bf Central States Orthopedic on January 12,
2007 after his work related injurgomplaining of back pain with radiation into his legs. Dr.
Hicks had performed a prior fusion surgery oaimiff’'s lumbar spine at L4-5 and L5-S1. He
noted plaintiff's past historgf hypertension, renal dysfunction, diabetes mellitus, and arthritis.
Upon examination, plaintiff displayed tendernes®r the “posterior eleemts of his lumbar
spine and left posterior iliac @ without significant gatic notch, groin ococcygeal pain.” (R.
493). Plaintiff's range of motiom both hips was normal, and straight leg testing was negative
bilaterally. Dr. Hicks’ impressions were: (1) Hedllumbar fusion L4-5 and L5-S1; (2) Lumbar
strain versus L3-4 disk herniation; and (3) Noaes neurological deficitdHe prescribed Lortab
(a narcotic pain reliever); Flexeril (a musctdaxer); and Naprosyn (an anti-inflammatory pain
reliever used for arthritis), an@ferred plaintiff for physical #rapy and an MRI of the lumbar
spine.

Plaintiff received physical therapy at @opedic Hospital of Oklahoma from January 18,
2007 through January 31, 2007. (R. 421-434). Sevestds in his records indicate he was
“tolerating activities well.” (R. 427, 428, 430, 431, 43R returned to Dr. Hicks February 2,

2007. Plaintiff visited Dr. Hicks for the resultstut MRI and treatmerdptions. Dr. Hicks noted

®The record reflects that plaintiff presentedSio Francis Health System after a work related
injury to his back on December 29, 2006. (R. 250).
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the MRI revealed evidence of spinal stenosis@at 3 and L3-4 levels of his lumbar spine. No
“clear pattern of motor, reflear sensory loss” wa®und in either lower extremity. (R. 495). Dr.
Hicks' plan of treatment included an epidusséroid injection to plaintiff's lumbar area, and
work restrictions of no lifting over ten (10) pounds. Id.

On February 9, 2007, plaintiff received trecommended epidural steroid injection to
treat stenosis that had developed over theo$ites lumbar fusion. (R. 419). On March 1, 2007,
Dr. Hicks examined plaintiff aftathe epidural steroid injectiondlinot help plaintiff's pain. He
did not note any “clear pattern wfotor, reflex or sensory loss” #ither leg. Dr. Hicks noted an
intention to send plaintiff to a “spine rehalmgram,” gave him no new prescriptions, and stated
he could continue to work with the samestrigtions (no lifting or carrying over ten (10)
pounds). (R. 507).

Dr. Hicks referred plaintiff to physical thegsy at Orthopedic Hospital of Oklahoma from
March 5 through March 30, 2007. (R. 395-415). Plaimtffisistently complagd of lower back
pain radiating down his left leg. The therapist alensistently noted plaintiff “appeared to be in
less discomfort post treatment.” (R. 401-410).

Plaintiff received an epidurateroid injection at L2-3 and L4-5 on April 27, 2007 for
acquired spinal stenosis at those levels wiggenerative disc disease. (R. 393). On May 10,
2007 Dr. Hicks noted plaintiff expemced little relieffrom two (2) epidural steroid injections,
and likely had reached maximum medical improvement. He requasfadctional capacity
evaluation to determine any permanent restrictions. (R. 509).

Plaintiff had a Functional Capacity Evaliem (“FCE”) at Orthopedic Hospital of

Oklahoma on June 8, 2007. (R. 196-213). The examfiound plaintiff demonstrated a light



“physical demand level,” showing a maximum lifting capacity of 20 pounds occasionally. A
frequent lifting limitation was not determinecdause plaintiff complained he was unable to
squat to lift the crate off the floor. He was unaldleeomplete a kneeling test and a frequent lift
test from waist to shoulder due to pain.eTaxaminer noted plaintiff's efforts on the FCE
suggested an invalid test, stating he testedipesin four of seven Waddells Signs for “possible
non-organic back pain.” Symptomagnification was also suggestgge to reported pain levels

of 6 of 10. (R. 196, 361-388).

Plaintiff returned to Dr. Hiks on June 14, 2007 for the resuf his FCE and learned he
could “safely work” with the restriction of nidting or carrying morethan 20 pounds. Plaintiff
informed Dr. Hicks he was so uncomfortable ardaily basis, he wished to proceed with
decompression and fusion surgery. Dr. Hicks notedvag able to work safely with restriction
until surgery. (R. 510). Onjuly 10, 2007, Dr. Hicks performed “decompressive lumbar
laminectomies with wide bilateral decompressforaminotomies at L2-3, L3-4.” (R. 258-262,
324-356, 487-488). During the operation, a nereaduction was performed. Changes were
noted and Dr. Hicks was notifie@R. 347). After developing a $th infection in the incision
from the July 10, 2007 lumbar decompression syrder. Hicks and Marld. Grosserode, M.D.
admitted plaintiff to St. Francis Hospital on J&Ig, 2007 for additional suegy and treatment of
the infection. (R. 215-237, 485-486).

Plaintiff was seen on August 23, 2007 for ldfe up visit after surgry. A subcutaneous
infection developed post-operatively, which wasated with intravenous antibiotics. Dr. Hicks
noted an x-ray revealed “a rapidly consolidating ittt yet healed fusion at L2-3 and L3-4 with

retained Legacy instrumentation.” (R. 478). Hpnion was that plaintiff remained “temporarily



totally disabled,” and he hoped plaintiff would be able to begin a spinal rehabilitation program
within three (3) weeks. Id.

By plaintiff’'s September 13, 2007 follow up vidiis infection had redeed itself and his
antibiotic was discontinued. Dr. €ks again noted an x-ray showed a “consolidating fusion at 2-
3 and 3-4 laterally with retained Legacy instrunag¢ion at those levelsgnd that plaintiff had a
“healed fusion without instrumentan at L4-5 and L5-S1.” (R. 477r. Hicks stated he wanted
to start plaintiff on an aquatitherapy program. Id. Plaintifiresented for another follow up
appointment on October 1, 2007. He attended aqtlaiapy sessions fordtprevious three (3)
weeks, and showed a fifty percent improvement. The fusion was not yet “rock solid,” but it
continued to consolidate. Dr. Hicks decidedipliff should advance to a land based therapy
program before having a functional capacitgessment performed. (R. 476). Two days later,
plaintiff presented to Dr. Hicks with ar@r staph infection. Debridement surgery was
performed October 4, 2007. (R. 257, 296-3235, 484). On October 15, 2007, Dr. Hicks
removed plaintiff's stitches andoted he was in little pain. (R74). Plaintiff presented with a
headache and possible fever on October 26, 200Wadeconcerned his infection had returned,
but Dr. Hicks performed an examination tbfe wound site and found it benign. An x-ray
revealed a healed fusionla2-3 and L3-4. (R. 473).

On November 2, 2007, Dr. Hicks noted plaifdifinfection appeared to be resolved.
Hardware removal was discussed with plain§f Dr. Grosserode, whichpset plaintiff as he
did not wish to undergo any further surgeries. Bicks’ planned to reatt aquatic therapy for
plaintiff, and again move to land baseerdpy. (R. 472). On November 19, 2007, Dr. Hicks

noted plaintiff continued to improve, and that hel Hainimal back pain at this point in time.”



His x-rays showed a “rock solid fusion” at L2-3 and L3-4 with instrumentation. Dr. Hicks opined
plaintiff was “not likely going to be able to tten to the job in with he was previously
employed” due to heavy lifting involved withahjob. He noted plaintiff's likely permanent
lifting restriction would be around 25 pounds. Drcki recommended plaifftbe placed into a
job placement or vocational retraigi program immediately. (R. 471).

During plaintiffs December 17, 2007 follow wgppointment, Dr. Hicks noted plaintiff
continued to improve. Plaintiff showed no “cleaittpen of motor, reflex or sensory deficit in
either lower extremity.” Dr. Hiks discussed removinglaintiff from all antibiotics, with Dr.
Hicks to monitor his blood work for signs of rating infection with Dr. Grosserode. He placed
a 20 pound lifting restriction on plaintiff, decidbd should discontinue therapy, and barring any
problems with infection, plannei release him from care at mext visit. (R. 470). Plaintiff
contacted Dr. Hicks on December 28, 2007 becauseati@btained a job which entailed a lot of
standing. This increased his back pain. Dr. Hiclkspéd to make appropriate contacts to enroll
plaintiff in a job placemerdssistance or re-trainimgteducation program. (R. 469).

Plaintiff's infection returned. Dr. Hickperformed another surgery on January 16, 2008
to again irrigate and debride an infectionhis original decompression incision. (R. 256, 264-
295, 483). Two additional visits in January shovpéintiff's infection was continuing to heal.
On February 8, 2008, Dr. Hicks ndtelaintiff's incision was healig. Plaintiff was to continue
use of antibiotics. (R. 496).

Plaintiff received two workers’ comperigm examinations by Kenneth R. Trinidad,
D.O. in 2008, once February 29, 2008, and again April 24, 2(R8435-445, 446-456). After

the February 29th examination,.Orinidad’s impressions weregihtiff suffered a work-related

* There are two exhibits with identicaports from Dr. Trinidad, 6F and 7F.
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lumbar spine injury and consequent wound intetin the surgery site, and depression resulting
from chronic pain from the jary and resulting iability to work. (R 443-444). He stated
plaintiff needed further evaluation and treatmemid recommended plaintiff continue under the
care of treating orthopedic surged®r, Hicks, infectious diseaspecialist, Dr. Grosserode, and
continue psychiatric care at Bill Willis to trefais depression. Dr. Trinidad opined plaintiff was
unable to perform any work aciies, and “remain[ed] tempoir totally disabled.” (R. 444).

On April 24, 2008, Dr. Trinidad again examined ptdf, this time for “permanent impairment.”
(R. 439). After detailing his finding®r. Trinidad explained he fourgaintiff to have an overall
“whole man” impairment of 69 peeat, with 30 percerattributed to annjury in 1993, and 39

percent due to the 2006 injury. The gartages were broken out as follows:

Range of motion restriction 21 percent
L4-5 and L5-S1 fusion 13 percent
L2-3 and L3-4 fusion 13 percent
Four additional surgeries 5 percent

Lumbar epidural steroithjection 8 percent

Left leg radiculopathy 9 percent

Total 69percent
(R. 440). In addition to the 69 ment physical impairment ratin@r. Trinidad taxed plaintiff
with a total 20 percent psychological impairment, with 10 percent rated to his 1993 injury, and
10 percent rated to the 2006 injury. Id. Drinigdad opined plaintfi had reached maximum
medical recovery and no further therapy womtgbrove his “stable and chronic” condition. (R.
441). He stated his belief was thaaintiff's ability to earn incone at his previous level was

diminished. Id.
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On March 26, 2008, Dr. Hicks released plaintiffwork with the temporary restrictions
of no lifting or carrying over 20 pounds, and frequent bending ostooping. (R. 462). Dr.
Hicks felt plaintiff had reached maximum medicalprovement. Id. Plaintiff returned to Dr.
Hicks on June 12, 2008, stating Wwas employed by the airport security. He complained of
low back pain and pain into his buttocks thaid developed over the previous few days. Dr.
Hicks ordered an x-ray which showed healed fusairs2-3 and L3-4 with hardware, and at L4-
5 and L5-S1 without hardware with no eviderafeacute infection. Dr. Hicks prescribed the
narcotic pain reliever Lortab. Hetated if plaintiff's pain dl not improve, he would order an
MRI of the lumbar spine by the next week. @1). Plaintiff received a lumbar MRI at the
request of Dr. Hicks on July 28, 2008. It revealed:

1. Status post midline laminotomy at L4ahd L5-S1 with a solid posterolateral

fusion and fusion across the intervertebral disc spaces, unchanged.

2. Interval midline laminectomy at L2-3 and L3-4 with posterolateral fusion with
posterior hardware including bilateraldi@e screws from L2 through L4 with
interconnecting rods. The central canansisis at both leels previously
demonstrated is no longer seen.

3. Mild developmental centralanal stenosis at the L2 level. Mild annular bulge
of the L1-2 intervertebradisc with ligamentum flavum thickening. Moderate
L1-2 central canal stenosis, progressed.

(R. 482). On August 11, 2008, Dr. Hicks saw plairdifid reviewed his MRI results. Dr. Hicks’
impressions were probable painful hardwapest laminectomy syndrome, and no serious
neurological deficit. He did not recommenaore surgery due tolaintiff's recurring
postoperative staph infection, and plaintiff agreee.gave plaintiff a pscription for ibuprofen

800 mg tablets, and released plaintiff to return to work with no change in his work restrictions.

(R. 480). Ten days later, on Augu?, 2008, plaintiff returned to Dr. Hicks asking for hardware

removal. Dr. Hicks explained h@pinion that removal of the hamdre was not the right medical

12



thing to do considering the pirieus trouble with infection. He did prescribe a stronger pain
medication and referred plaintiff to Dr. Gerald Haléor evaluation for chronic pain
managemertt(R. 458).

On October 8, 2008, Janice B. Smith, Ph.Dmpleted a Psychiatric Review Technique
(“PRT") form regarding plainff. (R. 584-597). Dr. Smith evaluateplaintiff’'s depression under
12.04, Affective Disorders, and found his impainh&as not severe. (584). Plaintiff was
found to have a mild impairment in the areafsrestriction of actities of daily living,
difficulties maintaining social functioning, and meiming concentration, persistence, or pace,
with no episodes of decompensation. (R. 594). Innotes, Dr. Smith stad plaintiff did not
allege a mental impairment, yet records fromFsancis Hospital showeal history ofdepression
and diagnosis of bipolar disorder and prescriptions for anti-depressatitations. She noted
plaintiff's activities of daily livingand history of steady work. (R. 596).

Medical records from Bill Willis Community M#al Health Center show plaintiff was
seen for counseling and/or treatment 65 sirhetween July 9, 2006 éOctober 12, 2008. (R.
599-669). Initially, plaintiff sought help for suicidigleations. He stated in July, 2006 that he had
a vivid dream in which he shbimself and everyone s in his church. (R. 665). At his August
15, 2006 appointment, plaintiff reped “no immediate threat to Iser others.” (R. 664). In
September, 2006, Debra Williams, BS/BHRS, pl#fia case worker, noted he had no suicidal
or homicidal ideations, and he wislook for financial assistana@es part of his treatment plan.

(R. 660). In October, 2006, pldifi reported the dream of killingeople at his church and then

°>Gerald Hale, D.O. reported no records wewailable for plaintiff from September 1, 2008
through October 13, 2008. (R. 583).

®Dr. Hicks’ staff noted this was hiast visit to thai office. (R. 741).
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himself to Ms. Williams, and stated he hadglan to carry out his thoughts. Ms. Williams
recommended plaintiff admit himself into Wager County Hospital fohelp. (R. 659, 667). At
his next appointment after treatment at Wagddeunty Hospital, plaintf reported no suicidal

or homicidal ideations, and that he felt “a lottbg and “like[d] the medication he [wa]s on.”
(R. 658). In December, 2006, plaintiff reported Wwas working 12 hour shifts and that he
enjoyed the job. He was compliant with his noation, but reported experiencing depression
some days. (R. 653). By January, 2007, plaintiffs again not working because of problems
with his back. He also reported his depressivas worse and he was having problems with
suicidal thoughts again. (R650). In February, 2007, plaifftireported no problems with
hallucinations, or suicidal andomicidal ideations, that he plaed to move soon, and that he
was attending church more aftewhich helped his depressidR. 648). In May, 2007, plaintiff
was again experiencing suicidabtights. He reported that helégall his things, including the
trailer he lived in, withouknowing why. Ms. Williams noted gintiff's mood was depressed.
(R. 641).

On May 21, 2007, plaintiff wagiven Axis diagnoses of Axis |: major depressive
disorder without psychosis; obsege compulsive disorder, andrpa anxiety attacks; Axis II:
avoidant personality disorder; Axis lll: hypertemsj diabetes type Il,ra back injuries; Axis
IV: workers’ compensation; and Axis V: GAFa@e of 50 by psychiatrisiorge Perez-Cruet,
M.D. (R. 639-640). On June 5, 2007, plaintffesented to Ms. Williams for a scheduled
appointment. He had no problems with suitiddeations, had attended scheduled doctor
appointments with M. May, M.D., and was cdmpt with his medicaons. He reported the

medications were helping andstanxiety level around gups of people was much less. He noted
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he had not dealt with paséxual abuse from adiher, and that, plusidughts of his father dying
several years before, triggeregoessive episodes. (R. 638). Rtd#f missed a few appointments

in August, 2007 because he was hospitalized for a staph infection after back surgery. He met
with his case worker, Ms. WWams, on August 23, 2007. He reported he would be homeless
when his workers’ compensation checks ceased.a8histed him with an application for HUD
housing. (R. 632).

In November, 2007, plaintiff ported more surgery for thefaction at the site of his
back surgery, that “when this is all over that timant to retrain him,” and noted he did not want
to depend on social security disability asame because he thoughtvould not be enough. (R.
624). In February, 2008, plaintiff noted he wanted his next treatpl@ntto include learning to
have more social interaction. (R. 619). April, 2008, plaintiff reported his depression had
decreased because he found a job at the Tulsa airport. (R. 613). In May, 2008, plaintiff visited
Dr. May again. Dr. May noteglaintiff “seem[ed] to bedoing well,” and adjusted his
medications. Plaintiff reported to Dr. May heowld visit with friends for dinner, swim with
friends, and was considering bugifianother boat.” (R. 611). Plaintiélso reported his job at
the airport made him feel better, that he hzate new friends at work, was getting out more,
and enjoyed being around people. (R. 609, 610}y, 2008, plaintiff was experiencing more
depression, not sleeping, nightmares, and reddne was unhappy with his job. (R. 607). Dr.
May noted plaintiff complained of back pawften, and lost his jotat the aiport due to
recurrence of his pain. Plaintistated he had not spent time with friends, but did find old high
school friends online. One invited plaintiff tnove to Tennessee to live with him. Dr. May

adjusted plaintiff’s medication. (R. 606). Ondust 6, 2008, Ms. Williams helped plaintiff apply
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for Social Security disability online. (R. 60#Blaintiff's depression attinued in October, 2008,
reportedly due to the loss of his job and hgvio depend on a friend for financial support. (R.
602).

Thurma Fiegel, M.D. completed a physi€d#C assessment for plaintiff on October 20,
2008. (R. 670-677). The primary diagnosis was degg¢ine disc disease, with a secondary
diagnosis of diabetes mellitus. (R. 670). iegel found plaintiff retained the RFC to
occasionally lift and/or carry 20 pounds, freqienift and/or carry 10 pounds, stand and/or
walk, and sit (with normal breaks), all for six {@urs in an eight (8) hour workday. Push and/or
pull (including operation of hand and/or footntls) was rated unlimited other than shown for
the lift and/or carry limitations. To support the RHEZ, Fiegel noted plairit's history of back
surgeries with infection, the fact that Dr. Hicks consistefdilynd “no clear pattern of motor,
reflex or sensory loss in either lower extremitggted Dr. Hicks’ weight restrictions on lifting
when he released plaintiff back to work, and fénet plaintiff continued to work even with pain
with prolonged standing. (R. 671). Dr. Fiegel also noted a July 28, 2008 MRI showing “mild
canal stenosis L2 and moderate L1-2 central lcstenosis,” and that while Dr. Hicks referred
plaintiff for pain management, that doctor had seén plaintiff. (R. 672). Postural limitations
(climbing, balancing, stooping, kneeling, crouchingg @rawling) were all rated as occasional,
plaintiff was given no manipulatdy visual, communicative, a@nvironmental limitations. (R.
672-674). Dr. Fiegel noted Dr. &ks supplied a Medical Sourcgtatement consistent with
plaintiff's history and theurrent findings. (R. 676).

Steven Anagnost, M.D. wrote a letter &eptember 30, 2008 to plaintiff's workers’

compensation case workers detailing his examination and understanding of plaintiff's history,
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and his plan to remove plaintiff's hardwar@R. 828-830). Plaintiff msented to Hillcrest
Medical Center on Octob0, 2008 complaining of painful hardweain his backvith a “painful

deep seroma” and infection. (R. 679). On exationa Dr. Anagnost noted plaintiff walked with

a very painful gait, and had severe tenderm@esnd the hardware. He also noted a bilateral
positive straight leg raising test, and hyporeflexivelow normal reflexes) deep tendon reflexes

at L4, and “+1 at S1.” No clonus (rhythmidlex tremor) or upgoing toes were noted. Id. His
impression was radiculopathy, vkeess, and painful hardware at L3-4 and L4-5, and “seroma”
(a pocket of bodily fluid). Dr. Anagnost recommended plaintiff have the hardware removed, and
the seroma irrigated and debrided. (R. 680).

Dr. Anagnost performed the surgery, and noted afterwardhtiflaiawoke with
improvement of his buttock and leg pain andatked improvement” of his back pain. (R. 684).
On November 4, 2008, Dr. Anagriaggaw plaintiff for a follow upafter his back surgery. In a
letter of the same date to plaintiff's workeImpensation case workers, he informed them of
his intent to send plaiifit for physical therapy and notedaphtiff would have a permanent 20
pound lifting restriction. (R. 698, 831).

Plaintiff submitted more treatment receriiom Bill Willis beginning December 5, 2008
with a visit to Dr. May and Ms. Williams. He discussed problems with his depression with each
of them, although he did not speak of suicidalation to Ms. Williams, he did inform Dr. May
he thought about it more. (R. 752-753).

On December 11, 2008, Dr. Anagnost wratketter of maximum medical improvement
for plaintiff, stating he wasdoing well” overall, with some achiness into his leg, but noted

plaintiff was glad he had the operation. He \yaen a TENS unit to helpontrol pain. (R. 832).
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The same date, plaintiff received permanerdtrigtions of “no lifting/carrying” and “no
pushing/pulling” over 20 pounds dafrom Dr. Anagnost. (R. 825).

On February 4, 2009, Luther Woodcock, M.D., an agency physician, assessed plaintiff
with a physical RFC consistent with the regtans imposed by Dr. Anagnost. (R. 839-846). On
February 12, 2009, Richard J. Hamersma, Ph.Riewed plaintiff's ecord and indicated a
current mental status evaluation was needethe@snedical evidence of record did not support
the psychiatric review technique form from October, 2008. (R. 848). Dr. Hamersma completed a
review of that form, and disagreed with shareas, with no exaphation. (R. 849-851). On
February 17, 2009, Jessica Tinianow, M.D., eored with Dr. Woodcock’s physical RFC
assessment of plaintiff. (R. 852-853).

Plaintiff received a “functional capacity euation” from Stephen Kabrick of Kabrick
and Associates, a physical thegyacenter, on March 2, 2009. (B56-857). He rated plaintiff's
capacity as sedentary due ts mability to safely lift terppounds, dropping it because of “sudden
onset of low back pain and left leg pain.” (R. 857).

On April 13, 2009, plaintiff received a mental status consultative examination from
Michael D. Morgan, Psy.D. at the request of Sally Varghese, M.D. (R. 861, 862-867). This
examination revealed no diagnosis of bipolar iiso, as plaintiff reported. In the area of daily
functioning, plaintiff reported gihtmares, disrupted sleep, napping during the day due to fatigue,
a good appetite, and Dr. Morgan noted hel maduced motivation(R. 863). In social
functioning, Dr. Morgan noted platiff had regular contact witfamily and friends, regularly
attended church, ran errands, visited friends, watched TV, maidthia personal hygiene, kept

his home up, cared for his dog, and kept medipgbintments. Id. During the examination, Dr.
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Morgan noted plaintiffs memory and concexion levels appeared normal, his speech was
normal, his mood was moderately depressbd. Morgan stated 9Yufficient signs and
symptoms for major depression were present,’dhaintiff did not “meet the criteria for mania
or hypomania” (associated withpalar disorder). He did medhe criteria for posttraumatic
stress disorder (PTSD), showed personality disorder, his thought process was normal, and Dr.
Morgan observed he “operated at the averagel lef intelligence,”and judgment and insight
were rated as good. (R. 865). Withis information, Dr. Morgarrated plaintiff with the
following Axis diagnoses: I-posttraumatic stse disorder, chronic, and major depressive
disorder, recurrent, moderatél-no diagnosis; lllehronic back pain; IV-unemployment,
inadequate access to fappriate” mental health care;&V-GAF score of 56-60. (R. 866). His
prognosis was that with “additioof appropriate behavioral cowglgg or psychotherapy to his
current treatment regimen,” plaintiff’'s psychoicg functioning level would improve within one
to two years. Id.

Based on the record as a whole, Dr. gfese compiled another Psychiatric Review
Technique form (“PRTF”) on April 15, 2009. Shated plaintiff on 12.04, Affective Disorders,
and 12.06, Anxiety-Related DisordgiR. 871-873), with mild limitatio in the area of restriction
of activities of daily living; moderate limitation in the areas of maintaining social functioning
and maintaining concentration, persistencepace; with no episodes of decompensation. (R.
878). She tied her findings to evidence foundthe record. (R. 880)Dr. Varghese also
completed a mental RFC in conjunction witte PRTF. (R. 882-885). Plaintiff was given a
marked limitation in the ability to understandm@mber, and carry out detailed instructions, and

in the ability to interact apppriately with the gerral public. The 17 remaining categories were
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all rated “not significantly limited.” (R. 882-883pr. Varghese stateplaintiff could perform
simple tasks with normal supervision, could “rethsuperficially for work purposes,” “relate to
the public in an incidental manner fich“adapt to a workituation.” (R. 884).

On November 23, 2009, Dr. Trinidad perfoxna third evaluation of plaintiff for his
workers’ compensation claim{R. 886-890). Upon physical amination, Dr. Trinidad found
“mild crepitation” in plaintiff'sright knee, tenderness and spasmlaintiff's lumbar spine from
L3-S1 bilaterally, positive straighég testing, reduced range of tioo in his lumbar spine, and
deep tendon reflexes were symmetric with nmalr sensation in his lower extremities. Dr.
Trinidad also noted weakness in plaintiff's léég “in a L4 and L5 distribution,” with the
remainder of the examination unremarkable. §B88). Dr. Trinidad revieed all of plaintiff's
medical records, and in his discussion and sumnagined the combination of plaintiff's prior
disability awards with his new assessment resulted in plaintiff being “100 percent permanently
and totally disabled on a physical and economgishas he is unable to earn any wages in any
employment for which he is, or could become, physically suited or reasonably fitted by
education, training or experience.” (R. 889).

Further records from Bill Willis Communitidealth and Substance Abuse Rehab Center
submitted March 15, 2010, covering most of 2006 2010, and made part of the record by the
Appeals Council, show plaintiff was still battjrhis depression, that he moved to Tennessee to
live with an old friend, was compliant with hieedication, and resumed treatment in mostly

stable condition for his depression upoaving back to the area. (R. 891-915).
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Procedural History

Plaintiff alleges his disablingnpairments include “hurt[inghis back on the job,” and
pain radiating into his left legR. 150, 161). In assesg plaintiff's qualificaions for disability,
the ALJ determined plaintiff was insured for Title 1l benefits through September 30, 2012. At
step one of the five step geential evaluation process, tBéJ found he had not engaged in
substantial gainful activity soe his alleged onset date &hfly 14, 2008. The ALJ found severe
impairments of degenerative disc disease, stadasfusion at L4-5 and L5-S1, status post fusion
at L2-3 and L3-4, status post hardware reahdtimes two), obesity, depression, and post-
traumatic stress disorder at step two. At dtaee, the ALJ found plaintiff did not have an
impairment or combination of impairments tina¢t or equaled a lisig, focusing on Listing 1.04
(disorders of the spine), and 12.04 (affective disorders). (R. 17). The ALJ applied the “special
technique” at this step in alating plaintiff’'s mental imgaments and found no episodes of
decompensation, mild restriction activities of dailyliving, and moderate lirtation with social
functioning and concentration, persistence, and pace.

Before moving to step four, the ALJ foundapitiff had the residual functional capacity
(“RFC”) to:

... perform light work as defined i20 CFR 404.1567(b) except he can perform
only simple tasks with incigeal contact with the public.

(R. 18). At step four, the ALJ determined pldintould not return to s past relevant work.

Relying on testimony from a vocational experstdp five, the ALJ determined plaintiff would
be able to perform the alternate work ofilne@m clerk, laundry sorter, clerical mailer, and
bonder. (R. 21-22). The ALJ concluded that giffinvas not disabled under the Act from July

14, 2008, through the date of the decision. (R. 22).
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| ssues Raised
Plaintiff's allegation=f error are as follows:

1. The ALJ failed to properly considerdghmedical source evidence and the opinion
of his vocational expert;

2. The ALJ failed to properly consed Claimant’s obesity; and
3. The ALJ failed to perform a properedibility determination.
(Dkt. # 19 at 2).

Discussion
M edical source evidence

Plaintiff alleges that the ALJ “totally igmed” the opinion Dr. Trinidad offered that
plaintiff was “100 percent disalidg’ and that he “totally igno¥ a third FCE. While the Court
finds this wording to be inaccurate, this issue is case dispositive.

First, the ALJ did not ignore Dr. Trinidadopinion. He did, however, misquote the
opinion as a finding of “temporayiltotally disabled.” As notedupra, Dr. Trinidad’s actual
opinion states plaintiff was “100 percent permatly and totally disabled on a physical and
economic basis as he is unable to earn any svagany employment fowhich he is, or could
become, physically suited or reasonably fittey education, training, or experience.”

The Court is not permitted to interpret mediaadords for the ALJSee Clifton v. Chater,

79 F.3d 1007, 1008 (10th Cir. 1996) (holding tha¢ court will not “engage in the task of
weighing evidence in cases before the Social ®gcidministration.”). In addition, the Court
“may not create post-hoc rationalizations to explain the Commissioner’s treatment of evidence

when that treatment is not apparent from @ommissioner’s decision &k.” Allen v. Barnhart,

357 F.3d 1140, 1145 (10th Cir. 2004). See &sogan v. Barnhar899 F.3d 1257, 1263 (10th

Cir. 2005). The ALJ's mischaracieation of Dr. Trinidad’s opiron leaves the Court with no
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means of properly evaluating the ALJ's decision without engaging in some post-hoc
rationalization and without interprag Dr. Trinidad’s medical records.

Second, the ALJ noted that statements ehbliity such as th ones opined by Dr.
Trinidad were made in the context of a Wen& Compensation claim and were specific to a
particular employer, not the muditoader job market base Soctécurity must consider. (R.

20). Although the ALJ’s statemeist correct in that the Comaesioner is not bound by decisions
of other agencies, the ALJ he still must consider such evidence and explain why it is not

persuasive. See Bacav. Dep't. of Health Biadhan Servs., 5 F.3d 476, 480 (10th Cir. 1993). He

did not do so here.

Thus, a remand is necessary to allohe ALJ to clarify his understanding and
interpretation of Dr. Trinidad’s opinion at Exii 35F, and to explain vét weight, if any, he
gave to it.

Plaintiff also contends the ALJ *“totalljgnored” a functional capacity evaluation
performed by Kabrick & Associas, a physical therapy officeThe record shows the ALJ
reviewed this evaluation; howevyene simply noted that the evaluation “indicated [plaintiff]
could perform sedentary work,” and failed to explain further. (R. 19). On remand, the ALJ
should explain the weight, if any, givémthis functionatapacity evaluation.

Plaintiff also alleges that the ALJ failedpcoperly consider platiff's obesity by finding
it a severe impairment at step two, then nohsidering it again in subsequent steps. The

undersigned agrees.

’ Plaintiff concedes the ALJ “dichention two other, earlier FCE®ne by other entities. (Dkt. #
19 at 2). However, the second functional capaeugiluation mentioned by the ALJ is Exhibit
30F, the evaluation plaintiff aims was “totally ignored.”
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Although the ALJ noted at steprée that “[plaintiff's] obegy has been evaluated under
the criteria set forth in SSR 02-1Bolicy Interpretation Ruling Titles 11 and VXI: Evaluation of
Obesity (Sept. 12, 2002)” he failed wiscernibly include this sexe impairment in subsequent
steps. “If we do find a medically severe combioatof impairments, the combined impact of the
impairments will be considerethroughout the disability process.” 20 C.F.R. § 404.1523
(emphasis added). Failure to consider all plaistifimitations is reversible error. See Givens v.

Astrue, 251 Fed.Appx. 561, 566 (10th Cir. 2007) (citing Salazar v. Barnhart, 468 F.3d 615, 621

(10th Cir. 2006)). Upon remand, the ALJ is instad to consider andiscuss how plaintiff's
severe impairment of obesity impacts his Rt&dnclude additional VE testimony if necessary.
Conclusion
The decision of the Commissioner findinguipliff not disableds hereby REVERSED
and REMANDED as set forth herein.

SO ORDERED this 13th day of August, 2012.

T. Lane Wilson
United States Magistrate Judge
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