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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
ANTHONY TYRONE BOYD, )
Petitioner,
Case No. 11-CV-006-GKF-TLW

VS.

ROBERT PATTON, Director, *

N N N N N N N

Respondent. )

OPINION AND ORDER

Before the Court is the 28 U.S.C. § 2254 petifmrwrit of habeas corpus (Dkt. # 1), filed
by Petitioner, Anthony Tyrone Boyd, a state prisaygsearing pro se. Petitioner originally filed
his habeas petition in the United States Distriair€tor the Western District of Oklahoma. The
case was transferred to the Northern Distiictlanuary 4, 2011. (Dkt. ##7). Respondent filed
a response (Dkt. # 12) and provided the statataecords (Dkt. ## 1416) necessary for the
adjudication of Petitioner’s claims. For the reastissussed below, the petition for writ of habeas
corpus shall be denied.

BACKGROUND

On August 19, 2008, Dorothea Denise Wilson, a’kiga, went to Charlene Pipkins’ house

around 9:30 p.m. to purchase crack cocaine. @k#-6, Tr. Vol. Ill at454). She and a friend,

Kathy, drove around and smoked the crack. atd520. Wilson returned to Charlene’s house

ISince Petitioner is currently incarceratetlavton Correctional Facility, a private prison,
the proper respondent in this case is Robert Patton, Director of the Oklahoma Department of
Corrections._SeRule 2, Rules Governing Section 2254 Cases. For that reason, the Court Clerk
shall be directed to substitute Robert Pattone®ar, in place of Mike Addison, Warden, as party
respondent in this matter.
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approximately an hour later to purchase mooeKr” returned to Kathy’s car, and smoked. ddl.
521. Wilson returned to the house a third time to purchase more drugs, and stayed after offering to
“take down [Charlene’s] microbraids in her hair.” #1454, 521. While waiting to take down the
braids, Wilson engaged in a conversation witkeilghRoyal, a friend who was also at Charlene
Pipkins’ house. Idat 522. While there, Petitioner walketbithe house and went to the back room.
Id. at 455, 522. Petitioner came out of the back room and asked Wilson if she knew a Dorothea
Wilson. 1d.at 455. Wilson responded “that was my birth-given name.” Id.

Petitioner had a piece of paper in his hand, an affidavit for a search warrant, that listed
Dorothea Wilson and other informants. #&.455-56. The paper was passed around to everyone
in the house. IdEveryone was reading the affidavit agetting different meanings from it, trying
to determine if Wilson was or was not an infamhor a snitch. (Dkt. # 14-5, Tr. Vol. Il at 262).
Wilson denied she was an informant. at262; Dkt. # 14-6, Tr. Vol. lll at 256. One individual,
Brian Trimble, a.k.a. D.C., increasingly got upsgh Wilson. (Dkt. # 14-5, Tr. Vol. Il at 263).
Sheila Royal testified that Petitioner “never epped to be angry about anything” and that she
explained that it did not look like Wilson was a snitch. (Dkt. # 14-6, Tr. Vol. Il at 622).

Wilson testified that Petitioner told her that he had other papers at his house that would show
she was an informant and that she should comehwiihio see those papers. (Dkt. # 14-6, Tr. Vol.
lIl at 458). Wilson testified that “[e]verybody thags there” told her to go with Petitioner._ Id.
Conversely, Charlene Pipkins, Sheila Royal, and Petitioner testified that Petitioner tried to calm
things down and offered to take Wilson to his leou@kt. # 14-5, Tr. Volll at 263; Dkt. # 14-6,

Tr. Vol. lll at 624; Dkt.# 14-7, Tr. Vol. IV at 654-55). Petitioner asked Joyce Brewer for a ride.



(Dkt. # 1407, Tr. Vol. IV at 659). She was wih “individual [named] Kenneth.” (Dkt. # 14-5,
Tr. Vol. Il at 264).

Wilson testified that as she was leaving and telling Charlene that she was not a snitch,
Charlene told her, “just pray and put it in Getfands.” (Dkt. # 14-6, TWol. Il at 459). Wilson
testified that when she was about to get in thektto leave with Petitioner, “my guardian angel told
me that | shouldn’t go. | got real scared. And | changed my mind 4t W61. When she turned
to go back to the house, “something sharp hit][imefher] back and [Petitioner] said, ‘Bitch, you
better come on.”” 1d.Wilson did not see what touched her, tagtified that it felt like a knife._Id.
at462. Charlene Pipkins and Petitioner all testifiret Petitioner, Joyce, and Wilson were carrying
Petitioner’s grocery bags when they went to thekr (Dkt. # 14-5, Tr. Vol. Il at 265; Dkt. # 14-7,

Tr. Vol. IV at 656-57).

Kenneth drove Petitioner and Wilson to Petiticmbouse, located at 1712 N. Elgin Avenue
in Tulsa, Oklahoma. (Dkt. # 14-6, Tr. Vol. Il 467-68). Once inside, Wilson testified that after
Petitioner secured the doors and locked all focks, “he dropped his pants and said, “You know
what | want.” 1d.at 469-473. Wilson made an attemp&@aMe. Petitioner grabbed her hair, threw
her on the couch, and “yank[ed her] head and reetb[Wilson] to have oral sex with him.”_lat
474. After Petitioner finished, Wilson testified that she told Petitioner “they’re waiting for me to
come back over to Charlene’s Iscould take hehair down.” 1d.at 476. Eventually, Petitioner
allowed Wilson to call Charlerfeand during the phone call, Wilson testified that Charlene asked

if she was all right,_ldat 477. Wilson testified that she said no and then Charlene passed the phone

AWilson testified that Petitioner made a phone call to Charlene before he let Wilson call
Charlene. (Dkt. # 14-6, Tr. Vol. Ill at 478). Wilson’s statement was somewhat unclear and
unsupported by other testimony.



to Sheila. _Id. Wilson testified that Petitioner got suspicious and madatld77-78. She heard
Sheila say, “ask him whether or not there had been a murder yet?” Id.

After that, Petitioner grabbed the phone from Wilson and threw it across the rooan. Id.
479. She testified that Petitioner “started hitting hitting and choking. Heard my nose — | heard
the bone in my nose go crunch.” IBetitioner tried to tie up Wilson with her shoestrings, but she
and Petitioner “ended up on the floor, and by therwas choking me and choking me. He was
telling me to take off my pants.” IdShe took off her pants, and Petitioner raped herat1d80.
She testified that she “closed her eyes and priyradto be over, and becse of all the cuts and
stuff on [her] face, he was sweating, and iswlapping, and it was burning my face.” Id.

Petitioner finished, got up, and thewnt to the bathroom. ldt 481. Petitioner told her to
wash her face. IdThey returned to the living room, ete Wilson testified that Petitioner accused
her of taking the phone. ldt 485. He raped hagain on the couch, lat 483, 485. Wilson
testified that Petitioner started watching “a pdickf” had found Wilson’s crack pipe in her purse
with “residue of crack cocairman it so he hit that, and from there he wanted to do sexual positions
that was on the tape.” ldt 487. Wilson said Petitioner thired “a certain position . . . [and] it
almost hit me anally, but it didn’t, and | said, ‘Oh, no,” and he moved_it."atld89. Wilson
testified that Petitioner again forced her to have sex for a third timat 460. She said she did not
have the energy to fight back because “fighting back . . . took everything out of met"4€d..

Petitioner forced Wilson to sleep with him on the couch in his living room, and placed his
arm over her “so if [she] moved, he could feel [her].”a493. They fell asleep, and when Wilson
woke up, she saw daylight. ldat 496. She slowly got off oféhcouch and went to the bathroom.

Id. When she retmed, Petitioner was still asleep. lWilson got dressed, slowly unlocked the



doors, and on the last lock, Petitioner woke up.atd97. Wilson ran away, screaming, and “ran
to the first door | seen [sic] open . . . and [asked them to] please call 91 at’48¥.

Petitioner testified he and Wilson had a prestexg sexual relationship where he would give
her crack in exchange for oral sex and cleaniadnbuse. (Dkt. # 14-7, Tvol. IV at 645-46). He
testified that they both smoked crack that neyind that the oral sex was consensualatl@68-69.
Petitioner testified that after Wilson called Charlene, her attitude changed, and he_hitdi€73d.

He testified that he does not “really like doing¥lagina thing [and t]he opreason [he had vaginal
sex] was to please her. To make up for hitting her."atié.77.

Tulsa Police Officer Keith Eddings, respondirfficer to the 911 call, testified that Wilson
was visibly upset, crying and physically injured.k{¥ 14-5, Tr. Vol. Il at 277). He testified that
Wilson told him a brief version of thevents of the previous night. _IdwWilson was taken to
Hillcrest Medical Center and examined by Deff Johnson, an emergency room physicianatid.
324. He testified that Wilson tda broken nose, bruised face, and was crying and visibly upset.
Id. at 324-26. Kristy Elias, a Sexual Assault MuExaminer (SANE), testified that Wilson’s face
was bloodied and shwas sobbing._ ldat 335. Ms. Elias performed a rape examination and
observed a vaginal tear, bruising on her wristsl, @ollected swabs from her mouth and vaginal
area._ldat 342-47. She also wrote out the narrative of the assault as conveyed to her by Wilson.
Id. at 340.

Tulsa Police Officer Rufus Newsome testifithat when Petitioner came out of his house,

Petitioner told the police that, in Officer Newsome’s own wérth& had not raped her, but he had

¥The prosecutor elicited further testimony from Officer Newsome as to Petitioner’s actual
words:



had sex with her and she was his crackhedBKt. # 14-5, Tr. Vol. Il at 305). Petitioner was

interviewed by Tulsa Police Detective Rodney RusBetective Russo was unavailable for trial,
but gave testimony before the trial court prior to trial. Bke # 14-2. That testimony was then

read into the trial record. (Dkt. # 14-5, Tr. Vblat 412-447). Russo testified that Petitioner told
him “that he wanted to beat her a**, and then make her have sex with hinat 4i2i1.

Based on these facts, Petitioner was chargédlsa County District Court, Case No. CF-
2008-4265, with Assault with a Dangerous Weafioount I), Kidnapping (Count Il), Rape - First
Degree (Count Il), Rape - First Degree (Count Bfd Forcible Sodomy @@int V). (Dkt. # 14-14,

O.R. at 1-2). On May 19, 2009, a jury found Petiér guilty of Assault and Battery (Count I) and
guilty of Counts Il - V, as charged, each After Ferr@onviction of Two or More Felonies. lak

6. The jury recommended a 90-day term gbrisonment and a fine of $1,000.00 for Count I, a
twenty (20) year term of imprisonment and a fine of $2,500.00 for Count Il, a term of life
imprisonment and a fine of $6,000.00 for both Counts Ill and IV, and a twenty-five (25) year term
of imprisonment and a fine of $3,000.00 for Count V. @n May 26, 2009, the trial judge

sentenced Petitioner in accordamath the jury’s recommendation, with the sentences for Counts

And was that verbatim what the defendant said, not what you said?
Yes, sir, that's what the defendant said.

Q: And when he came out, did he tell you that he didn’t rape her but he did f*** her?
A: He did say that, sir.

Q: All right. And did he make another statement about the supposed victim?

A: Yes, sir, he did.

Q: And was that, “F*** that bitch. She’s a crack whore.”?

A: He did, sir.

Q:

A:

(DKt. # 14-5, Tr. Vol. Il at 305).



[l and 1V to run concurrent each other, and conseeutivthe sentences for Counts |, Il, and V. Id.
at 7. Attrial, Petitioner was represented by attorney Kyle H. Killam.

Petitioner, represented by attorney Virginian&ar's, perfected an appeal to the Oklahoma

Court of Criminal Appeals (OCCA). Haised seven (7) propositions of error:

Proposition I: The presentation of improlye admitted, irrelevant and highly
prejudicial evidence violated Almony Boyd'’s rights to due process,
an impatrtial jury panel, and a fair trial.

Proposition II: The trial court abused itsdietion in denying appellant’s motion for

a continuance which caused Appellant to be denied due process of
law and to be prejudiced by unprepaiand ineffective assistance of

counsel.
Proposition 111 Mr. Boyd was denied effective assistance of counsel.
Proposition 1V: Prosecutorial misconductpdiged Anthony Boyd of a fair trial,

created fundamental error and resulted in an excessive sentence.

Proposition V: The trial court improperly toah the role of advocate and not that
of an impartial tribunal when it erroneously excluded Kenneth
Whited’s testimony at the jury trial.

Proposition VI: Improperly admitted, highly prejudicial evidence and prosecutorial
misconduct resulted in an excessive sentence for Mr. Boyd in this
case.

Proposition VII: The cumulative effect of all these errors deprived Appellant of a fair

trial and warrant relief for Anthony Boyd.
(Dkt. # 12-1). In an unpublished summaryropn filed June 14, 2010, in Case No. F-2009-551,
the OCCA affirmed Petitioner’'s Judgement and Sentence. (Dkt. # 12-3).
On November 18, 2010, Petitioner filed his préeskeral petition for writ of habeas corpus.
(Dkt. # 1). Petitioner raises the same sevem@)inds of error raisesh direct appeal. Sdakt.

# 1. Respondent contends that the OCCA'’s decisions on Grounds IlI, IV and VII, are not contrary



to or an unreasonable application of federal lamd that Grounds I, II, V, and VI are matters of
state law not cognizable on federal habeas review. (Dkt. # 12).
ANALYSIS

A. Exhaustion/Evidentiary hearing

As an initial matter, the Court must determine whether Petitioner meets the exhaustion
requirement of 28 U.S.C. § 2254(b). FRese v. Lundy455 U.S. 509, 5101082). Petitioner
presented his claims to the OCCA on direct app&#lerefore, he has exhausted his state court
remedies.

In addition, the Court finds that an evidentiary hearing is not warranted as Petitioner has not

met his burden of proving entitlemdntan evidentiary hearing. S@élliams v. Taylor 529 U.S.

420 (2000); Miller v. Champigri61 F.3d 1249 (10th Cir. 1998).

B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penalty Act (AEDPA) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, when a state tbas adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, anvolved an unreasonable
application of, clearly established Federal lazzdetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatimmnof the facts in light of the evidence

presented in the State court proceeding.” Z&).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 386 (2000); Neill v. Gibsor278 F.3d 1044, 1050-51 (10th Cir.a4). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the

state court applied the federal law in an objectively reasonable manné&elBee€Cone 535 U.S.



685, 699 (2002); Hooper v. Mullir314 F.3d 1162, 1169 (10th Cir. 2002). “When a federal claim

has been presented to a state tand the state court has deniddkfeit may be presumed that the
state court adjudicated the claim on the mantshe absence of any indication or state-law

procedural principles to the contrary.” Harrington v. Richi&l S. Ct. 770, 784-85 (2011).

Generally, a federal habeas court has no authtoritgview a state court’s interpretation or

application of its own statlaws._Estelle v. McGuir&02 U.S. 62, 67—68 (1991) (emphasizing that

it is not the province of a federal habeas coureéxamine state court determinations on state law
guestions). When conducting habeas review, a federal court is limited to deciding whether a
conviction violated the Constitution, laves,treaties of the United States. &tl68 (citing 28 U.S.C.

§ 2241; Rose v. Hodge423 U.S. 19, 21 (1975)).

1. Prosecutorial misconduct and excessive sentence (Ground 1V)

In Ground IV, Petitioner claims that “prosecutorial misconduct deprived [Petitioner] of a fair
trial, created fundamental error and resulted iexaessive sentence.” (Dkt. # 1 at 21). Petitioner
claims “[t}he prosecutor committed misconduct in saldifferent areas of this trial,” and raises
several allegations of prosecutomaisconduct in his habeas petition. [Eirst, Petitioner claims
that the prosecutor asked impropeeestions during voir dire. _IdSecond, Petitioner alleges that
prosecutor improperly “bolstered the complagivitness” in opening argument and during direct
examination of two witnesses. _IdThird, Petitioner claims the “prosecutor improperly and
intentionally introduced States’s Exhibit 51, containing prior allegations of kidnaping and rape.”
Id. Lastly, Petitioner alleges several instancenistonduct during closing arguments. These are:
improper attacks on defense counsel during closing argumerds$ 28, “[ijmproper attempts to

invoke Societal alarm and to create sympathy for complaining witnessdt id3; and, an



“[ifmproper argument to the jury that they are to ‘do justice’ and to sentence [Petitioner] to life
imprisonment,” _id.

On appeal, the OCCA found thgin]ost of the comments at issue were proper and given
the State’s evidence against Appellant, any inappropriate comments did not deprive Appellant of
a fair trial or affect the jury’s finding of guilt @ssessment of punishment.” (Dkt. # 12-3 at 3). The
OCCA concluded that prosecutorial misconduct diddeptrive Petitioner of his right to a fair trial.

Id. Respondent argues that the OCCA’s decision was not “contrary to or an unreasonable
application of federal law.” (Dkt. # 12 at 26).

Habeas corpus relief is available for progeaal misconduct only when the prosecution’s

conduct is so egregious in the context of the etrtakthat it renders the trial fundamentally unfair.

Donnelly v. DeChristoforp416 U.S. 637, 642-48 (1974); Cummings v. Eydsd F.3d 610, 618

(10th Cir. 1998). In other words, “absent the infringement of a specific constitutional right,
prosecutorial misconduct can result in constitution@ref it ‘so infected tle trial with unfairness

as to make the resulting conviction a déoif due process.” DeRosa v. Workm#&79 F.3d 1196,

1222 (10th Cir. 2012) (quoting Donnell16 U.S. at 643). “[I]t imot enough that the prosecutors’

remarks were undesirable or even uniglyscondemned.” Darden v. Wainwrigh77 U.S. 168,

181 (1986) (internal quotation marks omitted). Themate question is whether the jury was able

to fairly judge the evidence in light of the prosecutors’ conduct. Bland v. Sirsdb6814-.3d 999,

1024 (10th Cir. 2006). To determine whether a trial is rendered fundamentally unfair, the Court
examines the entire proceeding, “including thergjtle of the evidence against the petitioner, both
as to guilt at that stage of the trial and astwal culpability at the s#encing phase,” as well as

“[a]ny cautionary steps - such asiructions to the jury - offered by the court to counteract improper

10



remarks.” _Le v. Mullin 311 F.3d 1002, 1013 (10th Cir. 2002). “To view the prosecutor’s
statements in context, we look first at thersgtd of the evidence against the defendant and decide
whether the prosecutor’'s statements plausildylad have tipped the scales in favor of the
prosecution.” Fero v. Kerhyd9 F.3d 1462, 1474 (10th Cir. 1994) (quotations omitted)atsee

Smallwood v. Gibson191 F.3d 1257, 1275-76 (10th Cir. 1999).

In this case, the evidence against Petitioner stiong. It included, (1) testimony from the
responding police officers and emergency medical responders (EMSA) as to the physical
appearance, demeanor, and emotional state of Wilson; (2) testimony of the emergency room
physician and the nurse who conducted the Sexual Assault Nurse Exam (SANE) of Wilson; (3)
testimony of Wilson; (4) testimony of Petitioner; and (5) testimony from various individuals who
observed Petitioner and Wilson at Charlene Pipkins’ house.

a. Voir dire

Petitioner’s first sub-claim of prosecutorial misconduct centers around statements the
prosecutor made during voir dire. Specifically, Petitioner contends the prosecutor asked multiple
prospective jurors if they had ever raped anyand asked a prospectiueor, “[d]o you think you
know rape when you see it?” (Dkt. # 1 at 21; BkL4-4, Tr. Vol. | at 153) Petitioner states that
two of the venire persons asked these questiensed on the jury. (Dkt. # 1 at 21). Petitioner
argues that “relief is necessary” because “[i]t wgsroper and prejudicial for the State to ask these
guestions of the potential jury panel.” IBRespondent argues that reéadontext, “it is plain that
the prosecutor was trying to discover any of thergl bias against a woman in a situation where
she had previously engaged in sexual behavior with a man, but subsequently accused him of raping

her when she refused to have sex with him.kt(B 12 at 24). Respondemtgues further that the

11



prosecutor “clearly was trying to ascertain th®yg’ understanding of the legal definition of rape

as he had provided to them and as they woulddiructed upon if they served on the jury.” adl.

25. Therefore, Respondent argues the questioning by the prosecutor was permissible. Id.
Voir dire functions to “enabl[e] the court$elect an impartial jury and assist[] counsel in

exercising peremptory challenges.” Mu'Min v. Virginia00 U.S. 415, 431 (1991). “The

Constitution permits state trial courts great laté in conducting voir dire, including inquiry into

subjects which might tend to show juror bias.” dtd423;_se@alsoWilson v. Sirmons536 F.3d

1064, 1097 (10th Cir. 2008). Because Petitioner does not argue that the prosecutor’s statements
during voir dire violated a specific constitutionalht, this Court analyzes this claim under the
fundamental fairness standard of Donnelly

After a careful review of the totality of theccumstances of the trial, the Court does not find
the statements of the prosecutor so prejudiced the jury against Petitioner as to deny him the

fundamental fairness to which tseentitled under the Constitution. S®&cheen v. Reynoldd1

F.3d 1343, 1356 (10th Cir. 1994). First, this case involved multiple counts of sexual assault,
including two counts of first degreep@ It is reasonable to expeloe prosecutor and/or defense
counsel to examine potential jurors’ perceptions of the crime of rape during the voir dire
proceedings. Second, the statements about which Petitioner complains were made after the
prosecutor completed a lengthy voir dire on the topic of rapeDIiSe# 14-4, Tr. Vol. | at 129-145.

During this part of the voir dire, the prosecutor narrowly focused his questions to probing the

elements as outlined in the jury instructfon.

“During voir dire, the prosecutor asked several blunt questions on the topic of rape. The
prosecutor discussed the elements of rape asadiliy the jury instructions, (Dkt. # 14-4, Tr. Vol.
| at 140), asked a prospective female jurors“{ijrape if you say no, and another person forces —

12



The statements Petitioner complains of occurred after the prosecutor had turned his focus
to the elements of kidnapping and assault with a dangerous weapobktSeéd4-4, Tr. Vol. | at
146-52. Atthis point, the prosecutor asked thusz's individually, “have you ever raped anyone?”
Id. at 153. He asked one of the three a follgnguestion, “[d]o you think you know rape when you
see it?”_ld. The prosecutor then moved on to disaugsinitches and whether the jurors had “ever
been snitched out [or r]atted out?” k. 154. Petitioner fails tehow how these questions so
infected his trial with unfairness so as to daim due process or prevented those individuals who
did serve on the jury from fairly judging the evidenn light of the prosecutor’s conduct. Petitioner
offered no objection at trial to any of the prosecstooir dire statements or questions regarding
rape. Moreover, those individuals who sereadhe jury took an oath to determine Petitioner’s
guilt orinnocence based on the evidenug testimony presented at trial. Se, Dkt. # 14-4, Tr.

Vol. | at 87-88; Dkt. # 14-5, TNol. Il at 222-23. Absent a showing otherwise, the Court assumes

the jury abided by its oath. Sémited States v. Beckma22 F.3d 512, 519 (8th Cir. 2000).

Petitioner has failed to show that questions posedimdire had a prejudicial impact on the jurors.
Therefore, Petitioner has failed to show the OCG¥gsision was contrary to or an unreasonable
application of federal law as interpreted by tlpi®@me Court. Habeas relief on this sub-claim is
denied.
b. Bolstering victim’s testimony
In Petitioner’s next sub-claim, he contendsphosecutor “improperlgought to have Officer

Eddings and Ms. Elias, the nurse examinettiffeso the truthfulness and credibility of the

in your case, forces their penis into your vagina,atdl31, asked married prospective male jurors
if it was “possible to rape your wife,” ict 134-136, and presented hypothetical scenarios and
asked, “is that rape?”_ict 135, 136.

13



complianant [sic] Wilson.” (Dkt. # 1 at 21). Patitier also claims that the prosecutor bolstered the
credibility of Wilson “in his opening statemeriig improperly arguing about witness credibility],
rather] than outlining the evidence.” IdRespondent argues “the State was entitled to present
testimony which supported an inference thatibBm was credible” because Petitioner’s counsel
said “the victim was lying, that [the sex] svaonsensual” during his opening statement and because
the State’s first witness, Charlene Pipkins, “impegij[ the victim’s credibility when she testified
that the victim and Petitioner were “kick[ing]'igr having sex and partyg together. (Dkt. # 12
at 7). Respondent argues that the testimony from Officer Eddings and Nurse Elias was based on
their training and experience in determiningettter individuals were telling the truth. lat 8-9.
Respondent also claims that because the jurydhdetermine the credibility of the victim “against
a backdrop of drug use and drug culture,” thatitgony was “helpful in assisting the jury to
determine the victim’s credibility.” Idat 8. Finally, Respondent argues that the prosecutor was
“entitled to remind jurors of their duty to make [jreeterminations [of credibility of witnesses] in
opening statements and to listen closely to tideee in order to make these decisions.’at@8.
Argument or evidence is permissible vouching unless “the jury could reasonably believe
that the prosecutor is indicating a personal belig¢tie witness’ credibility, either through explicit
personal assurances of the w#s’ veracity or by implicitly indicating that information not

presented to the jury supports thigness’ testimony.” Thornburg v. Mulli22 F.3d 1113, 1132

(10th Cir. 2005) (quotintnited States v. Magallane#08 F.3d 672, 680 (10@ir.2005) (internal

guotation marks omitted)); sedsoUnited States v. Bowje892 F.2d 1494 (10th Cir. 1990). A

prosecutor’s vouching for the credibility of withesszan “jeopardize the defendant’s right to be

tried solely on the basis of the evidence presktat¢he jury[,] and the prosecutor’s opinion carries

14



with it the imprimatur of the Government anthy induce the jury to trust the Government'’s

judgment rather than its own view of the evidence.” United States v. YdufdJ.S. 1, 18-19

(1985) (citing_Berger v. United Stafe295 U.S. 78, 88-89 (1935)).

As to Petitioner’s claim that the prosecutor improperly bolstered the credibility of Wilson
during opening argument, the Court finds that thesm falls short. The purpose of an opening
statement “is to state what evidence will be presigrio make it easier for the jurors to understand

what is to follow, and to relate parts of thedmnce and testimony to the whole.” United States v.

Dinitz, 424 U.S. 600, 612 (1976) (Burger, C.J. concurring). Here, Petitioner complains that the
prosecutor “bolstered” the credibility of Wilson w he “argued to the nfy to consider the
individual's biases . . . [and] to judge credibility(Dkt. # 1 at 21). When placed into context, the
opening statemertteelated the anticipated testimony to theoke of the case. In other words, the
prosecutor was telling the jury to evaluate th&titeony of each witness in light of all of the
evidence presented, combined with the relatignahiong the individuals, if any. The Court finds
this was not bolstering the credibility of Wilson’s testimony.

As to Petitioner’s claim that the prosecutor improperly solicited testimony from State’s
witnesses to bolster Wilson’s cibiity, the Court finds this was sb not improper. Here, defense

counsel attacked the credibility of Wilson durimg opening statement. “It is widely recognized

*The prosecutor stated,

And, ladies and gentlemen, as you hear testinataoyt this, and as you receive information about
this, as we spoke about in voir dire, please iclemsshould you hear from individuals what their
biases are, who is their friend, rememberihgt nobody likes a snitch, and please judge the
credibility. In fact, the State anticipates calling one of these individuals whose bias, friendship,
could very well not be to Dorothea Wilson.

(DKt. # 14-5, Tr. Vol. Il at 233).

15



that a party who raises a subject in an opesiaggment ‘opens the door’ to admission of evidence

on that same subject by the oppogiagty.” United States v. Chave2?29 F.3d 946, 952 (10th Cir.

2000);_sealsoUnited States v. Magallane#08 F.3d 672, 679 (10th Cir. 2005); United States v.

Croft, 124 F.3d 1109, 1120 (9th Cir. 1997) (“It is pessible . . . to bolster the testimony of a

witness whose credibility has been attackeahimpening statement”); United States v. Mo8&e

F.3d 347 (8th Cir. 1996) (defense put intenisatie and opens tliwor when, during opening
statement, counsel argued that defendant was “simply ‘the wrong man at the wrong time at the

wrong place™);_United States v. Smjtii78 F.2d 925, 928 (2d Cir. 1985) (a prosecutor can elicit

testimony on the “truth-telling portions of a cooperation agreement” if defense counsel attacks

witnesses’ credibility in opening gument);_United States v. Know|e&6 F.3d 1146, 1161 (11th

Cir. 1995) (“When the defense attacks the wasre credibility in its opening statement, however,
then the prosecutor is permitted to elicit testimony about the truth telling requirement on direct
examination.”). Additionally, the Oklahoma evidencode does not defifigolstering,” and thus
Oklahoma courts tend to restrict use of the t@rnehabilitation of a witness before their credibility

is attacked. _Sedlickell v. State 885 P.2d 670, 677 (Okla. Crim. App. 1994) (Lumpkin, J.,

concurring).

Defense counsel attacked or questioned tbnvis credibility at least three times during
his opening argument. First, defense counset ke analogy of a brick wall and that Wilson
served as the “very foundation” for that hypotbatiwall. Counsel told the jury, “no matter how
strong that wall is, if the foundation is weak liere’s a weakness in the foundation, then the
strongest wall will fall.” (Dkt. # 14-5, Tr. Vol. lat 240). Next, defense counsel told the jury he

would call one or two witnesses to “refute Msil&n’s testimony. At least a portion of it. And
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allow that for you to judge whether the restied story that she tells is truthful.”_lat 241. Finally,
defense counsel told the jury,

[tlhere’s an expression: Those that tell a lie long enough, loud enough, and often

enough, will have people believing. That's paraphrasing it. The person that said that

guote was Adolph Hitler. But it's true. You convince and tell a lie often enough,

long enough, loud enough, you tell an EMTpdice officer — . . . What would

motivate her to lie like that?

Id. at 241-42. The Court concludes that thesestants were sufficient attacks on the credibility
of Wilson to open the door for the prosecutor to address the veracity of the victim’s story during
direct examination.

The first witness called by the State was auPlice Officer Keith Eddings, one of the
responding officers to the 911 call. Presumably in response to defense counsel's opening
statements, the prosecutor asked Officer Eddingsstidappear to you to be faking or lying to you
regarding her injuries?”_lcat 278. Officer Eddings replied t]fiat would have been impossible
for that because of the physical damage dorer face that | could observe.” [@ihe prosecutor
followed up by asking, “was she trying to fool ydwoat her injuries or what had happened to her

.. ?” 1d. Officer Eddings replied, “[w]ith the detailsvolved with how she was familiar with that
address, and the statements that she made, twsayl she was absolutely being truthful.” Id.
Petitioner’s counsel did not object.

Petitioner also complains that the prosecotortinued bolstering Wilson’s story on redirect

examination of Officer Eddings.What Petitioner fails to ackndedge, however, is that defense

®0n redirect, the following exchange occurbetween Officer Eddings and the prosecutor:

Q: Was Dorothea Wilson believable to you, basegour 17 1/2 years, regarding her detailed
description of the rape she had just endured?
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counsel again questioned the victim’s credibilityidgrcross examination. Near the end of cross,
defense counsel asked Officer Eddings, “have yeu msponded to a scene and had a witness that
you later found out you were lied to?”_ &t 294. The trial court overruled the State’s objection,
and Officer Eddings answered, “[y]es.” I¥et again, defense counsel opened the door, allowing
the state to elicit testimony regarding the truthfulness of Wilson’s story.

Turning to the testimony of Kristy Elias, iR®ner complains of bolstering during redirect
examination, Sebkt. # 1 at 8. However, Petitioner agtails to acknowledge that defense counsel
guestioned the credibility of Wilson’s story during bross-examination of Elias. Defense counsel
asked questions, such as, “it's possible that ttautl have been consensual sex and she could have
receive that same [vaginal] tear,” and “digitalmpuaulation of the vagina can also cause that as

well.” (Dkt. # 14-5, Tr. Vol. 1l aBB56-57). At the close of cross, defense counsel asked Ms. Elias,

[trial court overrules defense objection, stating it is within the framework of cross]

A: The details that she provided led me to believe that she was truthful, yes.

Q: In 17 1/2 years, you've had a lot of folks lie to you. Right?

A: Correct.

Q: Is it rare for defendants, as well as other individuals, to lie to the police?

A: It's very common.

Q: Okay. During your experience, educatiamg &raining, do you find that things help you in
determining when an individual is telling the truth?

A: Yes.

Q: And did you apply those regarding your iviewing with Dorothea Denise Wilson while
she was there bleeding with you?

A: We utilize those with everybody you talk to. So it would be a yes.

Q: And at any point while talking with Dorothea Denise Wilson, did you think she was lying
to you?

A: No.

(Dkt. # 14-5, Tr. Vol. Il at 295, 297).
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“[s]o it is possible that she may not have been raped.ati858. Ms. Elias responded, “[i]t's
possible.” _Id. The door was opened for the prosecut@stoon redirect, “[i]t didn’t appear to you
in any way that Dorothea was making up her injuries?al®60. The Coufftnds this question
served to rehabilitate the witness after an attack on Wilson’s credibility.

After areview of the record, the Court firthiat the testimony elicited from Officer Eddings
and Ms. Elias did not render Petitioner’s trial fundataly unfair. The questions elicited answers
based upon training, experience, and personal observations of Wilson the morning of August 20,
2008. Petitioner fails to show that the prosecutor’s actions were improper in light of defense
counsel’s opening the door by questioning anacithg the credibility of Wilson during opening
argument and on cross-examination. Petitioner is not entitled to habeas relief on his sub-claims of
improper bolstering.

C. Improper introduction of State’s Exhibits 2A and 51

In the third sub-claim of prosecutorialisconduct, Petitioner contends the prosecutor
“improperly and intentionally introduced Stageéxhibit [51], containing prior allegations of
kidnaping and rape that were never found to beasueharged against [Petitioner].” (Dkt. # 1 at
21). Additionally, Petitioner claims that his vidaped interview in State’s Exhibit 2A “introduced
irrelevant and improper evidence of other crimes, the close relationship between officer and suspect,
numerous arrests, the use of guns, etc. [siclal@2. Petitioner then claims that the Prosecutor
“emphasized this improper evidence in his closing argument to the juryl[,]” depriving Petitioner of
a fair trial. 1d. The OCCA found that the trial courtddnot abuse its discretion in admitting the

evidence. (Dkt. # 12-3 at 2).
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“A prosecutor should not knowingly and foetpurpose of bringing inadmissible matter to
the attention of the judge or jury offer inadsible evidence, ask legally objectionable questions,
or make other impermissible comments or arguments in the presence of the judge or jury.”
AMERICAN BAR ASSOCIATION STANDARDS FORCRIMINAL JUSTICE PROSECUTION ANDDEFENSE
FUNCTION 8 3-5.6 (Presentation of Evidence) (1992). Tbart concludes in Part B(2), below, that,
although evidentiary rulings are matters of state law, the trial court’s admission of State’s Exhibits
2A and 51 did not deprive Petitioner of due procesender his trial fundamentally unfair. Having
arrived at this conclusion, the Court cannot firat the prosecutor violated professional standards
or deprived Petitioner of due process by offerirgyekhibits into evidence. Therefore, Petitioner
has failed to demonstrate that the prosecutor’s introduction of the evidence deprived him of a
fundamentally fair trial._Donnelly116 U.S. at 642-48. Habeas rebe this sub-claim is denied.

d. Improper closing argument

Petitioner’s final sub-claims of prosecuton@kconduct arise from the prosecutor’s closing
argument. First, Petitioner claims that the poogor “repeatedly attacked” Petitioner’s trial counsel
during the State’s final obing argument. (Dkt. # 1 at 22). Petitioner claims that the prosecutor
improperly “shiftfed] the burden of proof to thefeiase by telling the jury that . . . ‘the evidence
[has to] come from the stand.””_IdAdditionally, Petitioner claims that the prosecutor attacked the
truthfulness of Petitioner when he said, “[t]hat story that the defendant told you is crap.” Id.
Second, Petitioner argues that the prosecutor made “improper attempts to invoke Societal alarm and
to create sympathy for complaining witness.” dd23. Finally, Petitioner claims the prosecutor
gave an “[iijmproper argument to the jury that they are to ‘do justice’ and to sentence [Petitioner]

to life imprisonment.”_Id.
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Petitioner’s jury was instructed that closisguments are for persuasive purposes. (Dkt. #
14-5, Tr. Vol. Il at 227). Furthermore, during dleggarguments, counsel is allowed some latitude.

SeeHooper 314 F.3d at 1172 (“The prosecutor also possesses reasonable latitude in drawing

inferences from the record.”); salsoBanks v. Workman692 F.3d 1133, 1149 (10th Cir. 2012).

“[SJummations in litigation often have a rough and tumble quality.” United States v. Beffnett

F.3d 40, 46 (1st Cir. 1996). It is important to note that “it is not enough that the prosecutors’
remarks were undesirable or even universally condemned.” B&8RsF.3d at 1149 (quoting
Darden 477 U.S. at 181). To be entitled to habeas relief, the remarks must infect the trial with
unfairness._lId.
I Attacks on defense counsel

Petitioner claims the prosecutor, in his second closing argument, “repeatedly attacked Mr.
Kyle Killam, defense counsel,” and “basically ased defense counsel of lying and/or hiding the
true facts.” (Dkt. # 1 at 22). Respondent arghasthe prosecutor’s statements were not improper
because he was summarizing the evidence, challenging defense counsel’'s inferences about the
evidence, and offering his own reasonable inferences for the jury. (Dkt. # 12 at 29-30).

“Attacks on defense counsel can at timesstitute prosecutorial misconduct.” Wilson v.

Sirmons 536 F.3d at 1119 (citingnited States v. Youngt70 U.S. at 9 (counsel “must not be

permitted to make unfounded and inflammatory attacks on the opposing advocate.”)). “The
prosecutor is expected to refrain from impugnutigectly or through implication, the integrity or

institutional role of defense counsel.” Benné® F.3d at 46 (citing United States v. BoRR9 F.2d

35, 40 (1st Cir. 1991)). However, “it is permidsifor the prosecution to comment on the veracity

of a defendant’s story . . . on account oéaoncilable discrepancies between the defendant’s
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testimony and other evidence in ttese.”_United States v. Kaufmat85 F. App’x 313, 318 (10th

Cir. 2012) (unpublished)citing Bland 459 F.3d at 1025).

During closing argument, defense counsel eragzled a theme that he had introduced during
voir dire and developed during cross-examinaticseokral State’s witnesse$S]ave the fact that
[Wilson] made up that accusation [of abduction angkfathis would have been an assault and
battery. A domestic disturbance.” (Dkt. # 14-7.,Mol. IV at 760-61). Defense counsel proceeded
to highlight discrepancies between the witnest@stimonies, and stated at least twice, “you tell a
lie often enough, long enough, loud enougid people will believe you.” Idat 763, 765. Next,
defense counsel went through Wilson’s testimony and asked the jury to ask themselves if the actions
taken by Wilson are those that “a reasonable person would daat 71d1.

Defense counsel then “proffer[ed] . . . wha trefense believes happened that evening,” id.
at 773, as follows:

[Petitioner] gets out of jail. . . . Five days later, he’s at Charlene Pipkins’
house . . . looking for a girl to hook up with . [and] to score some rock. Some
crack cocaine. [Wilson] shows up at ChaddPipkins’ house . . . [a]nd he produces
the affidavit and says [she’s a snitch]. . . . D.C. becomes aggressive . . . . [Petitioner
intervenes and says,] I'll handle it. We’'llkabout this. ... Let's go backto...my
house.

And she willingly goes with him. WhyBecause they’re kicking it. . . . So
they get a ride. . . . He walks her up to the house and they do everything that they
normally do. . . . [S]he starts performing oral sex on him. . . . [a]nd usually, the
standard course was, is that that wa¥ du’re done. I've done my job in providing
you with crack, you’ve done your job.

But she approaches him on the issugsifig a snitch. Why? Because of that
expression, ‘Snitches wind up in ditches.’ . . . If she makes good with [Petitioner],
she makes good with the group. So, she approaches [Petitioner] and says, Tony, let’s
talk about this. . . . Tony says, | don’t want to talk about it.

"This and other unpublished codécisions are cited herein as persuasivieaity, pursuant
to Tenth Circuit Rule 32.1.
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.. . [Wilson calls t]he very person that she said forced her out of her house
and that she couldn’t ask for help earlier. . . . [Wilson tells Charlene] I'm fixing to
go . . . [a]nd sees that the conversafmmthe phone] is not going the way that she
wants it to, she starts getting edgy. She starts pulling away from [Petitioner]. . . .
And he’s getting nervous, because nowaH sudden it sounds like she’s accusing
him of doing something.

... He grabs the phone and she startsasuing. . . . He hits her with a closed
fist. Maybe twice. Maybe three times. Modctly sure. . .. [A]t that very moment,
their relationship has just changed. They no longer kicking it . . . because in her
mind, she is now the snitch. And he just became an enforcer. . . . She became the
snitch that owed him.

... She was scared. And what's the omeglthat . . . she can offer? . . . Sex.

So she comes up. She doesn’'t want him to be angry anymore. . . . She offers sex.
Come on, Tony, it's okay. I'm sorry. And they do. They have sex. Smoke some
crack. Andthey have sex. They watcporno tape. Smoke some more crack, have
some more sex. And eventually [thell &sleep]. But Ms. Wilson wakes up before
[Petitioner]. She gets up. She goes ®hathroom. But in her mind, now she’s
thinking, | owe him. | have to clean his house. | have to do X, Y, Z. We don't
know. Because he never concluded that; what she owed him.

And you'll find some letters in the exhibits. Read those letters. That is
[Petitioner] writing to her about his commigmt and his desire to be with Dorothea
Wilson. He cared about her.

That morning . . . [s]he didn’t want &tay there. She didn’t want to owe
him. [S]he used the bathroom . . . gotsded, . . . and saw tHat was stirring. She
opens the door and says, I'm fixing to go.

... She’s done. She doesn’t wanb&the snitch. . . . She doesn’'t want to
go any further with the possibility of beifigund out as a snitch. So she runs to the
neighbors.

But here’s the real kicker. When she gets there, she’s not dumb. She knows
the legal system. She’sinit. ... Askaund battery ain’'t going to do it. She needs
a major offense. . . . [SJomething major so.that [Petitioner] can’t ever get to her
again . ... She has to put [Petitioner] away. And she knows the system. She knows
she’s injured. She goes, That man, he raped me. He sodomized me.

Id. at 773-79.

The prosecutor began his second closing argtmetating, “now you have a third version.
Mr. Killam has come up with his awersion of what happened that night. . . . It's not what the
defendant told Detective Russo, it's ndtat the defendant told you.” ldt 781. The prosecutor

reminded the jury that “I'm sure the court has instructed you that defense attorney arguments,
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including what I’'m doing right now to you, is not evidence.” Tche prosecutor then tells the jury
that defense counsel’s version amounts to something he calls “hide the badit'782. He tells
the jury,

[E]ven if Mr. Killam wants to get up here and tell you his version for 25 minuets,

we’ve got to stay in reality. We do. Nobodytrying to pull a fast one here. But if

the defense talks to you about a house — the house of cards, or the foundation, and

you can’t believe the house of cards because the foundation is not sturdy . . . .

Well, Mr. Killam made the mistake, and the defense has made the mistake,
of foundation, because the foundation that they’re relying on is the defendant.
Id. at 788.

The record does not support Petitioner’s claim of improper attacks on defense counsel.
Though defense counsel’s closing argument was naobpletely “new version” of events, as stated
by the prosecutdrywhen placed in context of the entirefithe closing arguments, the prosecutor’s
comments did not tend to suggest that defeosmsel was untruthful. Rather, the prosecutor
implored the jury to compare defense counsel'sigersf events with thevidence in the case and
used defense counsel’s wall analogy in the Statets faFurther, the trial judge instructed the jury
that the statements by counsel during closing arguments “are not evidence but are permitted for
purposes of persuasion only,” dekt. # 14-5, Tr. Vol. Il at 227, and that “[t]he State has the burden
of presenting the evidence that establishak lgetyond a reasonable doubt. . . . Evidence is the
testimony received from the witnesses under o#ffylations made by attorneys, and the exhibits
admitted into evidence during the trial,” dekt. # 14-14, O.R. at 70-71. Petitioner fails to show

that “the prosecutor’s statements plausibly coulceltigpped the scales in favor of the prosecutor.”

Ferg 39 F.3d at 1474. Thus, Petitioner fails to show that the decision by the OCCA was contrary

8 The version of events set forth by defecmansel in closing argument finds some support
in Petitioner’s testimony.
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to or an unreasonable application of federal lami@spreted by the Supreme Court. Habeas relief
is denied.
il. Shifting the burden

Petitioner claims that the prosecutor shifteel burden of proof tthe defense during the
second closing argument when the prosecutor telgutty that defense counsel was playing “hide
the ball” with the affidavit for a search warrant. (Dkt. # 1 at 22 a¢s@Dkt. # 14-7, Tr. Vol. IV
at 782-83). Specifically, Petitioner complains tthe following statement improperly shifted the
burden of proof from the prosecution to the defense:

But you've got to convince — if you're the defense, you've got to convince

y'all, who is sitting here, and then watittat evidence come from the stand, none of

that matters.
Id. at 783.

After considering the challenged comment in eattthe Court finds that this statement did
not shift the burden of proof the defense. The prosecutor's comment was responsive to defense
counsel’s closing argument and served to remind jurors that in order to accept defense counsel’s
version of events, they would have to ignoredhielence presented by the State. In other words,

the prosecutor merely argued that the evidence did not support Petitioner’s defense_theory. See

United States v. SimpspnF.3d 186, 190 (10th Cir. 1993) (@adting cases permitting prosecutorial

comment on lack of evidence supporting defendants’ theories). This sub-claim has no merit.
iii. Truthfulness of Petitioner
Petitioner claims that the prosecutor impropattacked the truthfulness of Petitioner when
he said, “[t]hat’s why he got up there on the stand. Threw the Hail Mary pass. That story that the

defendant told you is crap. . . .&Hefendant’s accounts of eventfisre dee ridiculous.” (Dkt.
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# 1 at 22). Respondent argues that these statsrwere “reasonable inferences . . . based upon
Petitioner’s testimony.” (Dkt. # 12 at 30).

The Tenth Circuit has stated that “[a]lthough labeling a defendant a ‘liar’ is often
‘unnecessary’ and ‘unwarranted,” we have held that referring to testimony as a lie is not per se

prosecutorial misconduct.” Bland59 F.3d at 1025 (citing lited States v. NichoJ®1 F.3d 1016,

1019 (10th Cir. 1994); United States v. Robin®8 F.2d 1554, 1567 (10th Cir. 1992)) (internal

guotations omitted). Statements “perceived only as commentary on the implausibility of the

defendant’s story” are permissiblgnited States v. Hernandez-Muniz0 F.3d 1007, 1012 (10th

Cir. 1999) (quotation omitted). Here, the prosecatstatements were merely commentary on the
veracity of defendant’s story. The first complaimédtatement, that defendant’s story was “crap,”
came after the prosecutor said, “[a]s the defendauld tell you, it's consensual oral sex,” and then
proceeded to list the numerous physical injuriéls®d sustained. (Dkt. # 14-7, Tr. Vol. IV at 750).
He concluded the list of injuries by stating, “[t]bhedls you . . . that the story the defendant told you
was crap.” _Id. The second complained-of statemehgt defendant’'s story was “pure dee
ridiculous,” also followed statements by theggcutor referencing defendant’s testimony that
Wilson wanted to have sex five or six times after he “smacked her around a little b#t"7&h.
The prosecutor’s statements fit within the bouatisommentary on the veracity of defendant’s
story. Petitioner fails to show that the prosecatstatements were improper or that the OCCA’s
decision was contrary to or an unreasonable apjgrcaf federal law as interpreted by the Supreme

Court. Habeas relief is denied on this sub-claim.
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iv. Societal alarm and sympathy for victim
Petitioner next complains that the prosecutor “elicited sympathy for the complaining witness
by saying Dorothea Wilson endured a night that nostroelld ever have to endure.” (Dkt. # 1 at
23). Petitioner also argues that the prosecutor “wightejury to be outraged at [Petitioner],” when

the prosecutor asked the jury to “[ijmagine sdiody out there in the world that does this.”; Id.
Dkt. # 14-7, Tr. Vol. IV at 749 Respondent argues that “th@gecutor was merely summarizing
the evidence presented . . . and urging the juryest the crime of rape as a crime of violence.”
(Dkt. # 12 at 31). Additionally, Respondent argtleat the prosecutor was not raising societal
alarm; instead, “he was recounting Ms. Wilsae'stimony about what Petitioner did to her when
he raped her.”_ldat 32.

As stated above, habeas corpus relief is available for prosecutorial misconduct only when
the prosecutor’s statements render Petitiorteigs fundamentally unfair._Donnelly16 U.S. at
642-48. Itis not enough that the statemerdsiadesirable or universally condemned. Dardén
U.S. at 181. “While ‘improper appeals to societal alarm’ and requests for ‘vengeance for the
community to set an example’ are unwarranted, they are also not the type of comments that the

Supreme Court has suggested might amtmuatdue process violation,” Brechedt F.3d at 1356

(quoting_Darden477 U.S. at 181-82). Even so, “[iJtimproper for a prosecutor to ‘encourag[e]

the jury to allow sympathy to inflmee its decision.”_Stouffer v. TrammeNn38 F.3d 1205, 1221

(10th Cir. 2013) (quoting Moore v. Gibsal®5 F.3d 1152, 1172 (10th Cir. 1999)). However, the

prosecutor can draw reasonable inferences from the record. KHaagdf.3d at 1172.
Petitioner references three statements made by the prosecutor, one during first closing

argument, and two during second closing argumeuring the first closing argument, the
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prosecutor described the violence that led up téaifegble oral sodomy. He stated, “she resisted,
but she was scared for her life. Imagine someloadyhere in the world that does this. And the
defendant testified that that’s all he really wardatiof the deal.” (Dkt. # 14-7, Tr. Vol. IV at 749).
During second closing argument, the prosecutor telgltty, “[s]o what theythe defense] want you

to see, . .. is that you can’t believe Dorothatstv because they say she’s a crackhead. Well, . .
. in this room, credibility is judged thet@ot by where they hold court and snitches live in ditches.
Credibility is here.” _Id.at 789. The final statement Petitioner complains of occurred while the
prosecutor discussed Petitioner’s prior feloniesthad/erdict forms. The prosecutor told the jury
that putting the defendant on thergtawas a “Hail Mary pass.” ldt 793-94. The prosecutor said,

the Hail Mary pass . . . was all aimed to try and get you to just put him in jail for 90

days. That those five felony convictioden’t matter. He’s 39, 40 years old. Got

five prior felony convictions.That stuff doesn’t matter. Let’s put him in the Tulsa

County Jail for 90 days, and make it okay to rape someone that we call a crack

whore. You can't rape peapl Even if they’'re under ¢éhinfluence of crack cocaine.

Even if they're addicted to crack cocaine. Even if they are a snitch.

Id. at 794.

After a review of the record, the Court cardes that none of the prosecutor’s statements
fall into the category of “societal alarm” arguments. The first challenged statement, “[ijmagine
somebody out there in the world that does thig% made in the context of the specific acts of
violence associated with the forcible sodomy, as described by the victim. It was not a statement

designed to “send a message to othellaily situated potential offenders.” S€ellins v. Ray 184

F. App’x 750, 755 (10th Cir. 2006) (unpublished).

° Based on the context of these statements, it appears the prosecutor was pointing to the
witness stand as he made these remarks Deé& 14-7, Tr. Vol. IV at 789.
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Petitioner also complains that the prosecutor made four statements that “elicited sympathy
for the complaining witness.” (Dkt. # 1 at 23)hree came from the first closing argument and one
from the second closing argument. [@uring the first closing argument, the prosecutor said, “we
ask you, . . . when you look at trects that you received, to consideis case as a violent crime.
Because not only did Dorothea Wilson have to endure a night that no one should ever have to
endure, but she was sexually atdd, and she endured extreme ptatssiolence.” (Dkt. # 14-7,

Tr. Vol. IV at 740-41). A short time later, the prosecutor said, “the defendant doesn’t have the
scales of justice. . . . The defendant played jugmg, executioner. And the defendant believed that
nobody — not you — that nobody — law enforcemamtibody would care. He could do anything he
wanted to her because nobody would care.’atd@43. Then, the prosecutor said,

. . . what happens to snitches? ‘Snitches end up in ditches.” In that world, being a

snitch can get you killed. And as DorethWilson, ladies and gentlemen, let you

know, being a snitch can get you rapedctyiforcibly sodomized, kidnaped, and

assaulted with a dangerous weapon, defendant style.

Id. at 744. Finally, during second closing argument, the prosecutor told the jury,
The State presents to you the bloody ee#dce of the victim, and her vagina

torn up. That's what the State presents to you. And the consistent testimony of a

victim brave enough to be here to tell ydnoat it. And to that you get, in response,

I’'m crippled. Too crippled to be a rapisfAnd it was consensual. We had sex five

or six times that night, after | had already ejaculated from oral sex.

Does anyone believe. . . that the defendant had sex with Dorothea Wilson five

or six times that night? Really. | mearmredibility. What's credible. What's not

credible? Consider the world.
Id. at 793. After reviewing the record and plading prosecutor’'s comments in context, the Court

concludes that the statements by the prosecutor were reasonable inferences based on the evidence

and testimony presented at trial. $wper 314 F.3d at 1172. Thus, when considered in light of
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the trial as a whole, the Court canoonclude that the statementipped the scales in favor of the
prosecution.”_Fero39 F.3d at 1474. Habeas relief is denied on this sub-claim.
V. Improper directive to “do justice”

Petitioner’s final sub-claim of prosecutomalsconduct during closing argument is that the
prosecutor gave an “[ijmproper argument to the phat they are to ‘do justice’ and to sentence
[Petitioner] to life imprisonment.” (Dkt. # 1 at 23etitioner states that “[t|he prosecutor referred
to [Petitioner] as [a] ‘vicious rapist’ where [sic] the case was brought into courtPelitioner next
asserts that the prosecutor told the jury, “thet&trges you . . . And we ask you, . . . to do justice
in this case. . . . The State of Oklahoma askjs|to do right and send thiefendant to prison for
the rest of his life.” 1d. Petitioner argues that these statemémtster[ed] the credibility of the
State.” _1d. Respondent argues that the Tenth Circuit has held that “urging a jury to ‘do justice’
based upon the evidence presented to it ismptoper.” (Dkt. # 12 at 32 (citing Thornburg v.
Mullin, 422 F.3d 1113, 1134 (10th Cir. 2005))).

“Itis improper for a prosecutor to suggest thatry has a civic dytto convict.” Thornburg

422 F.3d at 1134; sedsoMalicoat v. Mullin, 426 F.3d 1241, 1256 (10th Cir. 2005). “Appeals to

the jury’s emotion or sense of vengeance ‘callf¢ iquestion the integrity of the criminal justice
system’ by encouraging the jury to convicsbed on outrage, and not on the evidence.” WjIS86

F.3d at 1120-21 (citations omitted). “This restriction ‘is balanced, however, by the
acknowledgement [sic] that in an emotionally charged trial, the prosecutor’s closing argument need
not be confined to such detached exposition@sdavbe appropriate in a lecture.””_United States

v. Fleming 667 F.3d 1098, 1104 (10th Cir. 201G)6ting_United States v. Jond$8 F.3d 704, 708

(10th Cir. 2006) (quotations omitted)). Furthéthe “prosecutor’'s comments [are] firmly rooted
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in the facts of the case,” th@astments do not render the trial fundamentally unfair. Thorndagy
F.3d at 1134.

In this case, Petitioner characterizes several statements by the prosecutor as asking the jury
to “do justice.” (Dkt. # 1 at 23). During the first closing argument, the prosecutor said

If only — if only — the criminal justice world out there, the place where we
don’t see, ladies and gentlemen, under theréscent lights or with American flags
and judges in black robes and defense attorneys. Court; that's a world that helps
you. Because she came bounding out of that house that morning and the right people
got involved. And the State arrested a vicious rapist. Took it out of their world
where they hold court, or where snitcteesl up in ditches,rm brought it to this
world. Where the rule of law prevails.

(Dkt. # 14-7, Tr. Vol IV at 754). The prosecutmmcluded the first closing argument by stating,
Ladies and gentlemen, the State bekdahat the defendant should never have
that problem anymore. The defendant should not have to worry about cleaning his
house anymore. Worry about bringing otimelividuals in here to clean his house.
... The State believes that he needs émgpihe entirety of his life in prison, ladies
and gentlemen. Becauses is the real court. Not the court he was trying to hold

out there. This is the real court. Aimdividuals that do this behavior should never
be out again.

Id. at 756. The Court concludes the two staets were sufficiently based upon the evidence
presented and did not improperly “appeal tojting’'s emotion or sense of revenge.” Wils&36
F.3d at 1120-21.

Petitioner also claims the prosecutor continued to urge the jury to “do justice” in the second
closing argument. In urging the jury to put Petigr in jail for more than 90 days, the prosecutor
told the jury,

And it's the type of crime that gets purnesh not by 90 days in the Tulsa County Jail,

but after five felony convictions, you pop thelit's okay to be kbave. It's okay to

do it to these individuals. That's the type of sentence that's deserved. And it’s the

type of sentence that might very well tell those out there holding court — right?
Snitches in ditches — maybe we can’t rape individuals.
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Id. at 786. Finally, the prosecutor told the jury,

... the State urges you — or thanks youwfarr attention in this case. And we ask
you, ladies and gentlemen, to do justice in this case. Don't slap the wrist. This is
something that happened. . . . It's elements and facts and punishments, and the types
of punishments that deter individuals frataing these crimes. That teaches the
folks out there that you can’t hold court on someone. Even if it's their culture, or
street ethics.

We do right in this building, ladieend gentlemen. The State of Oklahoma
asks you to do right and send this defendant to prison for the rest of his life.

Id. at 796-97. Petitioner also points to a simg#tatement the prosecutor made during opening

argument. (Dkt.# 1 at 21). Ims opening statement, the prosecsteccinctly stated the anticipated

evidence and discussed “the code of ethics osttket regarding snitches.” (Dkt. # 14-5, Tr. Vol.

Il at 237). He then concluded his remarks by stating,

[The defendant never thought] in a million ygdthis would] be played out to a jury
in Tulsa County, Oklahoma, ladies agehtlemen, because nobody is going to pay
attention to a snitch. Or wahhe says is a crackhead. But, ladies and gentlemen,
that's why we have these rooms. To do justice.

And at the conclusion of this casd]iles and gentlemen, the State will come
back to you and ask you to finally do justidéot street justice. No, no. But the kind
of justice that you can only get from a jury of your peers.

“Appeals to the jury to act dese community conscience are not per se impermissible,” yet

“prosecutors are not at liberty to urge jurors to convict defendants as blows to the drug problem

faced by society or specifically, within theirramunities, or send messages to all drug dealers.”

United States v. Solivar937 F.2d 1146, 1151, 1153 (6th Cir. 1991); als® United States v.

Rogers556 F.3d 1130, 1143 (10th Cir. 2009) (“dramatiaclamations can improperly threaten to

inflame the passions of the jury”); United States v. Begag3 WL 6671208, at *7 (10th Cir. Dec.

19, 2013) (unpublished).
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Assuming the statements weiraproper, the Court concludes Petitioner has failed to
establish that they so infected his trial “as td&enhe resulting convictiondenial of due process.”
Darden 477 U.S. at 181. Additionally, Petitioner has not established that the prosecutor’s

statements “had a substantial and injurious effect or influence in determining the jury’s verdict.”

Brecht v. Abrahamsqrb07 U.S. 619, 637 (1993) (citing Kotteakos v. United St8@8 U.S. 750
(1946)).First, the State presented a strong case adzatisbner. Each of the individuals who saw
Wilson the morning of August 20, 2008, testified cotesily as to her physical appearance and her
emotional state. And the story Wilson told eacthete individuals was consistent. Additionally,

the State elicited testimony that the first thingitiaer said to police when he came out of his
house was that it was consensual e did not rape her. (DKkt.14-5, Tr. Vol. Il at 305). Second,
Wilson’s injuries, as observed by Ms. Elias, tNE& nurse, were consistent with Wilson’s story.

The injuries included swelling on her wrists from being held down, a vaginabtghnumerous
abrasions, swelling, and redness on her face. . @k#-14, O.R. at 23). Third, the jury was
properly instructed that closing arguments o€ evidence. (Dkt. # 14-5, Tr. Vol. Il at 227).
Fourth, most of the prosecutor’s opening and closing arguments focused on the evidence and
testimony presented at trial. Finally, the jury instructions focused on the relevant legal rules and
factors for the jury to consider while determining Petitioner’s guilt or innocence and his sentence.
The instructions, coupled with the testimony at tgafficiently show that Petitioner’s trial was not
fundamentally unfair. Further, there were noeglipns to any of these statements. Upon review

of the totality of these factors, this Courtcisnvinced that any impropriety in the prosecutor’s
statements was harmless because the statements did not have a substantial or injurious effect or

influence in determining the jury’s verdict.
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Finally, Petitioner claims that the prosecutorasients resulted in an excessive sentence.
The Court addresses Petitioner’s claim of excessive sentence in Part B(6), below.

Therefore, after carefully restving the transcripts and thecord, the Court concludes that
any prosecutorial misconduct did not render Petitigrteal fundamentally unfair. The decision
by the OCCA was not contrary tor, an unreasonable application f@deral law as determined by
the Supreme Court. Accordingly, habeas relief is denied on this sub-claim.

2. Admission of improper and prejudicial evidence (Ground I)

In Ground I, Petitioner claims that “[t]he peggation of improperly admitted, irrelevant and
highly prejudicial evidence violated [his] rightsdae process, an impattjary panel, and a fair
trial.” (Dkt. # 1 at 7). Petitioner states that‘thesecutor repeatedly encouraged various withesses
to vouch for and bolster Ms. Wilson’s sgabout the alleged incident.”_ldPetitioner specifically
mentions the testimonies of Officer Keitldding and Kristy Elias, the nurse who conducted
Wilson’s rape examination.__lcat 7-8. Petitioner next complains that State’s Exhibit 2A, a
videotaped interrogation of Petitioner, wasdimissible and highly prejudicial.”_ldt 9. Finally,
Petitioner complains that the court improperly #@tkd State’s Exhibit Ndb1, a “Finding of Fact -
Acceptance of Plea” document, that Petitioner hguesl in Tulsa County District Court Case No.
CF-2003-691._lIdat 10.

On appeal, the OCCA denied relief, finding that Petitioner “was not deprived of a fair trial
by the introduction of irrelevant evidence and evidence whose probative value was substantially
outweighed by the danger of unfair prejudice.” (BkiL2-3 at 2). The OCA concluded that the

trial court did not abuse its discretion in admitting the evidence. Id.
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Admissibility of evidence is a matter of state law. The Tenth Circuit has held that a writ of
habeas corpus may not issue on the basis oftaiged error of state law “absent a determination

that the state law violation rendered thal fiundamentally unfair.” James v. Gibs@i1 F.3d 543,

555 (10th Cir. 2000) (citing Boyd v. Wardl79 F.3d 904, 916 (10th Cir. 1999)). When a habeas
petitioner challenges a state court’s admission of evidence, “[t]he question presented in [the habeas
proceeding] is not whether th[e] evidence vaasnissible under state law, but instead whether
considered in light of the entire record, itamaskion resulted in a fundamentally unfair trial.”

Knighton v. Mullin, 293 F.3d 1165, 1171 (10th Cir. 2002). Téfere, the Court must determine

whether the admission of the alleged bolstetegjimony, the video of the police interrogation
(Exhibit 2A), and the “Finding offact - Acceptance of Plea” document, rendered Petitioner’s trial

fundamentally unfair._SeBarker v. Scoft394 F.3d 1302, 1310-14 (10th Cir. 2005) (applying

“fundamental fairness” test to a claim of bolstering).

Petitioner first claims that the prosecutompnmperly bolstered the credibility of Wilson
through the examination of two Staelitnesses. (Dkt. # 1 at 7-8). As stated above, “[i]t is widely
recognized that a party who raises a subjeahinpening statement ‘opens the door’ to admission
of evidence on that same subjbgtthe opposing party.” Chave2?9 F.3d at 952; Crqfi 24 F.3d
at 1120 (“It is permissible . . . to bolster t@stimony of a witness whose credibility has been
attacked in an opening statement”). Here, defense counsel attacked or questioned the victim’s
credibility several times during his opening argutneérhe Court found above that the prosecutor
did not improperly bolster the \tim during the direct examinatiaf Officer Eddings and the re-
direct examination of Ms. Elias. Thus, theren@gsbasis for Petitioner’s claim that the bolstering

testimony was improperly admitted. Habeas relief is denied on this claim.

35



Next, Petitioner complains that Exhibit 2A, a video recording of his interview, was
improperly admitted into evidence. Petitioner ctaims that the tape included “highly prejudicial
content.” (Dkt. # 1 at 9). The video showsiaterview of Petitioner by Tulsa Police Detective
Rodney Russo. In the interview, Detective Russo and Petitioner make several statements regarding
drugs, use of weapons, previous arrests, aadsideo “show[ed] thathe Officer [Russo] and

[Petitioner] were overly faitiar with each other.”_Id.Respondent notes that the trial court held a

Jackson-Dennbearing®regarding the voluntariness of Petitioner’s statement. (Dkt. # 12 at9). The
trial court found the statement to be volugfadenied Petitioner's motion to suppress, and
commented that there were “other crimes that may be Bsslss or res gestae.” (Dkt. 14-3, Tr.
Hr'g Apr. 6, 2009 at 3).

In Oklahoma, Burks v. Staté94 P.2d 771 (Okla. Crim. App. 1979), overruled in part on

other grounds byones v. Statg72 P.2d 922 (Okla. Crim. App. 1988gts the standard by which

evidence of other crimes is admissible. The OCCA has stated,

The basic law is well established—when one is put on trial, one is to be

convicted—if at all—by evidence which shows one guilty of the offense charged,;

and proof that one is guilty of other affees not connected with that for which one

is on trial must be excluded. Burks v. Stdi¢79 OK CR 10, § 2,594 P.2d 771, 772,

overruled in part on other ground®nes v. Stafd 989 OK CR 7, 772 P.2d 922. .
However, evidence of other crimes is admissible where it tends to establish

absence of mistake or accident, commonseher plan, motive, opportunity, intent,

preparation, knowledge and identity. Burk879 OK CR 10, 1 2, 594 P.2d at 772.

To be admissible, evidence of other crimasst be probative of a disputed issue of

the crime charged, there must be a visible connection between the crimes, evidence

of the other crime(s) must be necessarsupport the State’s burden of proof, proof

of the other crime(s) must be clear and convincing, the probative value of the

evidence must outweigh the prejudice te #tcused and the trial court must issue

19Jackson v. Denn@78 U.S. 368, 376 (1964) (“A defemdabjecting to the admission of
a confession is entitled to a fair hearingwhich both the underlying factual issues and the
voluntariness of his confession are actually and reliably determined.”).
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contemporaneous and final limiting instructions. Welch v. Se§i80 OK CR 8, |
8, 2 P.3d 356, 365.

Lott v. State 98 P.3d 318, 334-36 (Okl@&rim. App. 2004). “Burksequires, in part, the State to
give a pre-trial notice of the other crimes or bad acts evidence it intends to introduce.” Eizember
v. State 164 P.3d 208, 230 (Okla. Crim. App. 2007).

To the extent that Petitioner complains that he did not receive a Botike regarding the

video, this is obviously an error efate law._United States v. Kendalb6 F.2d 1426, 1441 n.6

(10th Cir. 1985). Further, the OCCA hasprasized that failure to provide a Burkstice does not
automatically require the exclusion of other crireeglence, as it designed to prevent surprise on

the part of the defendant. Malicoat v. St#82 P.2d 383, 402-03 (Okla. Crim. App. 2000).

Petitioner cannot put forth a good-faith argument that it was a surprise for the video to be offered

as evidence at trial in light ¢ifie outcome of the Jackson-Derhearing'* Thus, Petitioner cannot

show the failure to provide_a Burkstice resulted in a fundamentally unfair trial.

To the extent Petitioner complains that thdea should have been redacted prior to its
admission, Petitioner fails to show how it renderedrldasfundamentally unfair. The record shows
that Petitioner failed to file any pre-trial motions or make any additional effort to have the video

redacted in any way. Additionally, Petitionerdeano objection at the April 6, 2009 Jackson-Denno

Hn addition, the Court takes note tiRatitioner may have waived any Buiisjection at
trial. During the testimony of Tulsa Police Detective Margaret Loveall, Petitioner's counsel
requested a bench conference. (Dkt. # 14-5, Tr. Vol. Il at 378). Petitioner’s counsel told the trial
court and the prosecutor that Petitioner wantéshtov “why the crack pipeare not going in.”_Id.
The prosecutor stated, “Becausman’t lawfully do it.” 1d. Petitioner’s counsel told the court that
it would cross-examine on the issue of the crack pipes found at Petitioner’s house and photographed
by Detective Loveall. Idat 378-79. The trial court stated,Saunds to me like he [Petitioner] has
certainly waived any Burkissue, and the wholesue of cocaine use is just blown away as far as
being hidden from the jury.” lcat 380. This occurrence underesnPetitioner’s claim of denial
of due process on the admissiorstatements of other crimes eeitte regarding the use of drugs.
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hearing, when the trial court denied the motioauppress, nor did Petitioner object to publication
of the video at trial._Selkt. # 14-6, Tr. Vol. Ill at 450-51. Finally, several of Petitioner’s prior
felonies were presented to the jury during firosecutor’s cross-examination of Petitioner and
restated by the prosecutor during second closing argumenbk&eel4-7, Tr. Vol. IV at 683-88;
794-95; Dkt. # 14-14, O.R. at 50, 11Betitioner offers only conclusory statements that the video
was “highly prejudicial.” Without more, Petitionessatements are insufficient to warrant relief.
Next, Petitioner complains that Exhibit 51, adiment titled “Findings of Fact - Acceptance

of Plea,” was improperly admitted. (Dkt. # 1 H2). Petitioner argues that “the prosecutor

misinformed the trial court and defense coubyedaying, ‘And at this point, being this Judgment

and Sentenge self authenticating document, the Stedelld move to admit it as State’s Exhibit
No. 51.” 1d. (citing Dkt. # 14-7, Tr. Vol. IV at 694)Petitioner argues that the document is not a
Judgment and Sentence and it contains “improgerarces to the highly prejudicial charges of
kidnaping and rape 1st Degre@inder question 10, which were dissed by the State and amended
to an aggravated assault charge.” HRetitioner then appears to argue that the evidence of the
charges of kidnapping and first degree rape, as found in State’s Exhibit No. 51, was improper
because the aggravated assault conviction “hhad@ been admitted into evidence previously in
the State’s Exhibit 46.”_Id.

Whether it was error by the State to offer this unredacted plea form is immaterial to this
Court’s discussion. Petitioner readily admits tim&t conviction listed on the form in Exhibit 51,
was also presented on Exhibit 46. Exhibit 4€oaleflects the kidnapping and first degree rape

charges as “original charges” on Exhibit 1 te #fudgment and Senten¢Bkt. # 14-10, St. Ex. 46).
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As a result, Petitioner fails to show that hesypaejudiced by the admissi of Exhibit 51, or that
his trial was rendered fundamentally unfair by its introduction.

In summary, after a review of the claimsimproper admission of evidence set forth by
Petitioner in Ground I, the Court concludes thditi®eer has failed to show that the admission of
evidence, even if improperly admitted under state law, rendered his trial fundamentally unfair.
Therefore, federal habeas relief is denied on Ground I.

3. Denial of motion for a continuance (Ground II)

In Ground Il, Petitioner claims that the trial court abused its discretion when it denied his
motion for a continuance. (Dkt. # 1 at 12). Thuigused [Petitioner] to beéenied due process of
law and to be prejudiced by unprepaseu ineffective assistance of counsél.ld. Petitioner’s
counsel requested the continuance because “hgreaghtly ascertained the identity of a witness
who was previously unknown and whose testimorexgected to corroborate and or establish the
Defendant’s innocence” and because “another withasdeen located and is residing within the
State of Texas [and] is unavailable for the juiigl as it is now set upon the docket.” Betitioner
claims “[t]he trial court was upset about the ladkprevious efforts, if any, to investigate these
matters and locate these witnesses.”Kdnneth Whited was the previously unknown witness and
Joyce Brewer was the witness residing in Texitioner further claims that these two witnesses

“could corroborate [his] version of events[, nlamely that Ms. Wilson was compliant and went

2Petitioner references ineffective assistance of counsel in Ground Il. In Ground Ill,
Petitioner explicitly raises a claim of ineffective assistance of counsel for failing to investigate
defense witnesses. (Dkt. # 1 at 16). Thentlai Ground Ill rests on the same facts referenced in
Ground Il. The Court addresses Petitioner’s clafmeeffective assistance of counsel in Ground
[I.
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voluntarily with [Petitioner], without any threat duress or weapon, thereby specifically refuting
the charge of kidnaping.” It 12-13.

The OCCA found the trial court did not aleuiss discretion in denying the motion for a
continuance. (Dkt. # 12-3 at 2). Respondent arthaghis is a matter atate law because “[t]he
decision to grant or deny a continuance is indiseretion of the trial court and in some cases,
Oklahoma statutes dictate how such a motion rbaspresented.” (Dkt. # 12 at 13). Further,
Respondent argues that the testimony “from these witnesses that they did not see a knife in
Petitioner’'s hands would have been cumulative to other testimonyat 1é.

“[BJroad discretion must be granted trial courts on matters of continuances.” Morris v.
Slappy 461 U.S. 1, 11 (1983). The Tenth Circuit hagddbat, “[a] trial judge’s decision to deny
a motion for continuance constitutes an abuse of discretion only if the denial was ‘arbitrary or

unreasonable and materially pregeli the [defendant].”_Seehillips v. Fergusornl82 F.3d 769,

775 (10th Cir. 1999) (quoting United States v. Riy®@0 F.2d 1462, 1475 (10th Cir. 1990)).

Whether denial of a continuance constitutes an abuse of discretion

turns largely upon the circumstances of thdividual case[,] . . . including: the
diligence of the party requesting the canfince, the likelihood that the continuance,

if granted, would accomplish the purpose uhdeg the party’s expressed need for
the continuance, the inconvenience todpposing party, its witnesses, . . . and the
harm that appellant might suffer as a result of the . . . court’s denial of the
continuance.”

Case v. Mondraggn887 F.2d 1388, 1396 (10th Cir. 1989) (citations omitted). In a habeas

proceeding, the abuse of discretion “must hagerbso arbitrary and fundamentally unfair that it

violates constitutional principles of due process.”(¢gloting Hicks v. Wainwrigh633 F.2d 1146,

1148 (5th Cir. 1981)).
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Here, Petitioner alleges thatwas “fundamental error for the judge to determine the
direction the defense should be conducted” andidatas “severely prejudiced by the trial court’s
denial of the requested continuance.” (Dkta# 13). Petitioner’'s motion for continuance was filed
May 11, 2009, the day before Petitioner’s trial begdkt. # 14-14, O.R. at 53). In the motion,
Petitioner’s counsel stated that “he has just rég@scertained the identityf a witness who was
previously unknown and whose testimony is expected to corroborate and or establish the
Defendant’s innocence.”_IdAdditionally, counsel stated that “another witness has been located
and is residing within the state Béxas, said witness is unavailabletize jury trial as it is now set
upon the docket.”_ld.

On May 12, 2009, prior to voir dire, the treaurt heard arguments on Petitioner’'s motion.
(Dkt. # 14-4, Tr. Vol. | at 2-7). During the haay the court asked defense counsel, “this case has
been pending about, what, nine months or ten hs@h€an you tell me about any efforts that either
you or your predecessor have made to locate this witness. . . . | guess I'd like to just have a
representation as to what you know [about] the effibidt have been made to located this unknown
black male.” _Id.at 4. Defense counsel told the court that his efforts were isolated to asking
Petitioner’s family to contact friends. ldt 5. The court denied the motion, reasoning that these
witnesses “are not witnesses to the . . . allegations of the assault itself . . . [and] would
circumstantially provide testimony . . . simply bgithobservation of the demeanor of the defendant
and the victim.”_Id.at 6-7. Further, the court told defense counsel that “the defendant himself
would have some higher opportunity to inform youl a&ounsel as to who that was, or at least

provide a fairly clear identification.” Ict 5. Finally, the court statdéaiat “as a matter of weighing
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the alternatives of continuing the case when the State’s ready and otherwise you're ready, Mr.
Killam, I think that it would be improper [to grant a continuance].” altd7.

The record shows that the trial court’s dg&an to deny the motion for continuance was not
arbitrary and that the court weighed several factbrerefore, Petitioner has failed to show that he
was denied due process, prejudiced by the dentakaotion for a continuance, or that the trial
court’s decision was fundamentalipfair. It should also be noted that Kenneth Whited appeared
at trial and testified. This is discussed in further detail in Grounds Ill and V. Petitioner is not
entitled to relief on Ground Il.

4, Ineffective assistance of trial counsel (Ground IIl)

In Ground lIll, Petitioner cites four instancedméffective assistance of counsel. (Dkt. #1
at 16). First, Petitioner claims that his defermensel failed to investigate fully potential witnesses,
namely Kenneth Whited, the male driver of thar, and Joyce Brewer, the female passéenddr.
Second, Petitioner alleges that his counsel faileabject to “cumulative, prejudicial evidence,”
namely State’s Exhibit 51, Ict 17. Next, Petitioner alleges that counsel “failed to object to
prejudicial and inadmissible statements and athieres evidence in the videotaped interrogation
of his client.” _Id. Finally, Petitioner claims that his counsel was ineffective for failing “to object
to prejudicial and improper voir dire questions by 8tate that tainted the jury panel and prejudiced

them against his client.” It 18.

¥In Ground Il, Petitioner raised a claim thatvaas denied effective assistance of counsel
when the trial court denied his motion for a contimeea (Dkt. # 1 at 12)The claim here in Ground
[l encompasses the facts of the Ground Il claline Court is incorporating the claim from Ground
Il into the discussion of the claim here in Ground llI.
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The OCCA reviewed these claims under the-fwonged standard set forth by the Supreme

Court in_Strickland v. Washingtod66 U.S. 668, 687 (1984). The OCCA found that Petitioner was

not denied effective assistance of counsel. .(B&R-3 at 3). Respondent argues that the “OCCA’s
decision that trial counsel was not ineffective ighex contrary to nor an unreasonable application
of federal law.” (Dkt. # 12 at 19).

To be entitled to habeas relief on his claim of ineffective assistance of trial counsel,
Petitioner must demonstrate that the OCCA'’s adpititn of this claim is contrary to Strickland
“For purposes of § 2254(d)(1), ‘an unreasonabldiegmon of federal law is different from an

incorrect application of federal law.”” Richte¥31 S. Ct. at 785 (quoting Williams v. Tayl629

U.S. 364, 410 (2000) (O’Connor, J. concurring))ntgr § 2254(d), a habeas court must determine
what arguments or theories supported or, as keréd have supported dlstate court’s decision;
and then it must ask whether it is possible faieheid jurists could disagree that those arguments or
theories are inconsistent with the holdinga prior decision of this Court.” Icht 786. Section
2254(d) “preserves authority to issue the writ in cases where there is no possibility fairminded jurists
could disagree that the state court’'s decisionlm®fwith this Court’'s precedents. It goes no
farther.” Id.

Under_Stricklangda defendant must show that hasinsel’s performance was deficient and

that the deficient performance was prejudicial. Strickl@eé® U.S. at 687; Osborn v. Shillinger

997 F.2d 1324, 1328 (10th Cir. 1993).defendant can establishe first prong by showing that
counsel performed below the level expected from a reasonably competent attorney in criminal cases.
Strickland 466 U.S. at 687—-88. In making this deterrtiorg a court must “judge . . . [a] counsel’'s

challenged conduct on the facts of the particulae,caswed as of the time of counsel’s conduct.”
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Id. at 690. There is a “strong presumption that celmeonduct falls within the range of reasonable
professional assistance.” _lat 688. Moreover, review of cowels performance must be highly
deferential. “[l]t is all too easy for a cougxamining counsel’'s defense after it has proved
unsuccessful, to conclude that a particulanaomission of counsel was unreasonable.’at®89.

To establish the second prong, a defendant muststadhis deficient performance prejudiced the
defense, to the extent that “there is a redslenarobability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability is a

probability sufficient to undermine confidence in the outcome.”ald94;_sealsoSallahdin v.

Gibson 275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Waib F.3d 904, 914 (10th Cir. 1999).
This Court’s review of the OCC#a decision on ineffective assistanof counsel claims is “doubly

deferential.” _Cullen v. Pinholstet31 S. Ct. 1388, 1403 (2011) (noting that a habeas court must

take a “highly deferential” look at counsel's performance under Strickdamt through the
“deferential” lens of § 2254(d)).

Petitioner first claims that “defense counselthtiadequately investigate to determine the[]
whereabouts or identities” of the two peoplé¢ha vehicle with Petitioner and Wilson on the night
of August 19, 2009. (Dkt. # 1 at 16). Petitioner states that he “was seriously prejudiced by the
failure of defense counsel to promptly investigate this case.” Rdtitioner claims the two
individuals in the vehicle were Kenneth Whited, the driver, and Joyce Brewer, a passenger. Id.
Petitioner claims that their testimony “couldi@borate [Petitioner’s] testimony that Wilson went
willingly, without duress, and without anyeapons of any kind being used.” Id.

Here, even if counsel performed deficiently in failing to investigate fully these witnesses,

Petitioner fails to show how the witnesses’ testi;mwould have changed the outcome of the trial.

44



Kenneth Whited did testify at Petitioner’s trial. kstified that he gave a ride to Petitioner and a
woman, but it occurred in the “wintertime.” (Dkt 14-6, Tr. Vol. lll at 593). The trial court
excused Whited and stated, “I understand he’s been brought in to provide corroborative
information[, b]ut his firm testimony that this is a wintertime encounter in November puts this
situation clearly and absolutely outside tfossibility of it happening in August.”_ldt 598. Joyce
Brewer did not appear at Petitioner’s trial tetify. Petitioner claims Brewer’s testimony would
corroborate his version of events, that Wilson willingly got in the truck with Petitioner. (Dkt. # 1
at 16). Petitioner argues, “[h]ad the jury heamltdstimony . . . they might have determined that
no kidnaping occurred and that none of the othegations against [Petitioner] warranted a finding

of guilt. Id. Yet, the charge of kidnapping was expresze“secretly confin[ing] and imprison[ing
Wilson] against her will” at Petitioner’'s address of 1712 N. Elgin Avenue in Tulsa, Oklahoma.
(Dkt. # 14-14, O.R. at 14). It wa®t based on the ride to Petitiongrsuse. Therefore, there is no
reasonably probability that Brewer’s testimony would have affected the outcome of the trial.
Petitioner has failed to show hteunsel was ineffective for failing to investigate Whited and
Brewer.

Next, Petitioner claims that his counsel faited‘object[] to the State’s cumulative and
prejudicial introduction of State’s Exhibit 51.(Dkt. # 1 at 17). Petitioner argues that the
information in Exhibit 51 “had previously been properly admitted [in Exhibit 46] to prove that
[Petitioner] had a former conviction faggravated assault and battery.” However, Petitioner

complains that Exhibit 51 included a statemen®etitioner's own handwriting, that he “was of
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‘robust’ health™ and the original charges filed, “kidnagi and rape, 1st degree . . . were merely
allegations and not convictions.” _IdPetitioner claims that counsel’s failure to object allowed
“overwhelmingly prejudicial” information before the jury. I184s discussed in Part B(2) above, the
information concerning prior charges and cotigit included in Exhibit 51 was introduced and
admitted in Exhibit 46._SeBkt. # 14-10, St. Ex. 46; Dkt. #4-11, St. Ex. 51. As a result, it is
reasonably unlikely that Petitionet®unsel would have prevailed had he raised an objection to
Exhibit 51. Petitioner fails to show that his teaunsel’s performance was deficient. Furthermore,
in light of the evidence presented at trial, Petiér has not demonstrated that he was prejudiced by
the admission of Exhibit 51.

Third, Petitioner claims that his trial counselitéd to object to prejudicial and inadmissible
statements and other crimes evidence” in Statdigi 2A, the videotaped interview of Petitioner.
(Dkt. # 1 at 17). Petitioner claims that the jyjondged [him] much harsher than if these prejudicial
statements had been properly redacted from the interrogation video that was admitted at trial in its
complete form.” _Id. Petitioner argues that, despite a warning from the trial court about Burks
issues, his counsel failed to request redactidthefinadmissible, irrelevant and highly prejudicial

parts of that videotape.” Id.

4 The statement in Exhibit 51 reads, as follows, “On [illegible]-03 in Tulsa Co., OK, I, a
person of robust health, committed an assandt battery upon an incapacitated (high & drunk)
woman by hitting her and pulling a portion of heirtoaut.” (Dkt. # 14-11, St. Ex. 51). Petitioner
wrote this statement on August 29, 2003. [Tthe State introduced the plea form to counter
Petitioner’s claim that he was crippled and “inglle of chasing” Wilson. (Dkt. # 14-7, Tr. Vol.

IV at 696). Petitioner testified that he was “crgghbecause [he] got shot a long time ago in [his]
leg and it caused a lot of nerve damage.”atd62. Petitioner testified that Wilson knew of this
injury and defense counsel had Petitioner show thegjtiyo and a half incto four inch wide scar
approximately three inches from [Petitioner’s right] knee.” ald662-63. Petitioner claimed that
Wilson’s statements that she could not get afr@y Petitioner were “very incorrect,” ldt 664.
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As stated above, “when one is put on trial, one is to be convicted — if at all — by evidence
which shows one guilty of the offense charged proof that one is guiltgf other offenses not
connected with that for which one istoial must be excluded.” Lott v. Staf@8 P.3d at 334 (citing
Burks v. State594 P.2d at 772). “Howevezvidence of other crimes is admissible where it tends
to establish absence of mistake or accident, common scheme or plan, motive, opportunity, intent,
preparation, knowledge and identity.” Iddoreover, the OCCA has ldehat its decision in Burks
did not relieve defense attorneys of the neelfect to inadmissible evidence of other crimes.”
Oxley v. State941 P.2d 520, 524 (Okla. Crim. App. 1997).eTMCCA went on to state, “[f]ailure
to object to the admission of other-crimes evidence . . . may not be considered on appeal.” Id.

After a review of the record, even if Petitioisetrial counsel should have objected to the
admission of the video in its entirety, Petitiones feled to show how he was prejudiced by the
statements in the video. First, Petitioner testifigdaltthat he had just gotten out of jail a few days
before August 19, 2008, the night he went to CinarRipkins’ house. (Dk# 14-7, Tr. Vol. IV at
649). Second, Petitioner also testified that hemalrily exchanged drugs for sex with Wilson and
other girls. _Id.at 652. Finally, during cross-examirmatiof Petitioner, the State introduced five
prior felony convictions dating back to 1987. &1683-688. In light of this testimony, Petitioner
fails to show how the statements on the video wespidicial. Further, Petitioner fails to show how
the outcome would have been different had trial counsel objected.

Finally, Petitioner claims that his counsel fdite object to improper voir dire questions by
the State, which resulted in a “tainted . . . jury panel and prejudiced them against his client.” (Dkt.
# 1 at 18). Specifically, Petitioner complains that the “line of questions waly imgproper and

created both an emotional response in juaois sympathy for the alleged victim.”_Id@he Court
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has discussed the prosecutor’s voir dire statements in greater detail in Part B(1), above. For the
purposes of Petitioner’s claim of ineffectiassistance of counsel, however, Petitioner must
demonstrate that but for counsel's deficient penfonce (here, failure to object), there exists a
reasonable probability that the result of the proresdwould have been different. Petitioner fails
to meet this burden.

In summary, Petitioner has failed to show that his counsel’s performance was deficient or
that, but for deficient performance by trial coelpghere exists a reasonable probability of a
different outcome. Additionally, Petitioner failssbow that the OCCA's decision that Petitioner
was not denied “his Sixth Amendment right tteetive assistance of counsel” was contrary to, or

an unreasonable application of, Stricklaridis not possible that ifaninded jurists could disagree

that the OCCA'’s ruling was inconsistent witie holdings of the Supreme Court. Richf81 S.
Ct. at 786. Therefore, because Petitioner daite meet his burden under 8§ 2254(d), the Court
concludes that habeas relief is denied as to Ground 1.

5. Exclusion of testimony of Kenneth Whited (Ground V)

In Ground V, Petitioner claims that the trial court improperly took on the role of advocate
and not that of an impartial tribunal when itkixded Kenneth Whited'’s testimony. (Dkt. # 1 at 26).
Petitioner claims that the court “prevented [hilmdm presenting this witness in [sic] his own
behalf.” Id. Petitioner also argues that “the trial judg#esire to have evidence properly presented
was not consistently enforced throughout thid,tr&s shown by his admission of State’s Exhibits
2A and 51. _Id.at 27. On direct appeal, the OCCA found that “the trial court’s actions in

guestioning the witness and then dismissing him ywexper.” (Dkt. # 12-3 a&). It also found that
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the actions by the trial court “did not indicatepibut rather fell within its broad discretion
regarding the admission of evidence to ensure both sides of a fair trial.” Id.
In conducting habeas review, “a federal court is limited to deciding whether a conviction

violated the Constitution, laws, or treaties of the United States.” Estelle v. McG0RdJ.S. at

67-68. A petitioner’s right to a faiirial, as well as his Fourteenth Amendment right to due process,

includes the right to present witnessekis own defense. Richmond v. Empt?2 F.3d 866, 871

(10th Cir. 1997) (citing_Washington v. Texa®38 U.S. 14, 18-19 (1967)). However, “[i|n
presenting such testimony, the defendant mustptp with established rules of evidence and
procedure as required by the state ‘to assure biotle$s and reliability in the ascertainment of guilt

and innocence.”_ldat 871-72 (quoting Chambers v. MississjpdiO U.S. 284, 302 (1973)). The

materiality of the excluded testimony determines whether Petitioner has been deprived of a

fundamentally fair trial. Maes v. Thoma F. 3d 979, 987 (10th Cir. 1995Fvidence is material

if its suppression might have affectéa trial’'s outcome.”_Young v. Workma83 F.3d 1233,

1238 (10th Cir. 2004) (citing United States v. Valenzuela-Bed%d U.S. 858, 868 (1982)).

Here, the defense presented Mr. Whitethasndividual who drove Petitioner and Wilson
to Petitioner’s house the night of August 19, 2008. As direct examination began, Whited testified
that he gave Petitioner a ride in his vehicle “attié@®e months ago . . nfiwintertime. So. ..
November, somewhere in there | guess.” (Dkt. # 14-6, Tr. Vol. Il at 593). After several more
guestions, the trial court asked counsel to approach the bencht 5@6. The trial judge told
counsel he was confused because the withes&katdhis encounter occurred about three months
ago, and that it was in winter.”_Idlhe court asked Mr. Whited a series of questions to clarify the

date he gave Petitioner a ride. Mr. Whited ¢wally answered, “what I'm saying is, it was like
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November of last year, of ‘08. . It was still cold outside.”_Idat 598. The State asked the court
to exclude the witness. IdlThe court agreed, stating “his fit@stimony that this is a wintertime
encounter in November puts this situation clearly and absolutely outside the possibility of it
happening in August, which, as we know, is ttme of the incidenin question.” _Id. Petitioner
fails to explain how the exclusion of the testimony deprived him of a fundamentally fair trial.

As to Petitioner’s implied complaint of bias, @eurt finds no merit in the claim. “Itis true

that a trial judge should never evince thdwde of an advocate.” Brinlee v. Crisg08 F.2d 839,

852 (10th Cir. 1979) (citing_Gardner v. United State83 F.2d 580, 581 (10th Cir. 1960)).

“However to sustain an allegation of bias byttied judge as a ground for habeas relief a petitioner
must factually demonstrate that during the tfie@ judge assumed an attitude which went further
than an expression of his personal opinion and impressed the jury as more than an impartial

observer.” Id.at 852-53 (citing Glucksman v. Birn398 F. Supp. 1343, 1350 (S.D.N.Y. 1975)).

Petitioner cannot show, nor does the record refleat tkie trial court assumed such an attitude or
impressed the jury as more than an impartial observer. The rules of evidence guide a court’'s
decision on admissibility of evidence at trial. Thal court took steps to assure both fairness and
reliability in the ascertainment of guilt or innocen Therefore, after reviewing the record, the
Court denies habeas relief on Ground V.

6. Excessive sentence (Ground VI)

In Ground VI, Petitioner claims that the “imgperly admitted, highly prejudicial evidence
and prosecutorial misconduct resulted in an excessive sentence” for Petitioner. (Dkt. # 1 at 30).
Petitioner claims that the combination of the admission of State’s Exhibits 2A and 51 and the

“numerous instances of prosecutorial misconduct,” resulted in an excessive sentendée Id.
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OCCA found that Petitioner did not receive an excessive sentence, as it was within the statutory
range and did “not shock the conscience of the Court.” (Dkt. # 12-3 at 3-4).

A habeas court affords “wide discretion to the state trial court’s sentencing decision, and
challenges to the decision are not generally constitutionally cognizable, unless it is shown that the

sentence imposed is outside the statutory limits or unauthorized by law.” Dennis v. R@apel

F.3d at 1258. Federal habeas review generally ‘®@mite we determine theentence is within the
limitation set by statute.” IdAs discussed above, Petitioner had fprevious felonies and he faced
a sentencing range up to life for each countpér&idnapping, and forcible sodomy. (Dkt. # 14-14,
O.R. at 98, 102, 105). Thus, the sentence of lifeisnpment for each count of rape, twenty years
for kidnapping, and twenty-five years for forcitdedomy is within the limits of Oklahoma law.
There is no basis for habeas relief.

7. Cumulative error (Ground VII)

In Ground VII, Petitioner claims “[tlhe cumulatiefect of all these errors deprived [him]
of a fair trial and warrant refi¢ (Dkt. # 1 at 33). The OCCAoncluded that, “although his trial
was not error free, any errors and irregularitegn when considered in the aggregate, do not
require relief because they did not render his tuiatlamentally unfair, taint the jury’s verdict, or
render sentencing unreliable. Any errors weremless beyond a reasorethbubt, individually and
cumulatively.*® (Dkt. # 12-3 at 4). Respondent arguex this decision “was not contrary to or
an unreasonable application of federal law.” (Dkt. # 12 at 35).

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that

individually might be harmless [and therefore iifisient to require reversal], and it analyzes

5The OCCA does not articulate the specific errors it identified.
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whether their cumulative effect on the outcomehef trial is such that collectively they can no

longer be determined to be harmless.” United States v. V20@d-.3d 1222, 1237 (10th Cir. 2000)

(quotation omitted). “In the federal habeas contére only otherwise harmless errors that can be
aggregated are federal constitutional erromg] such errors will suffice to permit relief under
cumulative error doctrine only when the constitutiaraors committed in the state court trial so

fatally infected the trial that 8y violated the trial’s fundamental fairness.” Matthews v. Workman

577 F.3d 1175, 1195 n.10 (10th Cir. 2009) (integuatation omitted); Grantv. Trammgli?7 F.3d

1006, 1025 (10th Cir. 2013) (quoting Rive®®0 F.2d at 1470). Cumulative impact of non-errors
is not part of the analysis. Le v. Mulligll F.3d 1002, 1023 (10th Cir. 2002) (citing Rivé&@0
F.2d at 1471). “[A]ll a defendant needs to show &rong likelihood that the several errors in his
case, when considered additively, prejudiced him.atd.026.

In this case, the Court did not find two or moamstitutional errors. As a result, there is no
basis for a cumulative error analysis. Therefore, Petitioner has failed to demonstrate that the
OCCA's rejection of this claim was contrary to, or an unreasonable application of, federal law as
determined by the Supreme Court. 28 U.S.C. § 2254(d). Habeas relief is denied.

C. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuessues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthees raised are debatable among jurists, that a
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court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estdlé8 U.S. 880, 893 (1983)).

After considering the record in this cagée Court concludes that a certificate of
appealability should not issue. Nothing suggestsiteatenth Circuit wouléind that this Court’s
application of AEDPA standards to the decision by the OCCA was debatable amongst jurists of

reason._SebBockins v. Hines374 F.3d 935 (10th Cir. 2004). Thezord is devoid of any authority

suggesting that the Tenth Circuit Court of App&atsild resolve the issues in this case differently.

A certificate of appealability shall be denied.

CONCLUSION

After careful review of the record, the Court concludes that Petitioner has not established that
he is in custody in violation of the Constitutionaws of the United States. Therefore, the petition
for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that,
1. The Clerk of Court shall substitute Robertt®a, Director, as party respondent in this case.
2. The petition for writ of habeas corpus (Dkt. # 1Jesied
3. A certificate of appealability denied

4, A separate judgment shall be entered in this matter.

DATED this 25th day of March, 2014.

e (L. Hocece
GREGOR ) FRIZZELL, CHIEF JUDGE

UNITED STATES DISTRICT COURT
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