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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KELVIN'RICO FIELDS,
Petitioner,
Case No. 11-CV-015-JHP-PJC

VS,

JAMES RUDEK, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Thisis a 28 U.S.C. § 2254 habeas corptisacPetitioner is a state inmate and apppiao's
se. Before the Court is Respondent’s motion to dismiss petition for habeas corpus as time barred
by the statute of limitations (Dkt. # 8). Petitiorfded a response to the motion (Dkt. # 10).
Respondent’s motion is premised on 28 U.S.€244(d) (imposing a one-year limitations period
on habeas corpus petitions). For the reasons discussed below, Respondent’s motion to dismiss
should be granted and the petition should be dismissed with prejudice as time barred.

BACKGROUND

At the conclusion of a jury trial held in Taa County District Couy Case No. CF-2008-175,
Petitioner Kelvin Rico Fields was convictedRdbbery With a Firearm (Count 1), and Possession
of a Firearm While Under Supervision of D@QCount 2). On October 31, 2008, he was sentenced
in accordance with the jury’s recommendation tieéin (15) years imprisonment for Count 1 and
three (3) years imprisonment for Count 2, to be served consecutivel\Diseé& 9, Ex. 1.

Petitioner’'s Judgments and Sentences specificaycfosed the possibility of judicial review. Id.

The Court notes that the petition bears the ndaein Rico Fields” (Dkt. # 1). However,
the state court record provided by RespondentiftesPetitioner as “Kelvin Rico Fields,” s&xxt.
#9, Exs. 1 and 2.
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Petitioner appealed his convictions to théabkma Court of Crimial Appeals (“OCCA”).

By order filed September 29, 2009, in CaseN8008-1060, the OCCA affirmed the Judgment and
Sentence of the trial court. SB&t. # 9, Ex. 2. Nothing in the record suggests Petitioner sought
certiorari review in the United States Supreme Court. Nothing in the record suggests Petitioner
sought post-conviction relief in the Oklahoma state courts.

On January 6, 2011, the Clerk of Court received for filing Petitioner’s petition for writ of
habeas corpus (Dkt. # 1). Although Petitionerestéihat he executed the petition, under penalty of
perjury, on December 27, 2010, he did imctude a certificate of mailing as part of his petition. Id.

ANALYSIS

The Antiterrorism and Effective Death PégaAct (‘“AEDPA”), enacted April 24, 1996,

established a one-year limitations period for habeas corpus petitions as follows:

(1) A 1-year period of limitation shadlpply to an application for a writ of
habeas corpus by a person in custody purgadhé judgment of a State court. The
limitation period shall run from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking

such review;

(B) the date on which the impedent to filing an application

created by State action in violatiohthe Constitution or laws of the

United States is removed, if the applicant was prevented from filing

by such State actions;

(C) the date on which the cditstional right asserted was

initially recognized by the Supreme Cuuirthe right has been newly

recognized by the Supreme Court and made retroactively applicable

to cases on collateral review; or

(D) the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of
due diligence.

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim
is pending shall not be counted towang period of limitation under this subsection.



28 U.S.C. § 2244(d). In general, the limitatiggesiod begins to run from the date on which a
prisoner’s conviction becomes final, but casoatommence under the terms of § 2244(d)(1)(B), (C),
and (D). In addition, the limitations period idléd or suspended during the pendency of a state
application for post-conviction relief properly filed during the limitations period. § 2244(d)(2).
Application of the provisions of § 2244(d)(1)(#) the instant case leads to the conclusion
that this habeas petition was filed after theigation of the one-year limitations period. Petitioner’s
conviction became final on December 28, 2009,rafte OCCA concluded direct review on
September 29, 2009, and the 90 day time period for filing a petition for wogrtbbrari in the
United States Supreme Court had lapsedL8eke v. Saffle237 F.3d 1269, 1273 (10th Cir. 2001).
As a result, his one-year limitations clock began to run on December 29, 200daSisev.
Dinwiddie, 642 F.3d 902, 907 n.6 (10th G2011). Absent a tolling event, a federal petition for writ

of habeas corpus filed after December 29, 2010, would be untimel{dn8ed States v. Hurss22

F.3d 1256 (10th Cir. 2003) (applying Fed. R. Giv6(a) to calculate AEDPA deadline).

The Clerk of Court received Petitioner’s petitifor filing on January 6, 2011, or eight (8)
days beyond the deadline. As stated aboveydtiton does not contain a certificate of mailing and
bears no information concerning Plaintiff’'s med of sending the petition the Court for filing.

The Court recognizes that under the prisoner mailbox rulprase prisoner’s [filing] will be
considered timely if given to prison official for mailing prior to the filing deadline, regardless of

when the court itself receives the documents.” Houston v., 148k U.S. 266, 276 (1988). The

Tenth Circuit Court of Appeals has held tha]t{ inmate can obtain the benefit of the prison
mailbox rule in one of two way¢$1) alleging and proving that he or she made timely use of the

prison’s legal mail system if a satisfactory system is available, or (2) if a legal system is not



available, then by timely use of the prison’s reguhail system in comibation with a notarized
statement or a declaration under penalty of pggiithe date on which the documents were given

to prison authorities and attesting that the postage was prepaid.” Price v., ARi(pbt3d 1158,

1163-64 (10th Cir. 2005).

Nothing within the petition suggests Petitiongrentitled tobenefit from the prisoner
mailbox rule. Furthermore, in support of his tiroa to dismiss, Respondent has provided the
affidavit of Jo Beth Haynes, the Mail Room Sopgor at the Oklahoma State Reformatory (OSR),
describing the legal mail system in place at Petitioner’s facility. D&ee# 9, Ex. 3. Attached to
the affidavitis a “true and correct” copy of thigtgoing prison mail log from OSR for the date range
of December 2, 2010, through January 4, 2011 iBeattachment. The outgoing mail log reflects
that Petitioner did not use the prison legal repdtem between December 2, 2010, and January 4,
2011. Sedkt.9, Ex. 3. Petitioner has not demonstrated that he made timely use of his facility’s
legal mail system as required under the first test set forth in, B20eF.3d at 1163-64.

In response to the motion to dismiss, Petitioretestthat his facility does not have in place
“an adequate separate legal mail - mailing systertwould protect petitioner’s right to mail legal
mail on any day of the week.” SB#t. # 10. He goes on to explairaththe “was not freely allowed
to visit the law library in the month of Decent&910 because of security lockdowns and contrary
to the assertions of Paula Bethea in Respondent’s Exhibit No. 4 Petitioner is allowed only one (1)
day per week to visit the law library for mailing.” &t.3. Petitioner further states that “[o]n 10-28-

107 Petitioner Fields handed his legal mail to a facility security Officer for mailing&t 8+4. The

?In light of the dates at issue in this matter, the Court will presume that Petitioner intended
to state that he gave his mail to a securfiger on “12-28-10" insteadf “10-28-10.” The Court’s
presumption is supported by Petitioner’s statenmeatle under penalty of perjury, that he executed

4



Court notes, however, that everhé facility’s legal mail system was not “available” as a result of
a lockdown, Petitioner has not provided a notarized statement or a declaration under penalty of
perjury that he gave his petition to prison authorities with the postage prepaiBktSgs 1, 10.
As a result, Petitioner has not satisfied the setesidthat would entitle him to benefit from the
prisoner mailbox rule as set forth in Prid20 F.3d at 1163-64. TherefoRestitioner cannot benefit
from the prisoner mailbox rule and unless hendestrate entitlement to equitable tolling, his
petition, filed on January 6, 2011, is untimely.

The statute of limitations defined in 28 UCS .8 2244(d) is subject to equitable tolling.

Holland v. Florida--- U.S. ---, 130 S. Ct. 2549, 2560, 2562 (2010); Miller v. Madi F.3d 976,

978 (10th Cir. 1998). However, equitabldlitg applies only in “rare and exceptional

circumstances.”_Gibson v. Klinge232 F.3d 799, 808 (10th CR000) (citing_Davis v. Johnspn

158 F.3d 806, 811 (5th Cir. 1998)). A petitioner is erditteequitable tolling “only if he shows ‘(1)
that he has been pursuing his rights diligenthg €) that some extraordinary circumstance stood

in his way’ and prevented timely filing.” Hollapn@30 S. Ct. at 2562 (quoting Pace v. DiGuglielmo

544 U.S. 408, 418 (2005)). A petitioner’s burden in making this demonstration is a heavy one: a

court will apply equitable tolling only if a petitioner able to “'show specific facts to support his

claim of extraordinary circumstances and due diligence.” Yang v. Archig&gF.3d 925, 928

(10th Cir. 2008) (quoting Brown v. Barrow12 F.3d 1304, 1307 (11th Cir. 2008)).

The Court finds Petitioner has not demonstlagntitiement to equitable tolling based on

arguments asserted by Petitioner in his objectidhaanotion to dismiss (Dkt. # 10). Courts have

his petition on December 27, 2010, $dd. # 1, making it impossible for him to have handed his
petition to a security officer on 10-28-10 as heestalree (3) times in his objection to the motion
to dismiss, Se®kt. # 10 at 3 and 4.



held that restrictions placed on a prisoner’s access to legal materials by corrections officials,
especially when the filing deadline is fast agmining, can constitute an extraordinary circumstance

providing a basis for equitable tolling. Séeited States v. Gabald®?2 F.3d 1121, 1125-26 (10th

Cir. 2008);_Espinoza-Matthews v. Californ#82 F.3d 1021, 1027-28 (9th Cir. 2005); Valverde v.

Stinson 224 F.3d 129, 133-34 (2d Cir. 2000); Rbbinson v. JohnsoB813 F.3d 128, 143 (3d Cir.

2002) (noting that some courts have considered a deprivation of access to legal materials to be
stronger grounds for equitable tolling when the deprivation occurs close to the filing deadline).
Petitioner claims that he was restricted from freely accessing his facility’s mailing system due to
security concerns and that these restrictamtairred in December 2010, the final month of the one
year limitations period. However, Petitioner doesalleige that he was deprived of access to the
prison mailing system during December 2010, only that his access was restricted one (1) day per
week and that his unit’s assigned day was WednesdayDI&e# 10. In December 2010, there

were five (5) Wednesdays, including Wednesday, December 29, 2010, Petitioner’s deadline for
filing a timely habeas corpus fit@n. Petitioner fails taexplain why he was unable to take his
petition to the law library to bglaced in the facility legal mail system on any of those Wednesdays.
Significantly, in his petition, Petitioner simply reiterates a single claim that had been raised and
adjudicated by the OCCA on direct appeal. Bdker, 141 F.3d at 978 (noting that the fact that

the claims petitioner sought to raise were similar to those raised in his direct appeal and
postconviction proceedings “undercut| ] his arguntieat lack of access caused his delay”); Marsh

V. Soares223 F.3d 1217, 1221 (10th Cir. 2000). Under these facts, Petitioner’s restricted access to
the prison mailing system does not rise to the level of an “extraordinary circumstance” justifying

equitable tolling.



Even assuming that restrictions on Petitioner’s access to the prison mailing system near the
end of the one-year deadline constituted araexdlinary circumstance, however, Petitioner “must
also show that he acted with reasonable diligesuae that the extraordinary circumstances caused

his petition to be untimely.” Sddeming v. Evans481 F.3d 1249, 1257 (10thrC2007) (internal

guotation marks omitted). In his petition, Petitioner offers no excuse for his failure to file his petition
before the one-year deadline. Nor does he detraiasn his objection #t he diligently pursued
his claim. He simply states that he hantedpetition “to a prison ofial on 10-28-10 [sic] for
purposes of mailing because security regulations prevented him from taking it directly to the law
library.” SeeDkt. # 10. Nothing in the record suggestttRetitioner made any attempt to file his
petition timely in spite of having full knowledge odstrictions placed on his access to the law
library and the prison mailing system. The Gazannot find that Petidiner acted diligently in
pursuing habeas corpus relief. Therefore, Petitioner is not entitled to equitable tolling.
CONCLUSION

Petitioner failed to file his petition for writ dlabeas corpus within the one-year limitations
period. He is not entitled tayeitable tolling of the limitations period. Respondent’s motion to
dismiss shall be granted and the petition shatlibeissed with prejudice as barred by the statute
of limitations.

Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casesithited States District Courts, instructs
that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 2&.0. § 2253, the court may issue a certificate of

appealability “only if the applicant has made a substantial showing of the denial of a constitutional



right,” and the court “indicates which specific issua@ssues satisfy [that] showing.” A petitioner
can satisfy that standard by demonstrating thaisthees raised are debatable among jurists, that a

court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473 (2000) (citing Barefoot v. Estedlé3 U.S. 880, 893 (1983)). In addition,
when the Court’s ruling is based on procedgralinds, a petitioner must demonstrate that “jurists
of reason would find it debatabiehether the petition states a valid claim of the denial of a
constitutional right and that jurists of reason vebfihd it debatable whether the district court was
correct in its procedural ruling.”_Slack29 U.S. at 484.

In this case, the Court concludes that a cedié of appealability should not issue. Nothing
suggests that the Court’s procedural ruling resglin the dismissal of this action based on the
statute of limitations is debatable or incorrecte Técord is devoid of any authority suggesting that
the Tenth Circuit Court of Appeaivould resolve the issues in this case differently. A certificate of
appealability shall be denied.

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. Respondent’s motion to dismiss petition for writ of habeas corpus as time barred by the
statute of limitations (Dkt. # 8) granted.

2. The petition for writ of habeas corpus (Dkt. # 1dismissed with pre udice.

3. A certificate of appealability idenied.

4. A separate Judgment shall be entered in this matter.

DATED THIS 17" day of February, 2012.

Ulited States Distriet Judue
MNorthern District of Oklalioma



