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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CRYSTAL D. TAYLOR,

)
)
Plaintiff, )
)
VS. ) Case No. 11-CV-57-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Crystal D. Taylor requests judicial review pursutang2 U.S.C. § 405(g) of the
decision of the Commissioner of the Sociak&ity Administration (“Commissioner”) denying
plaintiff's applications for disability insurandeenefits and supplemehtsecurity income under
Titles Il and XVI of the Soial Security Act, 42 U.S.C. 88 416(i) & 423, 1382c(a}B%eq. In
accordance with 28 U.S.C. § 636(c)(1) and (3),ghries have consented to proceed before a
United States Magistrate Judge. (Dkt. # 9). Anyesbf this order will be directly to the Tenth
Circuit Court of Appeals.

Plaintiff appeals the decision tfe Administrative Law Judge (“ALJ"), asserting that the
ALJ failed to: (1) demonstrate plaintiff had the ability to perform the jobs identified at step five;
and (2) perform a proper crediltylidetermination. (Dkt. # 12 dt). For the reasons discussed
below, this Court REMANDS thdecision of the Commissioner.

Procedural History

On June 19, 2006, plaintiff protectively filedrh€&itle Il application for disability and
disability insurance benefits, as well as dleTiXVI application for supplemental security

income. (R. 11). In both applications, pl#inalleged an onset date of June 2, 2006. Id.
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Plaintiff's application was administratively deniettially and on reconskration. Plaintiff filed
a timely written request for a hearing on June2Df7, and the final hearing occurred before an
Administrative Law Judge (“All”) on February 26, 2009, in TulsaK. (R. 11.) The ALJ issued
a decision on March 25, 2009, denyiplgintiff's claims for disabity and disability insurance,
and also denied plaintiff's claim for supplental security incomgR. 23). On December 2,
2010, the Appeals Council denied plaintiff's appiica for review of the ALJ’s decision. (R. 1).
The decision of the Appeals Council represe¢hésCommissioner’s final decision for purposes
of further appeal. 20 C.F.R. 88 404.981, 416.1481AQgust 25, 2011, plaintiff timely filed the
subject action with this court. (Dkt. # 12 at 7).
Background

At the time of her hearing before the Albn February 26, 2009,guhtiff was 32 years
old. (R. 30). Plaintiff completed the twdiftgrade, but did not receive a diploméR. 33).
Plaintiff testified that she received special ediatain the area of readjnand continues to have
trouble with reading and comprehensfofir. 34, 271). Plaintiff attended one semester at Tulsa
Junior College, taking a courge business law and receiving aade of “D.” (R. 34). Plaintiff
has been married and divorcedd® she is currently unmarrie(R. 31, 272). Plaintiff has two
children: a son, age 11, from a non-maritdhtienship and a daughter, age seven, from her
second marriage. (R. 272). During her second divgleitiff failed a drug tet and, as a result,
lost custody of her daughter to her ex-husband2{®). Plaintiff has lurtt with her daughter at

school once a week, and her sondivath her mother. (R. 186, 199).

! Plaintiff lacked one-half credit to completeetbducational requirements necessary to receive a
diploma.

2 Plaintiff attempted to obtain her GED in 1995t failed the readingortion of the exam.
2



At her hearing, plaintiff testified that shes no source of income and is completely
dependent upon her parents. (R. 32, 236-7). Whearitheng her disability, plaintiff stated she
doesn't “follow directions very easily” ral “[has] a hard time concentrating” and
“understand[ing].” (R. 35). During her testimonyaipitiff reported that st had been regularly
taking Lithium “twice a day” for“two years.” (R. 41). Plainti listed the effects of her
prescription as causing her to “sleep a lot.” 4R). When questioned aboler daily activities,
plaintiff testified that she tries to play the pidoo thirty minutes a daydrives her son to sport
practices and games, cleans her mother’s hangkes dinner, and has lunch with her daughter
once a week. (R. 36-7). In her Disability Repplaintiff also mentioned cooking for ten minutes
a day, doing chores for one to two hours a day, visiting garage sales roughly three times a week,
and talking on the phone or \isig friends daily. (R. 202).

In plaintiff's Disability Report — Adult, plaintiff claimsshe has difficulty following
instructions, getting along with others, and @amtrating. (R. 163, 203). Plaintiff blames these
difficulties on her bipolar disorder—which she lists an illness that limits her ability to work.
(R. 163). When asked if her illness prevented her from doindiagythat she was previously
able to do, plaintiff said no. (R. 199). She furtdescribes the effects of her illness by stating,
“[wlhen | have an episode | stay in bed mostha day. | don’'t want talean up or dress up. In
[the] mornings my hands are clenched shut. Id@pressed and have [a] hard time coping.” (R.
221). Plaintiff's mother, Ardith King, submitted Function Report — Adult (Third Party), in
which she provided information that largely eaps the information provided by plaintiff in the
Disability Report. (R. 181-8). Kig does elaborate somewhat byisg that plaintiff only cleans
for ten minutes at a time because she is easlyadited. (R. 183). King alsmwtes that plaintiff

“. . . leaves milk out, leaves bread out, doesfetan up spills.” Id. Due to her illness, King



wrote, “On bad days she stays in bed and refuses to answer the phone.” (R. 181). On such days,
King visits plaintiff's home teensure she eats and is taken care of. (R. 183). According to King,
plaintiff is affected by her mental disorder “about 1/2 the tinbg. With respect to social
activities, King attests to plaiff’'s shopping habits, but adds that plaintiff only lasts ten minutes
in a store because, “her attentspan is so short she can’t stand to do any task for very long.”
(R. 184). Moreover, King characterizes plaingffsocial relationships as limited in number,
stating that plaintiff “dives them off” and “alienates” therfR. 185-6). King explains that she is
“the only family member who has anything to widh her.” (R. 186). “The children don’t even
want to see her,” King contingeld. According to King, when plaintiff does have friends she
usually talks to them on the phoneit's one of “her good days.” (R. 185).

Plaintiff's pertinent medical records d¢ie with an examination on March 23, 2606
conducted by Dr. Murray Crow, one of multipledting physicians. (R. 233-34). Dr. Crow noted
that plaintiff's hands were particularly stiff the mornings and that she had difficulty opening
them. (R. 233). Aside from plaintiffs’ stiff hand®y. Crow noted that plaintiff was prescribed
Prozac before she had children, and was currently suffering from anxiety and depression. (R.
233-34). Dr. Crow formally diagnosed plaintiff with Anxiety andggilar disorder. Id. Dr. Crow
prescribed a 0.1mg Clonidine patch for the stiff& in her hands and Lithobid (Lithium). (R.
234). During the examination, Dr. Crow made notations or observations that indicated
plaintiff was presently—or had previouslydre—under the influence of methamphetamines or

any other street druds.

% The record contains documentation that piiimas seen by Dr. Crow on April 25, 2002 for
strep throat and again on September 24, 2fa05a cough. (R. 267-68). Neither of these
documents indicates that plaintiff wais any medications arugs. (R. 267-68).

* The ALJ found plaintiff's substance abuse wamaterial factor to her disability, and, as a
result, concluded that sheddiot qualify as disabled.
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The first documented evidence of plaintiff'sugruse is nearly one year later, on January
4, 2007, when plaintiff visited Dr. Crow regarding an abscess growth on her scalp and neck. (R.
228-32). Once again, Dr. Crow notedaipkiff's anxiety andauthorized a refill of Lithium for her
depression. (R. 228). Dr. Crow alsoted that plaintiff had used methamphetamines within the
last ten days and informed plaintiff that tifescess was caused by her methamphetamine use. Id.
Approximately two weeks later, on Janudky, 2007, plaintiff underwent a Social Security
Disability Consultative Evaluation conducted pgychologist Linda R. Craig, Psy.D. (R. 235-
38). During this evaluation, Dr. Gig noted that plaintiff's “[mjod was depressed,” her “ability
to concentrate was limited,” and her “[m]emory appeared somewhat compromBedCraig
sighted “no signs of psychosis.” (R. 235). Dwgiher evaluation, plaintiff “complained of the
following symptoms: depression, avoidance of soadivities, chronic sadness, problems with
attention and concentration, grief and loss issuds Additionally, Dr. Crag noted that plaintiff
had suffered from Attention Deficit Disorder “since childho8d(R. 236). Dr. Craig also
documented plaintiff's use of methamphetamintesyhich plaintiff stated that her “last use
[was] in November 2006.”_Id. When askédl she was through using methamphetamines,”
plaintiff “provideda blank stare.” Id.

In summarizing her evaluation, Dr. Craig found plaintiff's symptoms “consistent with
major depressive disorder and ADHD.” (R. 237). Dr. Craig further condltid® there was “no
evidence of malingering or secondary gain, under-reporting or over-reporting of symptoms.” Id.

Plaintiff's abilities were listedas “severely impaired with spect to understanding complex

> Plaintiff could not name the President of the United States, to which Dr. Craig noted a “low”
fund of information.

® According to plaintiff, she was diagnosed with Attention Deficit Disorder as a child and placed
on Ritalin, but was switched to Prozac as an adult. (R. 270-71).
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instructions, remembering instructions, sirshg focus and concentration, and socially
interacting with coworkerer the public.” (R. 237).

After her disability evaluation, plaintiffeceived a Mental Residual Functional Capacity
Assessment from Dr. Ron Smallwood on January 22, 2007. (R. 239-42). Dr. Smallwood’s
findings were consistent witBr. Craig’s. For section I-AUnderstanding and Memory, Dr.
Smallwood found plaintiff's ability to understd and remember detailed instructions as
“markedly limited.” (R. 239). Under section I-Bustained Concentration and Persistence, Dr.
Smallwood found plaintiff's ability tacarry out detailednstructions as “markedly limited.” 1d.
This same day, Dr. Smallwood also conducted ycliatric Review ofplaintiff. (R. 243-56).
Under section C. 12.04, Affective Disorder, [Bmallwood lists plaintiff as suffering from
“disturbance of mood, accompanied by a full partial manic or depressive syndrome”
evidenced by appetite and sleep disturbance. (R. 246).

Nearly one year later, odanuary 2, 2008, plaintiff retoed to Dr. Crow’s office
complaining of worsened symptoms in her har{@® 265). Dr. Crow notethat plaintiff had
been suffering for roughly two years from mbiness in her hands and loss of grip. Id.
Specifically, Dr. Crow reported plaiff's grip had continued to deriorate at an increasing rate
over the previous six months. Id. Dr. Crow diagrtbglaintiff with Parastesia of the bilateral
upper extremities and recommended she receiveM@. (R. 296). Moreover, Dr. Crow made
separate note that plaintiff continued treatmentBipolar disorder with_ithium, as previously

prescribed. (R. 265).



Shortly thereafter, odanuary 11, 2008, plaintiff wasfeered by Dr. Jahangir Khan to
Dr. Shashi Husain for bipolar disorder and neuropathy of the hg®i263). The referral form
states that, at that time, plaintiff was “recomg from meth two weeks.” Id. On January 22,
2008, plaintiff met with Dr. Husain for the numlssein her hands. (R. 261). Dr. Husain reported
that plaintiff could not hold small objects atight her numbness was “progressively getting
worse.” 1d. The physical examination form listgiptiff's current medications as Clonidine and
lithium—consistent with Dr. Crow’s origingbrescription on March 23, 2006. Id. Dr. Husain
reported “[p]ossible carpal tuningyndrome” and recommended that plaintiff “have an EMG and
nerve conduction velocity studgf both upper extremities.” Id. Plaintiff complied with Dr.
Husain’s recommendation, and on January 30, 2008, she underwent an EMG and nerve
conduction velocity study of botipper extremities. (RR60). The results ahe tests suggested
“bilateral carpal tunnel syndrome, moretbe right than on the left.” (R. 260).

Approximately eight monthkter, on October 13, 2008, ClimicPsychologist, Dr. John
W. Hickman, conducted plaintiff Bisability Evaluation Report. (R270-82). Plaintiff informed
Dr. Hickman that she was perdly taking 1200 mg per day bfthium and had been doing so
for the past two years. (R. 271). Plaintiff wenmt to say that she used methamphetamine and
marijuana to cope with the depression ofrigscustody of her daughtduring her divorce. Id.
She stated that prior to being prescribeddithshe had difficulty controlling her anger. Id.

Dr. Hickman administered a varyetdf tests and, witlmegard to the validity of plaintiff's
responses, found that they “indicate[d] a low pholitg of insufficient effort or attempt to
malinger in her responses.” (R. 275). As usplintiff’s mood was reported as “depressed.” (R.

272). Dr. Hickman noted that plaintiff “burst intears . . . when talking about her family and

’ The record is silent on whether Dr. Crow renediimplaintiff's primary cae provider, or if she
transferred to Dr. Khan'’s services permanently.
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marriage difficulties.” (R. 272). Ding this portion of the examinati, plaintiff stated that prior
to starting lithium she had “more difficulty witinritability and anger management.” (R. 273).
Plaintiff also reported “obses® ideation about thss of custody of hedaughter.”_Id. With
regard to substance abuse, plaintiff informri@d Hickman that she smoked a half-pack of
cigarettes a day but “denied any use of streegjsli' 1d. Additionally, plaintiff stated that she
previously “used methamphetamine fboat six months three years ago.” Id.

The tests further reported that plaintiff had “marked difficulty maintaining her
concentration over a prolonged period of tim@’ 274). Moreover, th€ersonality Functions
section indicated that plaifftiwvas “being consistent in heesponses and reasonably open and
candid about herself.” (R. 275). Dr. Hickman sfieally noted that @intiff had a mildly
elevated “8-7-5-2 profile” and “endorsed aveee number of strange and unusual statements”
which he warned “could be interpreted as afonhelp, a reflection of severe psychopathology,
or an over-reporting of her difficulties.” Id.

Dr. Hickman indicated that indiduals with such charactetiss “experience[e] moderate
emotional distress characterized by dysphdoimoding and agitation. They are chronically
stressed and become more agitated and withdesatheir level of stress increases. . . . [these
individuals] have difficulty thinking and theooncentration is poor. . . . [and they] lack self-
confidence and give up quickly when things gomg.” Id. He concluded #t individuals with a
profile like plaintiff's have a‘poor” prognosis._Id. Dr. Hickmamfound that plaintiff's current
level of functioning was “markedly impaired” wittespect to mental adaptability and that she
had “difficulty sustaining heconcentration.” (R. 276). On thHdMPI-2 content scale, plaintiff
showed “mild anxiety and depression, more miatdedifficulty concentating and thinking, and

a severe number of bizarre sensory experieh¢gsDr. Hickman notedthat plaintiff “ha[d]



marked elevations on the Mac R and alcoladietion supplementary scales and her highest
elevation among the content component scalesaomasuicidal ideation although she had denied
it in the intervew.” (R. 276).

The final diagnosis of Dr. Hickman’s examiiwe stated that plaintiff was suffering from
Bipolar disorder, “depressed typeatjth features of dependentrgenality disorder and marked
personality difficulties. 1d. Dr. Hickman also foutttat plaintiff suffered from neuropathy of the
hands and marked psychosocial stress. Id. Inngp®r. Hickman’s written opinion stated that
plaintiff's “immaturity, poor soal skills, low frustration tolerace and low motivation will make
it difficult but not impossible for her to sustain gloyment.” 1d. In all, Dr. Hickman “[did] not
think [plaintiff] currently [met] or equal[ed] angisability criteria althogh she ha[d] moderately
limited social functions.” Id.

On October 22, 2008, plaintiff underwent ask@al Functional Capacity Evaluation
conducted by Dr. Sherman B. Lawton. (R. 283-88). Lawton confirmedhat plaintiff did
appear to suffer from carpal tunnel syndromel la@ opined that this wdeasily fixed” but that
“for some reason fixing this problem dJidot appear to have been suggestéy’ her previous
physicians. (R. 283). Dr. Lawton nottdht plaintiff stated she receiet an MRI scan of her brain
and an EEG, both of which were abnorthéd. Concerning physicatapabilities, Dr. Lawton
reported that, throughout an eight hour work day, plaintiff could sit for eight hours, stand for six
hours, and walk for two hours. Id. In additionaiptiff's abilities incluce lifting and carrying six
to twenty pounds continuously, énty-one to twenty-five poundsefjuently and twenty-six to

fifty pounds occasionally. Id. Dr. Lawton opined th@aintiff could only bend, squat, crawl,

®Dr. Lawton did not suggest any course of treathto correct plainti's carpal tunnel syndrome
either.

°Dr. Lawton did not initially have record of tlseans but a post-examiraiinote states that Dr.
Lawton “found [the] EEG report” but was “incomprehenble.” (R. 284).
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climb, or reach “occasionally.(R. 287). Overall, Dr. Lawtonotind that plaintiff's residual
functional capacity test results were normal;, ggain stated that plaintiff had “easily fixed”
moderate carpal tunnel syndrome. (R. 284, 287).

Approximately two months later, on Jamy®, 2009, plaintiff sought medical treatment
from Dr. Khan concerning her depression. (R. 280) Khan once again confirmed plaintiff's
depression and Bipolar disorder, lalgo noted she was sufferingrin anxiety. Id. As treatment,
Dr. Khan referred plaintiff to “psych.” Id.

On August 06, 2010, plaintiff vied Psychiatric Associates of Tulsa. (R. 305-06). On
examination, the treating physiciaoted that plaintiff showed syptoms of impulsive behavior
and extreme mood swings, and he or she ultimati@lgnosed her with Bipolar disorder Type I.
(R. 306-07).

Standard of Review and Social Security L aw

Under the Social Security Act (“SSA”), disability defined as the “inability to engage in
any substantial gainfuhctivity by reason of iy medically determinable physical or mental
impairment.” 42 U.S.C. 8 423(d)(1)(A). To quylids disabled under tH&SA, a plaintiff must
have a “physical or mental impaient . . . of such severity thslie is not onlynable to do her
previous work but cannot, consithg her age, education, and nlw@xperience, engage in any
other kind of substantial gainful work in timational economy.” 42 U.S.C. 8§ 423(d)(2)(A). Per
Social Security Regulations, a five-step sequémtialuation process is followed to evaluate a
disability claim, and “[i]f a determination can be aeaat any of the stepsatha plaintiff is or is
not disabled, evaluation under a subsequesph & not necessary.” 20 C.F.R. 88 404.1520,

416.920. See also Williams v. Bowen, 844 F.2d 748, 7508 Cir. 1988) (detailing steps).
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Regarding drug and alcohol casspecial statutes and regiibms have been enacted to
govern the evaluation process. The Contrattt wWmerica Advancement Act of 1996 (“the Act”)
requires an additional step to the typical fitepssequential evaluationrfalaimants with drug

addiction and alcoholism. Pub. L. Nb04-121, 110 Stat. 848, 852 (enacted March 29, 1996).

The Act provides that, “[a]n individual shall not bensidered to be disabléar purposes of this
subchapter if alcoholism or drug addiction wo{lbdit for this subparagraph] be a contributing
factor material to the Commissioner’s determinatiwat the individual is @dabled.” 42 U.S.C. §

423(d)(2)(C)._See also McGoffin v. Bdrart, 288 F.3d 1248, 1251 (10th Cir. 2011).

In reviewing this appeal, the Court is limited to determining whether the record as a
whole contains substantial evidence suppgrthe Commissioner’s dision and whether the

proper legal standards were applied. See 2 @J).8 405(g); Hamilton v. Sec’y of Health &

Human Servs., 961 F.2d 1495, 1497-1498 (10th Cir. 19®)stantial evidence is defined as,
“such relevant evidence aseasonable mind might accept ag@ulte to suppba conclusion.”

Castellano v. Sec'y of Health & Human Serv26 F.3d 1027, 1028 (10th Cir. 1994); see also

Hamlin v. Barnhart, 365 F.3d 1208214 (10th Cir. 2004). Howevéia decision is not based on

substantial evidence if it is ewhelmed by other evidence in the record or if there a mere

scintilla of evidence supponty it.” Salazar v. Barnhart,68 F.3d 615, 621 (10th Cir. 2006)

(citing Hamlin v. Barnhart, 365 F.3d 1208, 1214 (i1Qir. 2004)); Broadbent v. Harris, 698 F.2d

407, 414 (10th Cir. 1983) (per curiam). Thisutt is charged with the duty of meticulously
examining the record and making its determoratin the record as dwle. Castellano, 26 F.3d
at 1028. In this inquiry, the Court may “neithhenveigh the evidence neubstitute our judgment

for that of the agency.” Id.
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Decision of the Administrative L aw Judge

At step one, the ALJ found that plaintiff dh@ot engaged in substantial gainful activity
since June 2, 2006. At step twihe ALJ concluded that pldiff had the following severe
impairments: “bipolar disorder, subsce abuse and carpal tunnel syndroffie.”

At step three, the ALJ found plaintiff's m&l impairments, including the substance use
disorder, to meet 12.04 and 12.09 of the Commiss®iisted impairments(R. 14). Generally,
if plaintiff's impairment(s) are listed in thdistings, or if the impairment is “medically
equivalent” to a listed imgirment and Paragraphs-Aand B? are satisfied, then plaintiff is
determined to be disabled withofirther inquiry. 20 C.F.R. 88 404.1520(d), 404.1525,
404.1546, 416.920(d), 416.925, 416.926. In this case, tleféund plaintiff's Bipolar disorder
satisfied Paragraph A and B, but concluded, ttiathe substance abuse ended, the [plaintiff]
would have mild limitations in the areas oftiaities of daily living, social functioning, and
concentration, persistence or paaed therefore the plaintiff wodlnot be disabled. (R. 14). The

ALJ came to this conclusion because, “[pldfis] substance abuse has undoubtedly interfered

10 plaintiff also alleged anxietys a severe impairment but thiJ found it to be, “non-severe in
regard to the plaintiff’ because, “the medi@lidence of record d[id] not substantiate the
severity of this condition. Anxiety is meatied in a 2006 progress note, but is not found
thereafter. This condition does not meet iz month durational requirement[.]” (R. 14).
However, the record reflects that anxietyswaentioned continuously from 2006 to 2009. (R.
228, 234, 278, 290).

" The “Paragraph A Criteria” in the Listing dfmpairments catalogue’s the organic mental
disorders that satisfy the critariThe two main categories af&) depressive syndrome and (2)
manic syndrome. 20 C.F.R. Part 404 Subpt P, App. 1 (“Listings”) § 12.00C.

2 The “Paragraph B Criteria” in the Listing of prairments establishes broad categories used to
assess the severity of a mental impairmentsatesfy Paragraph B, the impairments must result
in at least two of the following: (1) marked méstion of activities of daily living; (2) marked
difficulties in maintaining social functioning;(3) marked difficulties in maintaining
concentration; persistence or pace; and (4)atgpleepisodes of decompensation. Social Security
Ruling (“SSR”) 96-8p; 20 C.F.R. Part 404 Subipt App. 1 (“Listings”) § 12.00C. See also
Carpenter v. Astryé37 F.3d 1264, 1268-69 (10th Cir. 2008).
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with her prescribed treatmefdr bipolar disorder.” (R. 21)And since, “20 C.F.R. 404.1530
provides that in order to receive benefits fblaintiff] must follow treament prescribed by her
physician if the treatment can rest her ability to work” and fiany individual does not follow
prescribed treatment without good reason #aministration will find that person ‘not
disabled,” the ALJ found plairff not disabled, with her only remaining impairment being
carpal tunnel syndrome. (R. 21). The ALJ proceedexhtdyze plaintiff's dishility at steps four
and five with regard to mecarpal tunnel syndrome.

The ALJ found plaintiff to have the RHG “lift and carry 50 pounds occasionally, 25
pounds frequently, push and pull consist [sic] withdnd carry limits, to stand 6 hours out of an
8-hour day, and to sit for 8 houosit of an 8-hour day.” (R. 20lhe ALJ limited plaintiff to,
“walking two hours out of an 8-hour day, to occasionally using stairs, bending, stooping,
crawling, crouching, and extended reaching, tapé tasks in a habituated work place and
object-oriented setting, and to superficial contaith supervisors, co-workers and the public.”
Id. Plaintiff was also precludettom, “power gripping, torqueg or twisting.” 1d. Because
plaintiff's step four burden wamet, the burden shifted to the Commissioner at step five to
establish that work existed in significant numbers in the national economy which plaintiff,
considering her education, age, wexperience, and RFC, could perform.

At step five, the ALJ relied on the VEtestimony. (R. 23). A review of the hearing
transcript shows the ALJ presentbé VE with thefollowing hypothetical:

“[A] 32-year-old individua with a. . . high schookducation. . .we want to

make sure that reading is the minimusmy gbs that we providéor. . . [I]ifting

up to 50 pounds occasionally, 25 pounfiisquently, pushing and pulling

consistent with the lifting and carrying. She can stand for six hours in an eight-

hour day and walk for two hours out of aight-hour day but not stand for more

than two hours or walk for more than oheurs at a time. She can sit for eight

hours in an eight-hour dayhe could occasionallylimb stairs, bend or stop,
kneel, crouch, and crawl. . . she’s lintiteo occasional extended reaching in all
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directions. . .[i]f it's anextended reach any directighen | don’t want her doing

that. There’s some evidence of carpadrtel syndrome. . . [tlhe individual can do

simple tasks. | want it to be habitudt@bject-oriented. | dohwant her working

with people much. In fact superficiabmtact with coworkers and supervisors and

the public as well.” (R. 59).
In response to this hypotheticéihe VE listed three jobs thataintiff could perform: (1) hand
packager; (2) a laundry worker; and (3) a labofer.59). As such, th&LJ concluded that “if
the claimant stopped the substance use, shedvibeutapable of making successful adjustment
to work that exists in significant nurar in the nationadconomy.” (R. 23).

Discussion

Plaintiff first argues that the ALJ conducted a faulty determination at step five, because

the ALJ failed to demonstrate plaintiff htte ability to perform the jobs provided.

The hypothetical from the ALJ “must includd [and only] those impairments borne out

by the evidentiary record.” Smith v. Barnhat?72 Fed.Appx. 795, 800 (10@ir. 2006) (citing

Evans v. Chater, 55 F.3d 530, 532 (10th Cir. 199Aa3ditionally, all hypotheticals must be

precise._Hargis v. Sullivan, 945 F.2d 1482, 149atlf Cir. 1991). At the hearing, the ALJ’s

hypothetical provided: “[S]he’s lim#d to occasional extended reimchin all directions. . .[i]f

it's an extended reach any direction, then | derént her doing that. There’s some evidence of
carpal tunnel syndrome.” In response, the Véiest that théwypothetical individual would be
employable as a hand packer, laundry worked, laborer. In support of her position, plaintiff
states that she cannot perform the jobs provided by the VE because she is limited to occasional
reaching, while the jobs listed require frequemt constant reaching. The medical record
specifically shows that plainti’ reaching abilities are limited toccasional,” as reflected in

Dr. Lawton’s RFC evaluation. (R. 18, 287).
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This limitation, according to the Dicthary of Occupational Titles (“DOT?} allows for

reachingup to one third of thetime. Dictionary of Occugdanal Titles, 4th Ed. Rev., 1991

(emphasis added). Therefore, the jobs sstgyd by the VE cannot contain a reaching
requirement greater than one third of the tifike first position provided by the VE, a hand
packer, requires constant reaching, “existisf8 or more of the time.”_Dictionary of

Occupational Titles § 920.587-018. The second jposithe VE listed was a laborer, which

requires frequent reaching, “existidgB to 2/3 of the time.” Diatinary of Occupational Titles 8§

589.686-026. Similarly, the third occupmm listed, a laundry workerequires frequent reaching,

“existing 1/3 to 2/3 of the time.” Dictionamyf Occupational Title § 361.687-018. Accordingly,
none of the jobs provided acomodates occasional reaching.
Based on the above information, each job mlediby the VE exceeds plaintiff's RFC.
The reaching requirements for the occupations listed range from frequent reaching to constant

reaching._Dictionary of Occupational Titledth Ed. Rev., 1991. Because the RFC is the

maximum the plaintiff can do, each of the jobs listed require plaintiff to reach—and exceed—nher
maximum physical capabilities.

Next, plaintiff argues that the ALJ failed perform a proper credibility determination.
Generally, an ALJ's credibility determinatiorege treated as binding on review. Talley v.
Sullivan, 908 F.2d 585, 587 (10th Cir. 1990). An AL&eedibility findings warrant particular
deference, because he is uniquely able to observe the demeanor and gauge the physical abilities

of the claimant in a direct and unmediatadhion. White v. Barnhart, 287 F.3d 903, 909 (10th

Cir. 2002);_Gay v. Sullivan, 986 F.2d 1336, 1341 [(1Gir. 1993). Thus, the ALJ’s credibility

13In order to determine if any jobs exist that a plaintiff can perform, the ALJ consults the
Dictionary of Occupational Tite a publication by the United &és Department of Labor,
which describes the requirements for jtet exist in the national economy.
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determination will stand if supported by sulbgi@l evidence. Gay, 986 F.2d at 1341 (10th Cir.
1993).

While the ALJ must specify reasons for questioning a plaintiff's credibility (Marbury v.
Sullivan, 957 F.2d 837, 839 (11th Cir. 1992)), a fikatistic factor-by-factor recitation of the
evidence” is not required, so long as the speewNidence used to analypaintiff's credibility

is identified._Qualls v. Apfel, 206 F.3d 1368, 13@®th Cir. 2000). In aamyzing a plaintiff's

credibility, an ALJ may considehe individual’s daily activities, measures other than treatment
the plaintiff uses or has used to relieve paand other factors coarning the plaintiff's
functional limitation and restrictions due to paSee SSR 96-7p (identiihg factors). Here, the
ALJ considered these factors.

In doing so, the ALJ cited several inconsisteaawith plaintiff's statements and found
her credibility “questionable.(R. 20). In regard to plairtis functional limitations and
restrictions, the ALJ found that her “medicatleterminable impairments could reasonably be
expected to produce the alleged symptoms” bathkided that plaintif6 subjective complaints
of symptoms were not credible to the extentstedements were inconsistent with the residual
functional capacity assessment. Id. Next, the] Aliscussed plaintiff’'s medical treatments and
pain relieving measures. Here, the ALJ stated ré&th® no evidence, other than the inconsistent
statements by the claimant, that the clainte® stopped using methamphetamine.” (R. 21). The
ALJ focused on the lack of medical evidence sihgvany attempts by pldiiff to treat her drug

addiction** (R. 20). For this reason, the ALJ conclddiat “the record as a whole, clearly

1 “There is no evidence thatettlaimant has been through aadéfication or substance abuse
treatment program to stop suing methamphetamand marijuana. There is no objective
evidence, such as urinalysis, dorroborate the claimant’s statems as to drug abuse being in
remission for various periods inethrecord. . . . The claimant$iarovided no evidence that she

16



show(s] [plaintiff] is non-compliant and has conted to use methamphetamines and marijuana,
against doctor’s orders.” (R. 21).

The ALJ noted that, in January of 2008, pifinold Dr. Khan that she was “two weeks
recovering from methamphetamine use,” yet, inoDet of that same year, plaintiff informed Dr.
Hickman that her “last use of methamphetamirees three years prior tihat evaluation.” (R.
20). The ALJ went on to state that, “the recasla whole, clearly show[s] [plaintiff] is non-
compliant and has continued to use methamphetsrand marijuana, against doctor’s orders.”
(R. 21). Additionally, the ALJ ci# King’s testimony that plairffireceived food stamps (R. 52),
and noted that, to the contraryajpitiff testified she hé not received food aimps for “[t]hree to
four months” (R. 32), and that she “offered nglanation as to how she buys groceries.” (R.
21).

Based on the foregoing, the undersigned affithe ALJ’s credibility determination.

Conclusion

The decision of the Commissioner findingipliff not disableds hereby REMANDED

as set forth herein.

SO ORDERED this 13th day of August, 2012.

e W

T. Lane Wilson
United States Magistrate Judge

has sought and been denied medical treatmenh§fiodrug abuse] frorner treating sources” (R.
20).
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