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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DAVID A. CIEMPA,
Petitioner,
CaseNo. 11-CV-063-GKF-TLW

VS,

JANE STANDIFIRD, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Thisisa 28 U.S.C. § 2241 habeas corpugactPetitioner is a state inmate and appears
se. In response to the petition, Respondent fileab#ion to dismiss (Dkt. # 5). Petitioner filed a
response (Dkt. # 6). For the reasons discussed below, the Court finds that Petitioner’s habeas corpus
claims are procedurally barred. Therefore thotion to dismiss shabe granted. Petitioner’s
petition shall be dismissed.

BACKGROUND

In his petition (Dkt. # 1), Petitioner identii¢he “judgment under attack” as the Judgment
entered June 9, 2010, in Oklahoma County Risttiourt, Case No. CJ-2009-12116. Petitioner
commenced that action to seek judicial revigiwa prison disciplinary proceeding. The record
demonstrates that the incident giving tiséhe misconduct occurred on May 5, 2009, at Jess Dunn
Correctional Center (JDCC) and involved Petitioner’s failure to comply with direct orders during
a visual body cavity search. In their incident régaCpl. Cultrera and Cpl. Morgan wrote that as
they attempted to search Petitioner, Petitioner puSpédCultrera out of the way, reached into his
crotch area, pulled out a cell phone and threw it. C3e¢e# 5, Ex. 2 at 3-6. Prior to the disciplinary

hearing, the investigator delivered to Petitionerftillowing evidence: (1) offense report from Cpl.
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Cultrera, (2) incident report from Cpl. Cultegr(3) incident report from Cpl. Morgan, (4)
investigator’s report, (5) photocopy of Nokia cell phone, and (6) witness statement from Ciempa
#233589. Idat 11. Petitioner provided the “Declaration of Jesse Nino” which was admitted at the
hearing. _Sed. at 10. On May 12, 2009, Petitioner’s disciplinary hearing took place and he was
found guilty of Individual Disruptiv@8ehavior, a Class X misconduct. kt.12. As a result of the
misconduct, prison officials revoked 365 earned credits.Thé. Facility Head conducted a due
process review and affirmekde misconduct on June 12, 2009. Bék # 5, Ex. 3 at 3. Petitioner
appealed to the Director of the DepartmehtCorrections. On July 14, 2009, the Director’s
Designee signed her response concurring with the decision of the Facility Heatl4.Id.

On December 11, 2009, Petitioner filed an application for judicial review in Oklahoma
County District Court, Case No CJ-2009-12116. Bke # 5, Ex. 7. On June 9, 2010, the district
court entered its “Order Denying tRen for Judicial Review.”_Id.Ex. 6. The state district court
reviewed the timing of Petitioner’s request for judieceview and determined that since more than
90 days passed between Petitioner’s receipt diteetor’'s Decision and the filing of the petition,
the petition was untimely under Okla. Stat. tit. 57, 8 564.1(A)(1) and was barred by the statute of
limitations. Id. Petitioner appealed to the Oklahoma Court of Criminal Appeals (“OCCA"). By
Order filed July 20, 2010 (Dkt. # 5, Ex. 8), the OCCA affirmed the denial of relief.

On January 27, 2011, Petitioner filed the instant petition (Dkt. # 1), alleging that (1) the
search conducted at JDCC violated his Fodmiendment right to be free from unreasonable
searches/seizures, (2) he was denied dumepsaduring the misconduct process when his requests
for witness statements and videotape evidencedesied, and (3) he was denied his right to access

the courts when his petition for judicial review and motion to procedorma pauperis were



returned to him by the Oklahoma County District Court unfiled and without explanation. In
response to the petition, Respondent filed a motialistoiss requesting that Petitioner’s claims be
dismissed as procedurally barred. S&& # 5.
ANALYSIS
The doctrine of procedural default prohibits a federal court from considering a specific

habeas claim where the state’s highest coedlimed to reach the mes of that claim on

independent and adequate state procedural grounds. Coleman v. ThdsGdsonS. 722, 729
(1991). “A state court finding of pcedural default is independent if it is separate and distinct from

federal law.” _Maes v. Thomad6 F.3d 979, 985 (10th Cir. 1995).fiAding of procedural default

is an “adequate” state ground if it has been agm@ieenhandedly “in the vast majority of cases.”
Id. (citation omitted). “This court may not considesues raised in a habeas petition ‘that have been
defaulted in state court on an independentaatetjuate proceduralamd [ ] unless the petitioner

can demonstrate cause and prejudice or a miscarriage of justice.” Thomas v, &iBdoRd 1213,

1221 (10th Cir. 2000) (alteration in original) (citation omitted);aeeMagar v. Parke90 F.3d

816, 819 (10th Cir. 2007).

The Oklahoma Department of Corrections pdea procedures for obtaining administrative
relief from a finding of misconduct. A habepstitioner must exhaust available administrative
remedies by following the prodares set forth in OP-060125, sk#p://www.doc.state.ok.us,
including the completion of an administrative appeathe Director or Director's Designee. In
addition, Oklahoma law provides for a state jualicemedy to determine whether a prisoner was
afforded due process in the context of his prison disciplinary convictiorOldaeStat. tit. 57, §

564.1(D) (providing for judicial review of prisahsciplinary proceedings involving the revocation



of earned credits by directing the state distoctrcto determine “whether due process was provided

by the revoking authority”); sedsoMagar, 490 F.3d at 818-19 (Oklahoma provides judicial review

of prison disciplinary proceedings pursuant to Okla. Stat. tit. 57, 8 564.1). The due process review
afforded by Oklahoma’s statute mirrors the fedleonstitutional requirements set forth by the

United States Supreme Court in Wolff v. McDonnéll8 U.S. 539 (1974). S€xkla. Stat. tit. 57,

§ 564.1(D)(1)-(7).

The judicial review procedurexpressly provides that a petition for judicial review “shall
be filed within ninety (90) days of the date the petitioner is notified of the final Department of
Corrections decision in the Department disciplinary appeal process.” Okla. Stat. tit. 57, §
564.1(A)(1). In establishing the purpose and procadiormat for review of prison disciplinary
proceedings, the OCCA's rules provide thatlhen a petition [for judicial reviewhas been
properly filed, the district court shall determine whether the applicable level of due process was
provided by the revoking authority, and if not, it must require the Oklahoma Department of
Corrections to provide such due process.” Bak 15.1(B), Rules of the Oklahoma Court of
Criminal Appeals, Title 22, Ch. 18, App (2008) (@masis added). In addition, Oklahoma statutory
law defines information that must be suppliedabgrisoner filing a civil action in a state district
court. Sedkla. Stat. tit. 12, § 2003.1 (Supp. 2004).

As set forth above, the OCCA affirmed thedé of Petitioner’s petition for judicial review
by the district court based on the finding that Petitiaiefaulted his claims when he failed to file
the petition within the tim constraints imposed by statute. Respondent contends that because
Petitioner defaulted judicial review of his clairhg, is now procedurally barred from pursuing his

federal claims. The Court agrees. A procedurdule of available administrative and/or state



judicial remedies generally bars a prisoner from asserting the same claims in a federal habeas
proceeding. Sellagar 490 F.3d at 819 (finding a habeas petition under § 2241 subject to dismissal
for procedural default if “state court remedmere] no longer available because the prisoner failed
to comply with the deadline for seeking review”) (citations omitted).

Petitioner’s procedural default may be excused only if he demonstrgteaugke for the

default and actual prejudice from the alleged violation of federal law, or (2) a fundamental

miscarriage of justice from theiliare to consider his claims. S&agar 490 F.3d 819; Coleman

501 U.S. at 750. The cause standard requires a petitioner to “show that some objective factor
external to the defense impeded . . . efforts toptg with the state procedural rules.” Murray v.
Carrier 477 U.S. 478, 488 (1986). Examples of suchreatdactors include the discovery of new
evidence, a change in the law, amigrference by state officials. Id\s for prejudice, a petitioner

must show “actual prejudice’ resulting from theaes of which he complains.”_United States v.

Frady 456 U.S. 152, 168 (1982). A “fundamental miscarriage of justice” instead requires a
petitioner to demonstrate that he is “actually e’ of the crime of which he was convicted.

McCleskey v. Zant499 U.S. 467, 494 (1991).

In his response (Dkt. # 6) to the motiordiemiss, Petitioner provides a chronology of his
efforts to file a petition for judicial k@ew in compliance with state law. SBé&t. # 6. Petitioner
states he received the final decisionhaf Director’'s Designee on July 24, 2009. Bed&Exhibit
‘G’ Statement of the Case,” at 21. In the body of his responsBkse# 6 at 4, Petitioner states that
he received the decision of the Director’s Designee on July 27, 2009. If he received the decision on
July 27, 2009, then he had 90 days from th&g,d& until Monday, October 26, 2009, at the latest,

to file a timely petition for judicial review that complied with state law requirements set forth in



Okla. Stat. tit. 12, § 2003.1. Petitioner avers that he sent his petition and pauper’s affidavit to
Oklahoma County District Court for thegt time on or about September 11, 2009. [Hde# 6 at

4. On September 30, 2009, that petition wasrmettl unfiled because the “proof of poverty”
provided by Petitioner was deemed insufficientald24. Petitioner sent his petition a second time,
this time providing the required statemenhdf prison account. On @ber 26, 2009, the district
court ordered the Court Clerk to return theilexdfpetition along with aapy of Okla. Stat. tit. 12,

§ 2003.1. _ldat 25. Petitioner then made a third attempt to file the petition. On November 18,
2009, the unfiled petition was returnied the third time, with an aoler stating that Petitioner had
failed to comply with the requirements set out inaOtat. tit. 12, 8§ 2003.1(B)(3¥), (5), (6), (11).

Id. at 26. Petitioner sent his petition a fourth timeisTime, the petition was filed of record as of
December 11, 2009. S&xt. # 5, Ex. 7. However, as stdtabove, Petitioner’s deadline for filing

a petition for judicial review was Q@aber 26, 2009, at the latest. As a result, the state courts refused
to consider Petitioner’s request for judicial review because it was untimely.

As cause for his procedural default of state judicial remedies, Petitioner claims that the
chronology of events set forth above demonstrates that he was subjected to “judicial misconduct”
SeeDkt. # 6 at 7;_ sealsoDkt. # 1, ground three (asserting thatestdistrict court violated his right
to access courts by failing to file his petition fodicial review). However, the Court disagrees.
Petitioner has failed to “show that some objectivediagkternal to the defense impeded . . . efforts

to comply with the state pcedural rules.”_Murray v. Carried77 U.S. 478, 488 (1986). Nothing

in the record suggests that tthelay in filing the petition for judicial review was attributable to

anything other than Petitioner’s failure to comply with filing requirements established by state law.



The Court concludes that Petitioner has failed to demonstrate cause sufficient to overcome the
procedural bar applicable to his claims.

Furthermore, Petitioner makes no argumentDdee# 6, suggesting that failure to consider

his habeas claims will result in a fundamental miscarriage of justice. Bland v. Si#B6ris.3d
999, 1012 (10th Cir. 2006). As a result, the Court finds the fundamental miscarriage of justice
exception is not applicable to this case.

Petitioner’s claims challenging the misconduct at issue in this case are procedurally barred.
Therefore, Respondent’s motion to dismiss shall be granted. The petition shall be dismissed with
prejudice as procedurally barred.

CONCLUSION
Petitioner’s claims are procedurally barred. Efi@re, Respondent’s motion to dismiss shall

be granted and the petition for writ of habeas corpus shall be dismissed.

ACCORDINGLY, IT ISHEREBY ORDERED that:
1. Respondent’s motion to dismiss petition for writ of habeas corpus (Dkt. #ranited.
2. The petition for writ of habeas corpus (Dkt. # 1dismissed with pre udice.

3. A separate judgment shall be entered in this matter.

DATED THIS 8th day of July, 2011.

Clrsen Le. ‘j“l}ij“—?‘e'

Gregory K. Frizzell
United States District Judge
Northern District of Oklahoma



