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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

P. DAVID NEWSOME, JR., LIQUIDATING
TRUSTEE OF MAHALO ENERGY (USA),
INC.,

Plaintiff,
Case No. 11-CV-140-GKF-PJC

WILLIAM GALLACHER, DUNCAN
CHISHOLM, GARY H. DUNDAS, JEFF
G. LAWSON, JAMES BURNS, KEVIN
WOLFE, DAVID E. BUTLER and
BURNET, DUCKWORTH AND PALMER,
LLP,

N/ N/ N N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Before the court are the Motion to Digwiof defendants William Gallacher, Duncan
Chisholm, Gary H. Dundas, Jeff. G. Lawsorméa Burns, Kevin Wolfe and David E. Butler
(the “Individual Defendants”) [kt. #18] and the Motion to Bmiss of defendants Jeff G.
Lawson and Burnet, Duckworth and Palmer, LJDRt. #19]. Both motions are based on
Fed.R.Civ.P. 12(b)(2) for lack of personal jurisdiction and 12j)(6failure to state a claim
upon which relief can be granted.

This lawsuit arises from the financ@llapse of Mahalo Energy (USA) (“Mahalo
USA"), a Delaware corporatn, and its parent, Mahalo EggrLtd. (“Parent”), a Canadian
company located in Alberta, Canada. Tinéividual defendants a@anadian citizens and

residents of Alberta who werdficers and/or directors of Malo USA and/or the Parent.
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Burnet, Duckworth & Palmer, LLP (“BDP”) is a Catian law firm that performed legal services
for the Parent and—allegedly—for Mahalo USA as well.
In May 2009, Mahalo USA filed a Chaptkl bankruptcy petition in the United States
District Court for the Easteristrict of Oklahoma. Plaiiff, the liquidating trustee and
successor-in-interest to the claims of the reomghdebtor, Mahalo USAsserts claims against
defendants for breach of fiduciary duty and aiding and abetting breach of fiduciary duty.
The Complaint breaks the defendants into four groups:
1. The Mahalo USA Defendants—William Gallacher, Duncan Chisholm, Gary H.
Dundas and James Burns—who were #Hiters or director®f Mahalo USA;

2. Gallacher, who plaintiff alleges had compled®@minion and control over the Mahalo
USA Defendants and, thereérover Mahalo USA itself.;

3. The Parent Defendants—Gallacher, Jeff G. LawsoKevin Wolfe and David E.
Butler—who were officers or tectors of the Parent; and

4. The Attorney Defendants—BDP and Lawson, a former partner of BDP.

The Trustee alleges that all defendants excepiativ firm held a financial interest in the
Parent and placed that financial interest ovebtst interests of Mahalo USA and its creditors,
to whom it owed fiduciary duties of due cal@yalty and good faithHe asserts BDP and
Lawson breached their fiduciary duty to MahalBA and/or aided and abetted these acts by
failing, in the course of performing legegrvices, to protedts interests.

The Mahalo USA Defendants, Gallachaedahe Parent Defendts have moved for
dismissal, arguing the court lackersonal jurisdictionver them and asserting the Trustee has
failed to state a cognizable claim against thénkewise, the Attorney Defendants seek

dismissal for lack of personal jurisdiction anduee to state a claimAll defendants have



submitted declarations in support of their ran8, and the Trustee has submitted declarations
attaching various documents produced durisgalery in the bankruptcy action. Additionally,
the court has taken judicial notice of documdiheésl or entered in the bankruptcy actioBee
Dkt. ## 27, 38 and 53.
I. Facts
A. Allegations of the Complaint

The Trustee alleges that beginning inukry 2006 and continuing until Mahalo USA
filed Chapter 11 bankruptcy in May 2009, defants left Mahalo USA undercapitalized and
caused it to incur substantial intercompany debteed?arent; caused ther®at to pay a grossly
inflated price to acquire a business in whaefendants had an ownership interest, then
transferred the debt obligation to Mahalo USAused Mahalo USA to enter into a predatory
financing transaction with Ableco Finant&,C, a known “loan-to-own” lender; caused Mahalo
USA to enter into an amendment to theaficing transaction which added $15 million in
additional debt, including a $10 million loan fee, and required repayment in three months; and
sold Mahalo USA to an affiliate of the Parent iimadequate consideration. [Dkt. #2, Complaint,
114-8]. Mahalo USA was forced to file forrdauptcy protection, and under the plan confirmed
in Mahalo USA’s bankruptcy case, Ableco gadrownership of the company’s assets., [{8].

The Trustee claims the breaches of fidoc@uty occurred while Mahalo USA was
insolvent or “in the zone of solvency.” Therefore, the Mahalo USA Defendants owed fiduciary
duties of due care, loyalty and good faith to MaHaSA and, derivatively, to its creditorsld],
110]. The Trustee alleges each of the Maktgé\ Defendants breached their fiduciary duties
by acting solely in the interesf the Parent and its sharehakldailing to investigate the

financial condition of Mahalo USA, and viewindahalo USA as a mere “field office” of the



Parent. Id., 11]. The Complaint states, “The af$cof Mahalo USA were run from Canada
with little or no deliberation oinvestigation into the requiremes for the actions taken by or on
behalf of the Company under U.S. law or policyld.].

The Trustee alleges the Mahalo USA Defents were “hopelessly conflicted, being
motivated by their desire to increase their persegalty stakes in Parent and to maintain their
positions of employment by Parent and Gallacheld’, {12], Therefore, they permitted
defendant directors and officerstbe Parent to direct the affaiwé Mahalo USA for the Parent’s
sole benefit and to take excessive risksannection with the affairs of Mahalo USA, which
damaged Mahalo USA and its creditorkl.]] Gallacher possessed complete dominion and
control of Mahalo USA as a result of his control over the Mahalo USA Defendant, and breached
his fiduciary duty to Mahalo USA.Id., 113]. The Parent Defendis and the Attorney
Defendants “aided and abettdifeaches of fiduciary duty tdahalo USA by the Mahalo USA
Defendants and by Gallachetd.| 114]. As a result, Mahalo USé&xperienced a liquidity crisis
and was forced to file bankruptcy, substantidilyinishing the enterprise value of Mahalo USA
and damaging the company and its creditold., {15].

The Trustee alleges the court has subjedtenpurisdiction of tle case under 28 U.S. 8
1332(a)(2) (diversity). He agsethe court has personal juristibn over each defendant, “in
that each of them have purposefully engageattivity within the State of Oklahoma and
otherwise established minimum contacts withie State of Oklahoma by virtue of their
breaches of fiduciary duty to Mahalo USAddor aiding and abetting of such breachdsl), [
117]. Further, “Defendants’ cats with the State of Oklahorage both directly related to the
claims in this Complaint and were purposefalid “each of the Defendants’ contacts with the

State of Oklahoma was substantial, systematid,continuous at all times relevant to the



Complaint.” [d.]. The Trustee alleges, “This actiomist a collusive one designed to confer
jurisdiction upon a court of éhUnited States that it walihot otherwise have.”ld., 118]. He
asserts venue is proper under 28 U.S.C. § 13%i€anuse a substantialntion of transactions
and wrongs complained of herein occurrethis district” and “Defendants maintained
executive offices in this distri@nd have received substantampensation in this district by
engaging in numerous activii@and conducting business in tHistrict,” and Mahalo USA
maintained its principal place btisiness in this district.Id., 119].
1. Mahalo USA

Mahalo USA is a Delaware corporation amas the wholly-ownedubsidiary of Parent,
a Canadian company that was publicly é@an the Toronto Stock Exchangéd. pt 22].
Mahalo USA was an unconventional natural gas producer, focused principally on the acquisition,
exploration, development andgaluction of coal bed methane (“CBM”) and shale gas prospects
in the United States. In the spring of 2008 hella USA began to focus exclusively on CBM
exploration and development efforts in thertdhorne and McAlester coal formations in
Oklahoma. By May 2008, the Company’s shale gas exploration and development efforts were
restricted to Oklahoma and were focusedCamey and Woodford shale in McIntosh and
Pittsburgh Counties.ld., 122]. Mahalo USA filed a voluaty petition in bankruptcy on May
21, 2009, in the United States District Courtthie Eastern District of Oklahomald], 1120,
23]. On April 26, 2010, Mahalo USA, as debtopmssession, confirmed a liquidating plan of
reorganization pursuant to which, among otharghj certain assets, including the “Designated
Avoidance Actions,” were to be administett liquidated for the benefit of creditors by

plaintiff in his capacity as the Liquidating Trusteéd. [123].



Pursuant to the Plan, a Liquidating Trust watablished for the befiteof the holders of
allowed general unsecured claims against Mab&A. [Bankruptcy Case No. 09-80795, U.S.
Dist. Court, E.D. Oklahoma, Dkt. #1298*1]The Trustee of the Liquidating Trust was
authorized to, among other things, “prosecuteym@mise, settle and/or abandon the Designated
Avoidance Actions, in his/her reasable discretion, for the bensddit the holders of the Allowed
General Unsecured Claims.Id[, Ex. 1, 8 V(E)(2)(i). The Pladefines Designated Avoidance
Actions to include:

(i) all claims, causes of aotn, and rights of action, at law or
equity that may be asserted on débathe Estate against any of
the Debtor’s ad/or the Parent’'sreent or former directors and/or
officers, and Burnet Duckworth & Palmer LLP, arising from any
act or omission occurring before the Petition Date, other than those
related to the filing angdrosecution of the Case.
[1d., 8 I(A).
2. Mahalo Energy Ltd.

Mahalo Energy Ltd. was incorporated un@anadian law on April 21, 2004. Its head
office was located in Calgary, Alberta, Cana&arent was engaged in the exploration for, and
the acquisition, development and production ofaunventional natural gas, principally CBM and
shale gas. On July 29, 2005, the Parent contplatanitial public offeing at $4.50 per share for
gross proceeds of $55.4 million, trading on the Toronto Stock Exchange. By December 31,
2008, the parent had sold a majority of its Camadesource assets. The Parent’s common stock
was voluntarily agreed by Pardntbe delisted from the Tonto Stock Exchange on May 1,

2009, due to its inability to meet the listingjugrements. On May 21, 2009, the Parent filed for

relief under the Companies’ Creditgkerangement Act under Canadian lavd.[ 124].

1 SeeDkt. #27, Exhibit “A.”



3. Individual Defendants
a. William Gallacher

The Complaint alleges Gallacher is domiciied\lberta, Canada. He was Chairman of
the Board of Directors of Parent and a memtif the Compensation Committee of Parent’s
Board. “Upon information and belief, Defend&ullacher dominated and controlled the board
of Parent.” [d., 26]. Gallacher had “a material finarldiaerest in Parenbwning at least 10
percent of Parent’s outstanding shares and-alling another 9.19 percent Parent’s shares
through an affiliate of parentahhe owned and controlled, Avenir Capital Corporatiotd, [
127]. Gallacher dominated and controlled tiperations of Mahalo, USA and personally
directed all of its affairs by vige of his control over the sdbmard member and the officers of
Mahalo USA. [d., 28]. Gallacher held a material frmaal interest and also served as
President, CEO and Chairman of the Board oémir Diversified Income Trust, which wholly
owned Avenir Operating Corporation. Atldnally, Gallacher was the owner and Managing
Director of Avenir Capital Corporation, whidwned approximately 9.19 percent of Parent. The
Complaint referenced Avenir Capital Corption, Avenir Operating Corporation, Avenir
Diversified Income trust and related siglisries or companies as “Avenir.’ld[, 129].

b. Duncan Chisholm

Defendant Duncan Chisholm is domiciled in Alberta, Canada. Until his resignation in
October 2008, Chisholm served as an officdvlahalo USA, holding the positions of President
and Chief Executive Officer.ld., 130]. Simultaneously, Chisholm served as an officer of
Parent, holding the positions of President an@@Ethe Parent until kiresignation in October
2008. [d., 131]. He was also a member of PareBtsrd of Directors anderved on Parent’s

Board’'s Compensation Committee utii resignation in October 200&d ], 132]. Upon



information and belief, Chisholm owned approximately 3.32 percent of Parent’s outstanding
shares. He resigned his positions in Bddhalo USA and Parent on October 14, 2008,but
remained a paid consultant to Parent until December 2009.
c. Gary Dundas

Defendant Gary Dundas is domiciled in Alberta, Canatth, [35]. Dundas served as
the sole director of Mahalo USA. Uporfonmation and belief, Dndas has been the only
director of Mahalo USA since its inception. Dusg@ho lived and worked in Canada, exercised
no independent oversight for the Company. Notmge of the board of Mahalo USA were ever
held, nor do any board meeting minutes eetmg agendas exist. Dundas breached his
fiduciary duties as a director of Mahalo A8y abdicating his responsibilities and instead
allowing Gallacher and Parent f2adants to direct the affaiocd Mahalo USA, “taking it on a
patch of excessive risk, towards the goalrdfancing Dundas’ and the other Defendants’ equity
interests in the Parent.ld[, 136]. Dundas was a member o tBoard of Directors of parent
and served as a member of Parent’s AGditnmittee and Corporate Governance Committee.
[Id., 37]. At all times when Mahalo USA was ihgmnt or in the zone of insolvency, Dundas
had a conflict of interest inoonection with his dual roles asreember of the board of Parent
(pursuant to which he owed higyhities to Parent and its sharetheis) and was sole director of
Mahalo USA (pursuant to which he owned his laga to Mahalo USA and its creditors). “At
all times when Mahalo USA was insolvent or ie ttone of insolvency, ¢hinterests of these two
constituencies were gconcilably conflicted.” Ifl., 138]. Dundas owned approximately 4.3
percent of the outstanding shares in Parent, and was employed by Gallacher, who exercised
control over Dundas’ decisions aonnection with Mahalo USADundas was motivated to act

not in the best interests of Mahalo USA, bihea in the best intes¢ of Parent and his



employer, Gallacher. In so doing, Dundas udathalo USA as a mere instrumentality for
purposes of maximizing his own personal equity interests along with those of Gallacher and the
other defendants.Id., 139]. Dundas was the co-founder ofefir Diversified Income Trust and
was Vice President of Finance and CFO of Av@iversified Income Trust and served on
Avenir’'s board of directors.ld., 140].
d. Jeff Lawson

Defendant Jeff Lawson is doried in Alberta, Canada.ld., 41]. He was a member of
the Parent’s Board of Bectors and of ParentGompensation Committeeld[, 142]. He was a
partner and member of the Executive CommitteBP, which providedegal services to
Parent, until 2008, when he resigned to acaquisition at Blackmont Capital in Toronto,
Canada. Until January 19, 2009, there wastimnreey-client relatiortsip between Lawson and
Mahalo USA and a simultaneous attorney-clretationship between Lawson and Parent. Upon
information and belief, during the same tithere was a simultaneous attorney-client
relationship between Lawson and Aveniid. [43]. Lawson held an Of&ercent equity interest
in Parent. Id., 144]. Upon information and belief, Waon further served as the corporate
secretary of Avenir Diversified tome Trust and held a materi@lancial interest in Avenir.
[Id., 145].

e. James Burns

Defendant James Burns is doit@d in Alberta, Canada.ld., 146]. From October 2008
until his resignation in June 2009, Burns served as Mahalo USA’s President andI@EO. [
147]. During the same time he served agf&s President and @Eand was a member of
parent’s board of directorsld[, 148]. Burns owned .04 percent of Parent’s shaiés, 9].

He was also Chief Operatingf@er of Energy of Avenir Drersified Income Trust.Id., §50].



f. Kevin Wolfe

Defendant Kevin Wolfe is domiled in Alberta, Canada.ld., 151]. Until July 2009, he
was a member of Parent’s Board of Directors, its Audit Committee and its Corporate
Governance Committee. He resigrigs positions from the Parent’s board in July 2008., |
152]. Wolfe owned .04 perceof Parent’s sharesld], 153].

g. David Butler

Defendant David Butler is domiciled in Alberta, Canadd., {{54]. He served as a
member of Parent’s board of directorsilimits resignation in July 2009, and owned
approximately .29 percent of Parent’s sharég., {154-55]. He served on the board of Avenir
Diversified Income Trust and is a memio¢Avenir's Audit Committee and Reserves
Committee. Id., 157].

4. Burnet Duckworth & Palmer, LLP

Defendant Burnet Duckworth & Palmer, LLP a@iCanadian-based law firm that provided
legal services to both Pareartid the Company. BDP had represented Parent for many years and
worked closely with the Mahalo USA Defendaiaind the Parent Defendants. The Complaint
alleges at all relevant times, there was &oragy-client relationshipetween BDP and Mahalo
USA and a simultaneous attorney-clieratienship between BDP and Parent. Upon
information and belief, there was also a simnétaus attorney-client relationship between BDP
and Avenir. [d., 158]. The Trustee allegBDP advised the Pareor the acquisition of
Peregrine Energy Ltd., a company in which salvdefendants, including Lawson held an
ownership interest.1d., 1175-76]. He assertstifarent “severely ovenl for the acquisition.
[Id., 78]. BDP advised Parent on the Peregringuisition while Lawson, a partner at BDP, sat

on the boards of both Parent and Peregaimhad ownership interests in botld.,[76]. BDP

10



received legal fees of approximately $500,00Q006 relating to “general and administrative
expense and Peregrine transaction costsl]. |

In his Fourth Cause of Action, the Trustee dss& claim for “breach of fiduciary duties”
against BDP and Lawson, alleging the Attorneydbdants owed a fiduciary duty to Mahalo
USA and breached that duty by “aligning their pers@inancial interest wh another client’s
success, where the impact of this on Mah#SA was material and adverseld.[ 11214].

In his Fifth Cause of Action, the Trusteesads an alternative claim against BDP for
“aiding and abetting breadf fiduciary duties. Id., 224]. He contends that if BDP is found
not to have owed a fiduciary duty to MahaloAJ& is liable to “subgantially and knowingly
participating in, inducing, encoaging, substantially asting, and/or aiding or abetting the
breaches of fiduciary duty committed by the Mahalo USA Defendants and/or Galladher. [
He alleges BDP advised the Mahalo USA Defetsland Gallacher inomnection with each of
the Ableco Transaction, the Ableco Amendmnand the Intercompany Debt Transactions, “to
the detriment of Mahalo USA and its creditorsld.].

B. Defendants’ Declarations

The individual defendants and BDP haveditieclarations in support of the motions to
dismiss. [Dkt. #18, Exs. B-H; Dkt. #19, Exs. 1-2ll reside in AlbertaCanada. None of the
individual defendants have evesided in Oklahoma; owned, leas controlled or acquired any
real property in the state; hired or procuredgent to search for any real property in the state
for his use; filed a lawsuit in the state; mainéal any financial accounts, employees, offices or
agents in the state; or registd to do business or obtairety professional license to do

business within the state.
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1. Gallacher

Gallacher has been to Oklahoma on two occasions, both times in a representative
capacity as a director, officer or employe@aafompany. [Dkt. #18, Ex. C, William Gallacher
Dec., 14]. As an employee of Dowell Schlunges (“Dowell”) in Canada, he was required to
receive training in Oklahoma for approximigtéhree months in the summer of 198Td.][

On one occasion in 2005, in his capacityCasirman of the Board of the Parent,
Gallacher traveled to Oklahoma with a group oh&#an analysts andvastment dealers on an
overnight trip. The purpose of the trip was to familiarize the analysts and investment dealers
with Mahalo USA'’s Oklahoma operations in anti¢ipa of their efforts to market stock of the
Parent to Canadian investordd.]. Both business trips werandertaken exclusively on behalf
of, and for the benefit of, the respective corporaiwith which he was associated at the time.
[Id., §5]. Other than the 2005 trip, Eeher did not travel to Okkeoma, negotiate or transact
business in Oklahoma on behalf of Mahaloottrerwise conduct businessthin the State of
Oklahoma. |[d. at 6]. His responsibilities as Chairmainthe Board of Directors of the Parent
did not require him to communicate with anyone in Oklahontd]. [

Gallacher has reviewed the allegations ofGoenplaint. He avers that, to the extent any
facts alleged in the Complaint occurred, “any of ayions with respect to those events were
taken in Canada.”ld., 7].

2. Chisholm

As a general rule, Chisholm carried out thigies for Parent and Mahalo USA from his
office in Canada. [Dkt. #18, Ex. H, Duncan Chisholm Affid., 6]. From time to time he
communicated about Mahalo USA operationgpeople located in Oklahoma. Such

communications concerned only the geneprational matters of Mahalo USAId].
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During his tenure as President and CE®ahalo USA, Chisholm made approximately
two trips per month to Oklahoma to generallpetwvise the general operations of Mahalo USA
in Oklahoma. Id., 17]. Each trip was usually two orée days in length, though occasionally a
trip would last for as long as five days. [1OQn these trips, he typically met with Mahalo USA
field staff, observed pipeline rag, met with operators of properties in which Mahalo USA held
and interest, and observed safety nmggtiat pressure station locationkl.][ In 2005, Chisholm
traveled to the Poteau, Oklahoma, field withiesal Canadian investment house representatives
who wanted to witness a coal begthane well test and tie-inld[, 18].

In approximately 2004, Mahalo USA acquirediaterest in a coal bed methane field
near Poteau. In his capacity as presig¢mMahalo USA, Chisholm may have had
communications with persons in Oklahoma in connection with the acquisitcbn{g(a)]. In
2005, Mahalo USA acquired an interest in propedar Eufaula, Oklahoma, from a company
located in Denver. In his capacity as presidemMahalo USA, he attended field inspections of
this property. Id., 19(b)]. In 2006, Mahalo USA acquired additional interest in the coal bed
methane field near Poteau. Chisholm, in hisacép as president dflahalo USA, negotiated
this purchase through telephone caltsl emails with a represetit@ of the seller located in
Oklahoma and traveled to Tulsa to attend the clositay, fo(c)]. In June of 2007, a Mahalo
USA technical team, of which Chisholm was anmber, visited a public data room in Oklahoma
City to evaluate assets for sale by wately held company known as Jolen Enerdy., f19(d)].

From December 2008 until October 2010, Chishsérved as Vice-President and Chief
Operating Officer of True Energy Trust (“Truedtgy”), a publicly traded Canadian company.
On behalf of True Energy, he traveleddklahoma during August 20Q6 explore a possible

business deal. The duration of the visit was daps and it was conducted solely on behalf of
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True Energy. 1., 11(a)]. He is President of KIldvestments (US), Inc., a Canadian
corporation wholly owned by K1JJ Investmeriit]. KIJJ Investments (US) owns non-operating
working interests in some oil and gas propserireOklahoma. KIlJJ Investments, Ltd., is a
private company owned by family members. Ghblsn owns no equity intest in the company.
[1d., 111(b).

3. Dundas

In his capacity as Director of Mahalo aM@halo USA, Dundas traveled to Oklahoma in
2005 with a group of Canadian analysts angstiment dealers on an overnight trip to
Oklahoma. [Dkt. #18, Ex. B, Dundas Dec., {bhe purpose of the trip was to familiarize the
analysts and investment dealesith Mahalo USA’s Oklahoma operations in anticipation of their
efforts to market stock of Malmto Canadian investorsld|, 15]. Other than this trip, Dundas
did not travel to Oklahoma, negotiate or transadiness in Oklahoma on behalf of the Parent or
Mahalo USA, other otherwise conduct any bassin Oklahoma. His responsibilities as a
director of the Parent and Mahalo USA did require him to communicate with anyone in
Oklahoma. Id., 16].

Gallacher has reviewed the allegations of then@laint. He avers that, to the extent any
facts alleged in the Complaint occurred, “any of ayions with respect to those events were
taken in Canada.”

4. Lawson

In his role as a Director of the Parentwsmn never traveled ©klahoma on behalf of
Mahalo, negotiated or transacted any busiime§&klahoma on behalf of the Parent or
communicated with anyone in Oklahoma. [DKi8, Ex. F., Jeff G. Lawson Dec., {4]. Lawson

has been in Oklahoma only once, approximatélyears ago when he traveled to Oklahoma to

14



meet with representatives of Devon Energy Capon. The meeting was not related to Mahalo
or the Parent.Idl., 16].

A former attorney, Lawson was licensedotactice law in the Province of Alberta,
Canada, between August 1994 and March 200%t. 19, Ex. 1, Jeff G. Lawson Dec., 15].
Lawson was a partner with Burnet, Duckworth and Palmer from 1997 until September 2007.
[Id., 6]. Lawson has never owned any interesh@Mahalo USA, nor was he ever an officer
or director in Mahalo USAI{., §7]. He states he nevenasked Mahalo USA or any other
person or entity in Oklahoma law or the law of the United Statds.{B]. He advised the
Parent on matters regarding Canadian lag., 19].

5. Burns

Burns was Chief Operating Officer ofetfiParent from April 2008 until October 2008.
[Dkt. #18, Ex. G, James Burns Dec., 14]. FrOootober 2008 until June 2009, he was a Director,
President and CEO of the Parend.][ Also, from October 2008 until June 2009, he served as
President and CEO of Mahalo USAd.| 15].

Burns, as a general rule, carried out isetufor the Parent and Mahalo USA from his
office in Canada. He did not maintain an office in Oklahoma. From time to time he
communicated about Mahalo USA operations \pitlople located in Oklahoma. However, such
communications concerned only the day-&y-@perations of Mahalo USAId[, 16].

Burns made approximately six trips to Oklaleom his capacity as Director and officer
of Mahalo USA and/or the Parentd [ 17]. Between April 2008 and August 2008, he traveled
to Oklahoma four times to generally supgsevthe day-to-day Q&homa operations.ld., 18].
During those trips, he observit oil and gas properties in whitahalo USA held an interest,

observed the operations in the Oklahoma officet with Mahalo USA staff and management
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concerning day-to-day oparons in Oklahoma.ld., 8(a)-(c)]. In January 2009, Burns made
two trips to Oklahoma, each lasting two ddys the purpose of making presentations to
potential purchasers of MdbdJSA or its assets.ld.,19]. With the exception of these two trips,
his contacts with Oklahoma wermited to the day-to-day operats of Mahalo USA, and were
not in connection with the everdieged in the Complaint.ld., 11].

6. Wolfe

Wolfe has never traveled to Oklahoma &my reason. [Dkt. #18, Ex. D, Kevin Wolfe
Dec., 13(g)]. During the time he was on theaBbof Directors of the Parent, he did not
negotiate or transact businesgOklahoma on behalf of the Parent, or otherwise conduct any
business within the stateld], 4]. His responsibilities as a direcof the Parent did not require
him to communicate with anyone in Oklahom&d.][

Wolfe has reviewed the allegations of the Ctanmp and avers that, to the extent the facts
alleged in the Complaint occurred, any of his@awiwith respect to those events were taken in
Canada, and he had not communications with anyone in Oklahoma in connection with such
actions. [d., 15].

7. Butler

Butler declares he never traveled to Oklahan behalf of the Parent, negotiated or
conducted any business in Oklahoma on behaatfalo or otherwise conducted any business
within the state. [Dkt. #18, Ex. E. David E. Butl2ec., Y4]. All of his actions with respect to
events alleged in the Complaint were take@€anada, and he had no communications with

anyone in Oklahoma in connection with such actionig., I5].
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From approximately 1968 to 1978, Butler made three trips to Oklahoma. One trip was to
attend an anniversary party, onas to attend a land management course and one was to look at
an oil property. None of the trips wardated to Mahalo USA or the Parenlid.[{6].

8. Burnet, Duckworth and Palmer, LLP

No attorneys in BDP are licensed to practiee ilathe United States or in Oklahoma.
[Dkt. #19, Ex. 2, Grant Mackenzie Dec., 14]. BDR &anadian law firm registered as a limited
liability partnership in the Province of Albert@anada; its office and principal place of business
is located in Calgary.Id., 15]. BDP has never owned any intri; the Parent or in Mahalo
USA, or in any other entities identified in the Complaind.,[{6].

BDP has an attorney/client relationship with the Parddt, {[7]. In the course of its
representation of the Parent, when any @lwas required for any activities involving
Oklahoma or United States law, counsel intimted was retained by Mahalo USA, BDP or the
Parent. [d., 18].

Upon information and belief, Mahalo USA obitad its own counsel in the United States
and Oklahoma for anything related to issuesragithere, including Jim Hardwick of Hall Estill
in Tulsa; Jamie Jost of Davis Grah&&tubbs LLP; Michael Stack; Greg McAffegif] of
McAffey [sic] & Gore in Oklahoma City; Michael P. Schumaecker of Pillsbury Winthrop Shaw
Pittman LLP, in New York; and Alan C. Durbin of Andrews Davis, in Oklahoma Cit, 1[19-
10].

MacKenzie is the only BDP attorney whas ever visited Oklahoma regarding Mahalo
USA. MacKenzie attended one day in courthie bankruptcy of Mahalo USA in the U.S.
Bankruptcy Court for the EasteDistrict of Oklahoma on Febary 11, 2010, as an observer for

the benefit of the Canadiatirectors and officersid., 112].
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BDP maintains no offices in Oklahoma; passes no real estate, personalty or other
property in the state; has no offiser employees in the state; mever advertised in the state;
does not conduct business in thetet has no certificate of autlitgrto do business in the state;
pays no corporate or other taxeghe state; has no bank accountthe state; has no warehouse
or other place of business in the state; doepayptiny business franchiseoccupancy taxes in
the state; and does not file any Oklahdn@me tax or sales tax returnsd.[1113-23].

C. Plaintiff's Declarations

The Trustee’s attorneys, JoshuaiZells and William B. Federman, submitted
Declarations attaching total of 102 exhibits. [Dkt. #25, &erman Dec.; Dkt. #26, Wells Dec.;
Dkt. #40, Wells Supplemental Dec., Dkt. #41, W8igplemental Dec.; Dkt. #49, Wells Dec.].
The exhibits are documents and excerpts of siapaos taken during discovery in the Mahalo,
USA bankruptcy proceedingld[]. The documents relate, in general, to the involvement of
defendants in conducting the busineéMahalo USA and the Parent.

Defendants moved to strike the declamasi of attorneys Federman and WelleeDkt.
#33. For the reasons set forth in the court'®@p and Order [Dkt. #54], the court struck the
attorneys’ declarations. Howevdhjs court finds and concludes that, even if the declarations
had not been stricken, the Maris to Dismiss should be granted for the reasons set forth in
Section Ill, below.

The Trustee also filed two Requests for Judicial Notice of documents filed or entered in
the bankruptcy proceeding (Case No. 09-807@5kt. #27, #38]. The documents include the
Debtor's Amended Plan of Reorganization, asefwded; the Chapter 11 Petition; the Affidavit
of James Burns, President and CEO of Mahalo U8XQil and Gas Trust Claims Exhibit; a list

of Compromised Oil and as Mechanics/Matbrien Claims; an Oil and Gas Drilling Vendor
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Program Summary; Findings of Fact and Gosion of Law Regarding Confirmation of
Debtor's Amended Plan of Reorganizatias,Amended, and Related Settlements and
Compromises; and the Order Ciomfing Debtor's Amended Plan of Reorganization. [Dkt. #27,
Exs. A-C; Dkt. #38Exs. B-F]. The court granted theubtee’s Requests for Judicial Notice on
March 2, 2012. [Dkt. #53].
[ll. Applicable Law: Requirements for Personal Jurisdiction

In considering a motion to dismiss pursuant to Rule 12(b)(2), a court must determine
whether the plaintiff has alleged sufficient faitsestablish the courtjgersonal jurisdiction over
the defendant. If jurisdiction is contested thaintiff bears the burden of establishing
jurisdiction. AST Sports Science, Inc., v. CLF Dist. L 544 F.3d 1054, 1056 (10th Cir. 2008).
Where, as here, the questiorpefsonal jurisdiction is disputed the preliminary stages of
litigation, “the plaintiff need only make a pranfacie showing of jusdiction to defeat the
motion [to dismiss].”Id. The plaintiff may make this pna facie showing by demonstrating,
via affidavit or other written materials, fadtsat if true would support jurisdiction over the
defendant.OMI Holdings, Inc. v. Royal Ins. Co. of Canadd9 F.3d 1086, 1091 (10th Cir.
1998). The court will accept as true the allegadiin plaintiff’'s complaint, and all factual
disputes will be resolved in the plaintiff's favdntercon Inc. v. Bell Atl. Internet Sol'n205
F.3d 1244, 1247 (10th Cir. 2000) (quotMienz v. Memery Crystdd5 F.3d 1503, 1505 (10th
Cir. 1995)).

“To obtain personal jurisdiction over a nondest defendant ia diversity action, a
plaintiff must show that jisdiction is legitimate under ¢hlaws of the forum sta@ndthat the
exercise of jurisdiction does not offend the guecess clause of the Fourteenth Amendment.”

Far West Capital, Inc. v. Townd6 F.3d 1071, 1074 (10th Cir. 1995). “In Oklahoma, this two-
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part inquiry collapses into argjle due process analysibecause Oklahoma permits the exercise
of personal jurisdiction to the full extent permitted by the United States Constit&Ranbo v.
American S. Ins. Cp839 F.2d 1415, 1416 (10th Cir.1998) (ugtiOkla. Stat. tit. 12, § 2004 F).
Accordingly, the only question remaining is winet the exercise of pgonal jurisdiction over
the nonresident defendant cponts with due processSee AST Sports Scienéé&4 F.3d at 1057.
The Due Process Clause prevents couois fexercising jurisditon over a nonresident
defendant unless “there exist ‘minimum contabetween the defendant and the forum state.”
Benton v. Cameco Cor®B75 F.3d 1070, 1075 (10th Cir. 2004). The “minimum contacts”
standard can be satisfied inh&ir of two ways: First, theoart may exert specific jurisdiction
over a defendant who has “purposefully dirediedactivities at redents of the forum,”
provided “the litigation results from alleged injureattlarise out of or relat® those activities.”
Id. (quotingOMI Holdings, Inc. v. Royal Ins. Co. of Canadd9 F.3d 1086, 1091 (10th Cir.
1998)) (internal citations argliotation marks omitted).

The specific jurisdiction inquiris a two-step process. nder the first step, the court
must determine whether the defendant has “purplhgelfivected his activitiest residents of the
forum” and whether “the litigation results from thkkeged injuries that agsout of or relate to
those activities.”"Benton v. Cameco Cor@75 F.3d at 1075 (quotingMI Holdings, Inc.,149
F.3d at 1092). If the first step saitisfied, the court must thearwsider whether the exercise of
personal jurisdiction offends traditional notiasfsfair play and substantial justicePro Axess,
Inc. v. Orluz Distribution, Inc428 F.3d 1270, 1276-77 (10th Cir. 2005).

Alternatively, the court may maintain gengparsonal jurisdictiomver a defendant who
has maintained continuous and systematic igibeisiness contacts with the forum stdte.

(quotingOMI Holdings 149 F.3d 1986) (internal citations and quotation marks omitted).
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[ll. Individual Defendants’ Rule 12(b)(2) Motion
The individual defendants assthe fiduciary shield doctranprecludes the exercise of
personal jurisdiction. Alternativglthey argue that even if thieluciary shield doctrine does not
protect them, they lack connections with the forum sufficient to confer general or specific
personal jurisdiction.
A. Fiduciary Shield Doctrine
Under the fiduciary shield doctrine, exeeiof personal jurisdiction over an individual
may not be based solely on actattimdividual performed in purely representative capacity.
Home-Stake Production Company v. Talon Petroleum @0X.F.2d 1012, 1017 (10th Cir.
1990). “The underpinning of [the]duciary shield doctrine is the man that it is unfair to force
an individual to defend a suit brought against pplersonally in a forum with which his only
relevant contacts are acts perfochmot for his own benefit but fahe benefit of his employer.”
Marine Midland Bank, N.A. v. Mille§64 F.2d 899, 902 (2d Cir. 1981). The doctrine is an
equitable one, and the determination of the appatgness of its applidan requires an analysis
of the particular facts of a caskl. at 903.
The Tenth Circuit has stated:
Before a corporation’s actaa@ obligations can be legally
recognized as those of a particyp@rson, and vice versa, it must
be made to appear that the cogimm is not only influenced and
governed by that person, but thagriais such a unity of interest
and ownership that the individitg, or separateness, of such
person and corporation has ceased, and that the facts are such that
an adherence to the fiction thfe separate existence of the
corporation would, under parti@r circumstances, sanction a
fraud or promote injustice.

Ten Mile Industrial Park v. Western Plains Service Caf0 F.2d 1518, 1526-27 (10th Cir.

1987). Thus, “[w]here the acts of individual pripais of a corporation ithe jurisdiction were
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carried out solely in the indiduals’ corporate or representatic@pacity, the corporate structure
will ordinarily insulate the individua from the court’s jurisdiction.ld. at1527. (citations
omitted). “Jurisdiction over the representatof a corporation may not be predicated on
jurisdiction over the cqoration itself, and jusdiction over the individdafficers and directors
must be based on their individw@ntacts with the forum stateltl. The fiduciary shield
doctrine “is not concerned with liability,” bu&ther “is concernedith jurisdiction, and
specifically with the fairness of asserting jurctbn over a person who is acting solely in the
interests of another.Home-Stake907 F.2dat 1017-18.

Where the corporation on whose behadf tiefendant was allegedly acting is nothing
more than a “mere instrumentality” of the imdiual, the fiduciary shield doctrine will not
protect the individual from the coustexercise of personal jurisdictiofd. at 1018.

Additionally, some courts have found that deshelant acting in the capacity of a corporate
employee may be subject to personal jurisdicbased on the corporation’s contacts if the
employee was instrumental in perpétrg fraud against the plaintiffSee Labadie v. Protec
Fuel Management, LLQR011 WL 43088, **7-8 (N.D. Okla. Jan. 4, 201dayhawk Capital
Management, LLC v. LSB Indus., Ir?009 WL 3766371, *19 (D. Kan. Nov. 10, 2009);
Shotwell v. Crocs Retail, InD07 WL 2446579, *3 (N.D. Okla. Aug. 23, 200A]l American
Car Wash, Inc. v. National Pride Equipment, It&0 F. Supp. 166, 169-70 (W.D. Okla. 1981).
However, the individual’s contacts with the statust have been @aonnection with the wrong
complained of by plaintiff.See, i.e.All American Car Wasg50 F. Supp. at 170 (court found it
had personal jurisdiction overdividual defendant in lawsufor alleged unfair business
practices, where individual defendant madmatous trips to Oklahoma in connection with

corporate defendant’s lowering of its price per wash cycle—the alleged unfair business practice).
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The Trustee takes the position that the fidwycshield doctrine is inapplicable any time a
corporate official participateith an alleged wrongful act; ¢énefore none of the individual
defendants may invoke the doctrine in this case.

Adoption of this position would eviscerateetoctrine, though, ste its purpose is to
shield individuals from liability for acts takeon behalf of their empyer. Additionally, the
interpretation urged by plaiiff confuses persondibbility with personajurisdiction. In Marine
Midland, the court explained that personal liabilityaafrporate officials does not equate to
personal jurisdiction over those officials:

[T]here is a dichotomy betweenetlprinciples governing personal
liability of corporate agents for torts committed...and the
principles governing # amenability of suclagents to personal
jurisdiction solely on the basis tiiose acts...if an individual has
contact with a particular statenly by virtue of his acts as a
fiduciary of the corporation, he mae shielded from the exercise,
by that state, of jurisdiction owénim personally on the basis of
that conduct. Thus, his conduct, although it may subject him to
personal liability, may not form éhpredicate for the exercise of
jurisdiction over him as an individual.

664 F.2d at 902. The court rejected the view—ultgeplaintiff in this case—that the “fiduciary
shield should never be made available wherattens of corporate agents are tortious.” 664
F.2d at 902-03.

In Home-Stakethe Tenth Circuit, citing/larine Midland Bankstated:

As an equitable principle, th&duciary shield doctrine is not
applied mechanically; the determination of the appropriateness of
its application requires an analys$ the particular facts of the
case. In each instance, fairness is the ultimate test.

In evaluating the fairness of sebjing an individual to personal
jurisdiction for acts done in his rokes a corporate employee, it is
appropriate to focus not only onetliealty of the employee to the
corporation in the pesfmance of those acts, but also on the nature
of the corporation and the individls relationship to it. If the
corporation is a mere shell fais owner, the employee-owner’s

23



actions may be viewed as having been taken simply in his own
interest. In such circumstancéswill not advaace notions of
fairness to allow the owner of the corporation to invoke the
protections of the fiduciary shield.

907 F.2d at 1017.

As instructed irHomeStake andvarine Midland Bankthe court has examined the
allegations and evidence to determine whethierfdair, under the circumstances, to exercise
personal jurisdiction over individual defendaibiased on acts taken on behalf of the
corporations. Here, the gravamof plaintiff’s complaint ighat defendants took action and
made decisions that resultedundercapitalization ahe subsidiary; an excessive debt burden, a
predatory loan; and sale of thebsidiary at far below value—alth the benefit of the Parent.
These allegations do not suffice to estabtisbct personal benefiin the part oény of the
defendants. Nor has plaintiff provided evidetita the acts directliargeted any person or
business in Oklahoma. Therefore, the counictales the fiduciary shield doctrine insulates
defendants from personal jurisdiction for the gélé conduct undertaken on behalf of Mahalo
USA.

B. General or SpecificPersonal Jurisdiction

Even if the corporate shield doctrine diot bar this court’s exercise of personal
jurisdiction, plaintiff has not iddified contacts sufficient to edibsh either general or specific
personal jurisdiction over thedividual defendants.

1. General Personal Jurisdiction

“[Blecause general jurisdiction it related to the eventsvgig rise to the suit, courts

impose a more stringent minimum contacts, tesjuiring the plaintiff to demonstrate the

defendant’s ‘continuous and systematic geneualness contacts™ with the forum stateMl

Holdings, Inc.,149 F.3d at 109 (citation and quotatimarks omitted). When evaluating
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whether a defendant has estdi®id general contacts with a peutar forum, courts have
considered, among other things, the followingd@drs: (1) Whethdhe defendant conducts
business in the state; (2) whatliee defendant is licensed tormluct business in the state; (2)
whether the defendant owns, leas@scontrols property or assetsthe state; (4) whether the
defendant maintains employees, offices, agents or bank accounts in the state; (5) whether the
defendant’s shareholders residehe state; (6) whether thefdadant advertises or otherwise
solicits business in the state; (8) whether thertkrt travels to the state by way of salesperson
or other representatives; (9) whet the defendant pays taxeghe state; (10) whether the
defendant visits potential customers in the sidte) whether the defendant recruits employees
in the state; and (12) whetheetefendant generates a substaptiadion of its national sales or
income through revenue generated from in-state custorSersa Med. Int’l. v. Standard
Chartered Bank]196 F.3d 1292, 1295-96 (10th Cir. 1999) (quothwldensick v. Stateline
Hotel, Inc.,972 P.2d 928, 930-31 (Utah Ct. App., 1998pe also Smith v. Basin Park Hotel,
Inc., 178 F. Supp.2d 1225, 1231 (N.D. Okla. 2001).

None of the individual defendants’ contetith Oklahoma are sufficient to establish
general persondlrisdiction.

2. Specific Personal Jurisdiction

Wolfe, Butler and Lawson lack contacts with Oklahoma sufficient to confer specific
personal jurisdiction over them. Wolfe has navaveled to Oklahoma for any reason. Butler
has only made three trips to Oklahoma indmigre life; those tripsccurred between 1968 and
1978 and were unrelated to Mahalo USA or theeRa Lawson traveled to Oklahoma 10 years
ago on a trip unrelated to Mahalo USA or theeRa None had communications with anyone in

Oklahoma in connection with the acticaisout which the Trustee complains.
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The remaining defendants have traveled tta&ma on business trips related to Mahalo
USA and/or the Parent. However, none of thestpprtained to the alleged misconduct. Instead,
the trips were in connection with day-to-dagnagement of Oklahoma operations, property
acquisitions, or the 2005 trip wiphotential investors in the Parent.

Plaintiff has identified 24 acts by defendants which he contends are sufficient to give this
court personal jurisdiction over therhle alleges the individual defendants:

e Authorized numerous intesmpany debt transactions with Mahalo USA, thereby
encumbering the entity and rendering gatvent and unable to pay the claims of
its trade creditors in Oklahoma,;

e Filed a claim on behalf of Parent against Mahalo USA in the Oklahoma
bankruptcy proceedings, based uponitilercompany debt transactions;

e Acted as “Responsible Party” aonnection with the negotiation and
consummation of the Ableco Transaaq, in their dual cagcities acting for
Borrower and Parent;

e Authorized BDP to facilitate finalizing the Ableco Transaction;

e Caused Mahalo USA to be incorporated in Delaware;

¢ Qualified Mahalo USA to do business in the State of Oklahoma,

e Caused Mahalo USA to file a voluntaryagiter 11 petition in the Eastern District
of Oklahoma,;

e Caused Mahalo USA to execute resolutiand certificates incident to the Ableco
Transaction;

e Caused Mahalo USA to enter into a Mgement Agreement with the Parent and
structured same to cause payments taansfers to be made to Parent;

e Caused Mahalo USA to enter the Abléelo@mnsaction because otherwise “the
equity holder would see nothing”;

e Attended numerous meetings at whiMhhalo USA'’s entry into the Ableco
Transaction and Ableco Amendnievere discussed and approved;

e Attended and actively participated iretbankruptcy proceedings of Mahalo USA
in Oklahoma,;
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Corresponded with Ableco from Oklahoma regarding the Ableco Transaction;

Corresponded and negotiated with Ablecgareling sale of Mahalo USA assets
in Oklahoma,;

Provided due diligence to Ableco on Mahalo USA,;
Caused and authorized payments to be made to BDP from Mahalo USA funds;

Caused mortgages to be recorded agéiresassets of Mahalo USA in Oklahoma,
securing the Parent’s debt;

Facilitated property puhases by Mahalo USA;

Operated Mahalo USA as a “field office”;

Actively participated in the terms and structure of the post petition financing in
the bankruptcy proceedings in Oklahoma, in order to, among other things, enable
funds to be transferred from Oklahoma to Canada;

Tracked claims and litigation against Mahalo USA in the bankruptcy proceedings;

Sought to defeat the claims of cred#@gainst officers and directors in the
Oklahoma bankruptcy proceeding, by meantheir agents located in Oklahoma,;

Made transfers of the funds of Mahalo USA from Oklahoma bank account to the
Individual Defendants and/or Parent; and

Sought a release on behalftbé insiders of Mahalo USA and Parent in the
bankruptcy proceedings.

[Dkt. #24 at 16-18].

Applying the two-part analysis for specifiaigdiction, the court must determine whether

defendants, by taking the allegediaws, purposefully directed thiectivities at residents of the

forum and whether the litigation rd&ufrom alleged injuries thatiae out of or relate to those

activities. Benton, 375 F.3d at 1075.

Plaintiff contends in thisuit that defendants mismanaged Mahalo USA and took actions

that benefited the Parent to the detriment ofsthtgsidiary. Many of the &ons on plaintiff's list

are completely unrelated to the harm allegeédr example, neither the fact that defendants
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caused the incorporation of Mahalo USA in Dedae, nor the qualificain of the company to do
business in Oklahoma has any direct bearing ohdbhm this lawsuit. Even the filing of or
participation in the bankruptcy action is not thenhalleged to have be@aused by defendants.

Further, the Trustee has failed to iden&ifyy conduct in Oklahoma which led to Mahalo
USA'’s financial collapse. The Complaint itselfeas “the affairs of Mahalo USA were run from
Canada.” [Dkt. #2, Complaint at §11]. Althouthie Trustee states thie alleged misconduct
damaged creditors in Oklahoma, liees made no showing the conduct veagetedat any person
or entity in the state. Thus, even abseatdbrporate shield doctrine, specific personal
jurisdiction over the individual defeadts has not been established.

IV. Attorney Defendants’ Rule 12(b)(2) Motion

The Trustee asserts a claim against LavesehBDP for breach of fiduciary duty based
on legal services the Attorney f@adants provided in connectionth the Peregne acquisition.
He asserts an alternative claim against B@rRaiding and abetting the Parent Defendants’
breaches of fiduciary duty. Although plaintifaims the Attorney Defendants provided legal
advice to Mahalo USA “in connection with tdleco Transaction, the Ableco Amendment and
the Intercompany Debt Transactions,” he dogsdentify any specifi@dvice given to Mahalo
USA or related to Oklahomar the United States.

The Complaint fails to allege facts sufficiea confer general pgonal jurisdiction over
the Attorney Defendants. Lawson has travéte@klahoma only once on a matter unrelated to
Mahalo USA or the Parent. MacKenzie, a®brerver on behalf @@anadian directors and
officers, attended a one-day court hearing oriMbabalo USA bankruptcy in the Eastern District
of Oklahoma. No BDP attornegse licensed to practice lawtime United States or Oklahoma

and none have done so. According to MacKenazithe course of BDP’s representation of the

28



Parent, when any advice was required for actisitnvolving Oklahoma or United States law,
counsel in the United States was retaihgdvahalo USA, BDP or the Parent.

Similarly, the Complaint fails to allege facts sufficient to satisfy the requirements for
specific jurisdiction over the Attorney Defemds. There are no facts upon which the court
could conclude either Lawson or BDP purposefdilgcted their activities at residents of
Oklahoma or that the litigation results from alleggdries that arise out of or relate to that
advice. Benton, 375 F.3d at 1075. The court lacks personal jurisdiction over the Attorney
Defendants.

V. Conclusion

For the foregoing reasons, the Individuaféelants’ Motion to Dismiss [Dkt. #18] and
the Attorney Defendants’ Motiaio Dismiss [Dkt. #19] for lackf personal jurisdiction are
granted. Having granted defendai¥lotions to Dismiss pursuatd Rule 12(b)(2), the court
does not reach defendants’ Rule 12(b)(6) arguments.

ENTERED this 18 day of March, 2012.

Aescam (L. Hocece
GREGOR YK FRIZZELL, CHTEF JUDGE

UNITED STATES DISTRICT COURT
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