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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
RICHARD ZOBON BAXTER,
Petitioner,
Case No. 11-CV-0194-CVE-TLW

V.

ERIC FRANKLIN, Warden,

N N N N N N N N N N

Respondent.

OPINION AND ORDER

Before the Court is the petition for writ of habeaspus (Dkt. # 1) filed by Petitioner, a state
inmate appearing pro se. Respondent filed a response (Dkt. # 8), and provided the state court
records necessary for adjudication of Petitionedsws$ (Dkt. # 8, 10). Petitioner filed a reply (Dkt.

# 15). For the reasons discussed below, the Court denies the petition for writ of habeas corpus.
BACKGROUND

On May 10, 2007, Joshua Aarowdie agreed to help a friend by giving a ride to a man,
later identified as Petitioner Richard Zobon Baxteth®Sugarberry Apartments, located in Tulsa,
Oklahoma. (Dkt. # 10-1, Tr. Vol. Il at 283-8@&fter arriving at the apartment complex, Bogue
remained in his car while Petitioner attempi@g@urchase $2,900 worth of cocaine from two men
who were waiting in the parking lot of the apartment complexati290. Bogue watched Petitioner
hand over the cash to one of the two men who promptly left without giving Petitioner anything in
exchange. ldat 292. After Petitioner handed over thenay, Bogue started to leave and Petitioner
said, “Don’t leave. | am using you for collateral.” ldfter 5-10 minutes, when the man failed to

return, Petitioner got back into Bogue’s car told Bogue to drive around the apartment complex
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in search of the man._ldt 293. As he drove, Bogue obserRetitioner pull out a gun, slide in a
clip, and chamber a bullet. ldt 294, 334-338.
After unsuccessful attempts to find themaat Petitioner’'s money, Petitioner ordered Bogue
to drive to Bogue’s house. Instead, Bogue offered to telephone his mother and ask her to write a

check for the $2,900

dBogue called his mother and asked toemeet him at a Wal-Mart store
located in Broken Arrow, a suburb of Tulsa. &t.297. While on the way to Wal-Mart, Bogue
claimed Petitioner demanded all his money andu gave Petitioner $100 from his wallet. dd.
299.

After talking to Bogue and discerning thatines “in a dangerous sétion,” Bogue’s mother
called another son, Ryan Mitchell. &t.381. Mitchell told his mother to call police. Mitchell and
his friend, Aria Ebady-Nezami, immediately draeehe Wal-Mart to search for Bogue. &i.388.
Mitchell spotted Bogue and Petitier standing outside the front entrance to the storeat B85.
Bogue walked over to Ebady’s truck and saitl]é[careful. He has gatgun, be cool.”_IdWhile
Ebady parked his truck, Mitchell, Bogue, and Petitioner went inside the Wal-Mart. (Dkt. # 10-2,
Tr. Vol. lll at 429).

Meanwhile, Broken Arrow Police Officers Micha@blden and Brian Gerber arrived at the
Wal-Mart. After talking to Ebady in the parking lot, the officers entered the store and spotted
Mitchell, Bogue, and Petitioner walking across the front, near the cashieas46®, 495. Officers
Golden and Gerber ordered the three men to raise their hands471@, 495. Petitioner “clenched
his waistband and took off running. through the store,” Idt 470. The officers chased Petitioner
through the clothing departmenttbe Wal-Mart, but briefly lost ght of him in the shoe section.

Officer Gerber saw Petitioner come out of the steyartment “no longer clutching at his waistband



[with] both arms pumping pretty good” as he ran thét store and through the parking lot. ddl.
497. Golden found Petitioner hiding in a dumpstdritdtan adjacent shopping center. In a search
of Petitioner incident to arregtolice found no gun or money. k&t 475. Police also searched the
dumpster, parking lot, and the Wal-Mart famything Petitioner may have discarded during the
chase._ldat 499, 507-509. However, no gun or mpmas recovered on May 10, 2007, the night
of Petitioner’s arrest. Idat 509.
The next morning, May 11, 2007, Broken Arr&wlice Detective Todd Geiger received a
call from a Wal-Mart manager who reported that an employee found a gun at approximately 8:00
a.m. in the shoe department. &1533. When Detective Geiger recovered the gun, it had a round
in the chamber.__Idat 538. Later, Bogue identified the gun as the same he saw in Petitioner’s
possession at the apartment complex. (Dkt. # 10-2, Tr. Vol. Il at 308).
Based on these events, Petitioner was chargedlga County District Court Case No. CF-
2007-2601. A jury found Petitioner guilty of Possessif a Firearm After Former Conviction of
a Felony (Count II), but acquittedrhiof Robbery with a Firearm After Former Conviction of a
Felony (Count I). (Dkt. # 8-3 at 1). The triourt sentenced Petitioner to a ten-year term of
imprisonment. Attorney Brian Wilkerson represented Petitioner at trial.
Petitioner, represented by attorney Kimberly D. Heinze, perfected an appeal to the Oklahoma
Court of Criminal Appeals (OCCA). Petitioner raised six (6) propositions of error, as follows:
Proposition I Mr. Baxter was denied a faial before an unbiased jury by (1) the
trial court’s plain error in not removing a convicted felon and
otherwise biased juror for cause as promised and (2) defense
counsel’s ineffectiveness in failing verify his status and challenge

the felon for cause or remove him with a peremptory challenge.

Proposition Il An evidentiary harpoon denied Mr. Baxter a fair trial.



Proposition 111 Prejudicial details of appeliés prior conviction and the possibility
that probation or parole might allow appellant to serve less time in
prison than the jury imposed, acted to inflate the sentence.

Proposition IV: Any failure to investigatend preserve issues for review was the
result of the ineffective assistance of counsel.

Proposition V: This court lould remand this case to the district court with
instructions to correct the judgment and sentence by an order nunc
protunc

Proposition VI: Cumulative errors deprived Mr. Baxter of a fair trial and reliable

verdict and sentence.

(Dkt. # 8-1). Petitioner sought fite a pro se supplemental brief on direct appeal, but his request
was denied due to an incomplete affidavit ppeallate counsel. (Dkt. # 8-11). In an unpublished
Summary Opinion, filed July 21, 2009, in Case R-2008-421, the OCCA found that the trial court
erred in failing to remove the convicted felon frdme jury panel, but that the error was harmless
because Petitioner failed to show harm or prejudi¢@kt. # 8-3 at 2) Additionally, the OCCA
found that the “introduction of previous probation and parole information, even through an
otherwise properly admitted Judgment and Sentence, is erroat’SdAgain, however, the OCCA
found the error was harmless because “it is clear from the verdict form that the jury intended to
impose . . . the maximum sentence allowed by law.” atdb-6. The OCCA also agreed with
Petitioner that the Judgment and Sentence reflect@acorrect and improperly enhanced offense,
and, for that reason, remanded to the districttosith instructions to correct the Judgment and
Sentence nunpro tunc 1d. at 6-7. After rejecting the remaining claims, the OCCA affirmed
Petitioner’s conviction and sentence. atl7.

OnJune 14, 2010, Petitioner filed an applicatarpost-conviction relief. Petitioner raised

five (5) propositions, as follows:



Proposition I:

Proposition II:

Proposition llI:

Proposition IV:

Proposition V:

Baxter ‘was denied effective assistance of appellate counsel by
appellate counsel filing a clearlyfdetive affidavit in support of the
Supplemended [sic] Brief filed by defendant.’

Baxter’s [sic] asserts ‘thpgellate courts’ decision to deny the Pro
Se Supplemental Brief submitted by the petitioner was erroneous and
premature, in that, it deprived defendant of appeal.’

Petitioner was ‘denied a full afipge review of whether the evidence

was sufficient to sustain his conviction for Possession of Firearms
AFCF.’

‘“This proposition is so closeBlated to my third proposition that self
same arguments fully address [sic] the issues.’

‘Petitioner’s rights under tl®urteenth Amendment to have Due
Process and Equal Protections of the law were violated at trial.’

(Dkt. # 8-4 at 6-7). The triabwrt denied the application (Dkt8#4), and the OCCA affirmed (Dkt.

# 8-5).

On April 4, 2011, Petitioner commenced this federal action by filing his pro se petition for

writ of habeas corpus. (Dkt. # 1). Petitioner raises eight (8) grounds of error, as follows:

Ground I: Mr. Baxter was denied a fair trial violation of the Sixth and Fourteenth
Amendments by the trial court’s eriiarmot removing a convicted felon and
otherwise biased juror for cause as promised and defense counsel's
ineffectiveness in failing to verify hisagus and failure to challenge the felon
for cause or remove him with a peremptory challenge.

Ground II: An evidentiary harpoon denied Mr. Baxddair trial in violation of the Sixth
and Fourteenth Amendments.

Ground Ill: ~ Prejudicial details of Mr. Baxterfwior conviction and suspended sentence
and probation term prejudiced the sentence.

GroundIV:  Trial counsel was ineffective under the Sixth Amendment for failing to object
and preserve the following issues for appellate review:

(a) failing to object to inclusion of G.G. as a juror,
(b) Detective Geiger’s prejudicial statement, and



(c) failure to object to the state’s introduction of Mr. Baxter’s
complete Judgment and sentence which (unlawfully) included details
of his probation.

Ground V: The cumulative errors above denied Mr. Baxter a fair trial in violation of the
Sixth and Fourteenth Amendments.

Ground VI:  Appellate counsel was ineffective for filing a clearly defective affidavit in
support of the Supplemented [sic] Bnebvided by Mr. Baxter in violation
of the Sixth and Fourteenth Amendments.

Ground VII:  Petitioner was denied a fair appaaliolation of the Fourteenth Amendment
when the state appeals court failed to consider the pro se supplemental brief
submitted by Mr. Baxter.

Ground VIII: Petitioner was denied full appellateiesv and a fair appeal of whether the
evidence was sufficient to sustain taviction for Possession of a Firearms
AFCEF in violation of his Fourteenth Amendment rights.

(Dkt. # 1). Respondent argues that the OCGAsidication of Grounds lIlI, IV, and V was not
unreasonable or contrary to federal law, tha@ICCA properly deniedlief in Ground VI, and that
Grounds I, VII, and VIl are stataw issues not cognizable for fedehabeas review. (Dkt. # 8).
ANALYSIS

A. Exhaustion/Evidentiary hearing

As an initial matter, the Court must determine whether Petitioner meets the exhaustion
requirements of 28 U.S.C. § 2254(h). Fwse v. Lundy455 U.S. 509, 510 (1982). Petitioner
presented his claims to the OCGAdirect and post-conviction appe&herefore, he has exhausted
his state court remedies.

In addition, Petitioner has not met his burden of proving entitlement to an evidentiary

hearing. _Se#Villiams v. Taylor 529 U.S. 420 (2000); Miller v. Champioh61 F.3d 1249 (10th

Cir. 1998).



B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicasedaim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, or involved an unreasonable
application of, clearly established Federal lagrdetermined by the S@me Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Ze8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 386 (2000); Neill v. Gibser278 F.3d 1044, 1050-51 (10th Cir. 2001). When a state court

applies the correct federal law to deny relief,defal habeas court may consider only whether the
state court applied the federal law in an objectively reasonable mannd3elBeeCone 535 U.S.

685, 699 (2002); Hooper v. Mullir314 F.3d 1162, 1169 (10th Cir. 2002When a federal claim

has been presented to a state court and the statehas denied relief, it may be presumed that the
state court adjudicated the claim on the merits in the absence of any indication or state-law

procedural principles to the contrary.” Harrington v. Richi&l S. Ct. 770, 784-85 (2011).

1. Impartial jury* (Ground I)
In Ground |, Petitioner argues that the trial court violated the Sixth and Fourteenth
Amendments when it allowed “G.G. to serve pgar, despite knowledge of his felony conviction.”

(Dkt. # 1 at 6). Petitioner claims that this eratlowed “a biased juror . . . to pass[] judgment and

!petitioner’s imbedded claim of ineffective assiseaf trial counsel is also raised in Ground
IV. The Court addresses Petitioner’s claims of ineffective counsel in Ground 1V, below.
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sentence,” prejudicing Petitioner. Respondent argues that “[t]@ECCA reviewed these claims
and determined that the inclusion of the juror” was harmless error. (Dkt. # 8 at 8).

The Sixth Amendment, as applicable to sketes through the Fourteenth Amendment, and
principles of due process, guarantee a criminaldizfiet in state court an “impartial jury.” Ristaino

V. Ross 424 U.S. 589, 595 n.6 (1976) (citations omitted); Ross v. Oklah4&YaU.S. 81, 85

(1988). “[T]he Constitution presupposes that a jegfected from a fair cross section of the
community is impartial, regardless of the mixmdividual viewpoints actually represented on the
jury, so long as the jurors can conscientiouslg properly carry out their sworn duty to apply the

law to the facts of the partitar case.” Lockhart v. McCred76 U.S. 162, 184 (1986). Any claim

that the jury was impartial must focas the jurors who ultimately sat. Rod87 U.S. at 86. The
Sixth Amendment includes “the right to a jury eajfe and willing to decide the case solely on the

evidence before it.”” _Rodriguez v. Robert371 F. App'x 971, 973-74 (10th Cir. 2010)

(unpublished (quoting_United States v. Brogks69 F.3d 1284, 1288 (10th Cir.2009)).

The Supreme Court has stressed that thectiatt is granted wide discretion in conducting

voir dire in areas of inquiry that mightig to show juror bias. Mu’'min v. Virginj&00 U.S. 415,

427 (1991). The Tenth Circuit has specifically held that federal courts may reverse state court

determinations of juror impartiality only uposlawing of “manifest error.” Brecheen v. Reynolds

41 F.3d 1343, 1350 (10th Cir. 1994); s¢eoCannon v. Gibsqr259 F.3d 1253, 1280 (10th Cir.

2001) (deferring to a trial judge’s finding as toetirer a potential juror is biased unless the finding

is rebutted by clear and convincing evidence); ac&aithhdin v. Gibson?75 F.3d 1211, 1224

This and other unpublished court decisions are cited as persuasive authority, pursuant to
Tenth Circuit Rule 32.1.



(10th Cir. 2002). This limited dege of review is justified by a trial judge’s unique advantage in
observing and evaluating the demeanor of jurors. Breg¢HdeR.3d at 1350 (quoting Church v.
Sullivan 942 F.2d 1501, 1519 (10th Cir. 1991)yhe trial judge’s finding as to whether a potential
juror is biased is a finding of fact which issgsumed correct unless rebutted by clear and convincing

evidence.”_Cannonv. Gibsp?69 F.3d 1253, 1280 (10th Cir. 20Qdijing 28 U.S.C. § 2254(e)(1)).

In this case, the trial court asked the jpanel whether any had & accused of crimes.
See.e.qg, Dkt. # 10, Tr. Vol. I at 16. Juror G.G. responded that he had a bogus check charge in
1985, for which he served two years on probatiorkt.(#10, Tr. Vol. | at 21-22). The court asked
G.G. if the charge was a misdemeanowylkaich juror G.G. responded, “[n]o.”_ldt 22. The court
called counsel to the bench and said, “I gueds baying he has a felony conviction. | can have
somebody run it real quick, but obviously if he dbeds not qualified. Will check it out. | am
going to have him answer the rest ofgfuestions and then we will run him.”_Idhe court did not
make a record of any follow-up and juror G.G. was seated on Petitioner’s jury. (Dkt. # 10-1, Tr.
Vol. Il at 269). The OCCA found #t “none of the views expreskby juror G.G. would appear to
prevent or substantially impair the performanceisfiuties as a juror,” and concluded that the error
was harmless because Petitioner “fail[ed] to show prejudice . . . [and] actual bias.” (Dkt. # 8-3).

The appropriate harmless error standard to be applied on habeas review_is from Brecht v.
Abrahamson507 U.S. 619, 638 (1993). Sesy v. Pliler, 551 U.S. 112, 121-22 (2007); Herrera v.
Lemaster301 F.3d 1192, 1199 (10th Cir. 2002). The stantteqlires reversal only if [the error]
had substantial and injurious effect or inflaemn determining the jury’s verdict.” Bre¢bO7 U.S.
at 631 (quotation omitted). “[E]rre which do not contribute to the verdict should not be reversed

unless their effect is fundamentally unfair.” United States v. Turyi@d@F.3d 972, 984 (10th Cir.




2012) (citing Rose v. Clark78 U.S. 570, 579 (1986)). Thus, Petitiomburden is to show that the
inclusion of G.G. on his jury had a substantial exkious effect in the determination of the jury’s
verdict.

After reviewing the transcripts and considerithe voir dire responses of juror G.G., the
Court finds that the OCCA'’s deston that the inclusion of G.G. was harmless error is not contrary
to federal law as interpreted by the Supreme Co@etitioner fails to show that juror G.G.’s
presence on the jury had a substantial and injurious effect or influence in determining the jury’s
verdict. Juror G.G.’s responses to questauring voir dire do not support Petitioner’s claims that
G.G. harbored bias. When adlabout his conviction and how fedt about the District Attorney’s
office, juror G.G. stated, “I'm okay with it. 1 did wrong and | paid for it, you know.” (Dkt. # 10,
Tr. Vol. | at 82). Juror G.G. was also agk§i]f the state proved to you beyond a reasonable doubt
all eight elements [of the crime charged agaieitioner], what would youverdict be?” Juror
G.G. responded, “[g]uilty.”_Idat 197. During defense counsel’s voir dire, he asked the jury panel
about the role opinions play in jury delibeosti He asked, “[d]o you think it's important during
a process like this to . . . ugeur own common sense?” (Dkt. # 10-1, Tr. Vol. Il at 221). After
other jurors responded with affirmative respongesy G.G. responded, “| feel the same way, that
everybody forms somewhat of an opinion. They matybe confirmed on thabut | feel that you
should be open and be able to listen to otlognisions and confirm what you had in your mind by
firming it with others.” Idat 222. Defense counsel also asked juror G.G. whether it was important
to hear both sides of the story and whethewbald be able to make an informed decision if
Petitioner chose not to testify during the trialrodis.G. responded affirmatively to both questions.

Id. at 243. Juror G.G. stated that he would e ebwait until all the information was presented
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and given court instructions befareaking a decision on a verdict. k&t 259. Further, the record
does not reflect a “manifest error” by the trial court when it failed to remove juror G.G. from the
panel in violation of state law. The OCCAdgcision was not contrary to nor an unreasonable
application of federal law as determined by thpr@me Court. Habeas relief on Ground | is denied.

2. Evidentiary harpoon (Ground I1)

In Ground Il, Petitioner claims Detective Geiger “made a prejudicial and inflammatory
statement which prejudiced the jury,” and that stkatement was an evidentiary harpoon, violating
his Sixth and Fourteenth Amendment rights. (Bki). On direct apgal, Petitioner argued that,
during his testimony, Detective Geiger made atimthry and willfully jabbed” statement that was
not inadvertent. (Dkt. # 8-1 at 20). Respondamgues this is a state law issue and relief is
warranted only if Petitioner “can establish that the admission of the testimony rendered the trial
fundamentally unfair.” (Dkt. # 8 at 21). Fherr, Respondent arguestithe finding by the OCCA
that there was no evidentiary harpoon is entitled to deference under AEDRA.2H.

A habeas court “will not question the evidentiary. rulings of thestate court unless [the
petitioner] can show that, because of the ceuattions, his trial, as a whole, was rendered

fundamentally unfair.” Maes v. Thoma&6 F.3d 979, 987 (10th Cir. 199§uoting Tapia v. Tansy

926 F.2d 1554, 1557 (10th Cir. 1991)); stsoMartin v. Kaiser 907 F.2d 931, 934 (10th Cir. 1990)

(“errors in the admissibility afvidence are not grounds for habeagpus relief absent fundamental
unfairness so as to constitute a denial of due peoglaw”). Thus, to be entitled to habeas corpus
relief, a petitioner must demonstrate that tnial was rendered fundamentally unfair by the

admission of the challenged testimony. $mnelly v. DeChristoforo416 U.S. 637, 642-48

(1974); Duckett v. Mullin 306 F.3d 982, 999 (10th Cir. 2002) (holding that habeas corpus relief
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cannot be provided on the basis of state coureendry rulings “unless they rendered the trial so

fundamentally unfair that a denial of condiibnal rights results.”) (quoting Mayes v. Gibs@i0

F.3d 1284, 1293 (10th Cir. 2000)); Welch v. Sirmoftsl F.3d 675, 692 (10th Cir. 2006); Payne

V. Tennesseé01 U.S. 808, 825 (1991).

At Petitioner’s trial, the prosecutor showed Detective Geiger two photographs of the gun
recovered from Wal-Mart. (Dkt. # 10-2, Tr. Vdll at 537). The prosecutor asked, “[c]an you
explain to me the difference between [the two photographs]?”’Dktective Geiger responded,

“[t]he difference in this picture and that one iatth. . this is recovered and we have now rendered

it safe so that we can photograph it anéostih and nobody else gets hurt with it.” It.is the last

phrase, “nobody else gets hurt with it,” that Petitioner argues was an evidentiary harpoon. Petitioner

claims this statement “implied that, contrary to the actual facts of the case, the weapon had been

used to ‘hurt’ someone prior to Detective Geiger rendering it safe.” (Dkt. # 8-1 at 20). Because

there was no objection, the OCCA reviewed the cfamplain error and denied relief. (Dkt. # 8-3

at4). The OCCA found “no evidence that Geigstaement was noticed by those in the courtroom

or interpreted in the prejudicial manner alleged on appeal.” Tlte OCCA also stated that the

“harpoon’ is only obvious to defense in this case, and only with the benefit of hindsight.” Id.
After reviewing the record, the Court findsathPetitioner fails to demonstrate that this

statement rendered his trial fundamentally unfair. Petitioner also fails to demonstrate that the

OCCA's adjudication of this claim was an unr@aable application of federal law as determined

by the Supreme Court. Accordingly, habeas corpus relief on Ground Il is denied.
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3. Admission of pregudicial judgment and sentence (Ground I11)

In his third ground of error, Petitioner claims he was prejudiced when the jury was informed
that he received a suspended sentence and moliatihis previous conviction. (Dkt. # 1). On
direct appeal, Petitioner claimed this “acted taatdlthe sentence” he reeed. (Dkt. # 8-1 at 25).
Respondent argues that, while evidentiary rulingsssues of state law, the OCCA'’s decision was
“not contrary to nor an unreasonable application of clearly established federal law.” (Dkt. # 8 at 19).
The OCCA reviewed Petitioner’s claim for plarror and found that Petitioner’s prior Judgment
and Sentence should have been redacted to remove the sentence Petitioner previously received.
(Dkt. # 8-3 at 5). Even so, the OCCA fouheé error harmless beyond a reasonable doubt because
the facts “present [Petitioner] as a reckless individual with a propensity for crimes involving
firearms, and it is clear from the verdict form that the jury intended to impose upon him the
maximum sentence allowed by law.”_ Hkt.5-6.

As discussed above, the appropriate harmless error standard to be applied on habeas review

is from Brecht v. Abrahamspbs07 U.S. 619, 638 (1993). Seepra(B)(1). Petitioner bears the

burden to show that the unredacted prior Juglgnrand Sentence had a substantial and injurious
effect on the sentencing verdict. Petitioner failsya®t his burden. During the second stage of the
trial, the prosecutor stated that the defendamtikstied to the prior conviction (Dkt. # 10-3, Tr. Vol.

IV at 626), and summarized the facts as presdhtedgh direct and circumstantial evidence in the

first stage of the case. ldt 626-28. The prosecutor did mwmhphasize during closing arguments

the sentences Petitioner received after his prior conviction. The prosecutor told the jury, Petitioner
“was a felon out committing another crime. . .anGSider the fact that ¢hother crimel[,] it was

feloniously pointing a weapon.” ldt 632. Finally, the prosecutor asked the jury to “sentence
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[Petitioner] to the upper range of this punishmérttis is a person who should never have a gun.”
Id. The jury recommended Petitioner receive a sentence of 10 years imprisonment.

On direct appeal, Petitioner stated that the “punishment range for possession of a firearm
[AFCF] is not less than one (1g&r nor more than twenty (20) years.” (Dkt. # 8-1 at 32). Yet,
Petitioner argued that the “10 years imprisonmerst thva result of inflamed emotions and societal
alarm, rather than appropriate sentencing considerationslsi his habeas petition, Petitioner fails
to point to, nor does the Court find, any part & tecord that supports these claims. The state
presented several witnesses during the trial who testified that they either saw Petitioner possess a
gun or that Petitioner exhibited behavior consittath a person holding a gun in the waistband of
his pants. To the extent Petitioner is arguing that he received an excessive sentence, the claim is

denied as the sentence received falls withenrtinge allowed by state statute. Dennis v. Poppel

222 F.3d 1245, 1258 (10th Cir. 2000) (habeas court affovidie discretion to the state trial court’s
sentencing decision, and challenges to the decision are not generally constitutionally cognizable,
unless itis shown that the sentence imposed isdautise statutory limits or unauthorized by law”).
Petitioner fails to demonstrate that the unredacted prior Judgment and Sentence had a substantial and
injurious effect in determining the jury’s sentérg verdict. Habeas relief on Ground Il is denied.

4, I neffective assistance of trial counsel (Ground V)

In Ground IV, Petitioner argues that his trial caelngas in effective for (1) failing to object
to the inclusion of juror G.G., (2) failing to objaotDetective Geiger’s prejudicial statement, and
(3) failure to object to the unredacted Judgment and Sentence. (Dkt. # 1). Petitioner argues that
these failures were “prejudicial and denied Mr. Raztfair appeal where the OCCA reviewed these

errors for plain error only.”_Idat 7. On direct appeal, the OCCA denied Petitioner’s claims of
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ineffective assistance of trial counsel. &ée. # 8-3 at 6. The OCCA stated that “the decision by
trial counsel not to object to juror G.G. fell lveithin the bounds of sound trial strategy and was
clearly not deficient performance.” IThe OCCA reasoned that tremunsel possibly viewed G.G.
“as someone who could identify with [Petitioner’s] legal predicament.’atid.n.7. The OCCA
also “found no prejudice resulting frame inclusion of G.G. as arpr, the admission of Detective
Geiger’s statement, or the introduction oftiener’s] complete Judgment and Sentence.”atd.
6 (citing Strickland 466 U.S. at 694). In response to the petition, Respondent argues that the
OCCA's decision, that Petitioner was not prepedi by any trial counsel’s failures, “was not
contrary to or an unreasonable application of federal law.” (Dkt. # 8 at 23).

To be entitled to habeas corpus relief on his claim of ineffective assistance of trial counsel,
Petitioner must demonstrate that the OCCA’sudidation of this claim is an unreasonable

application of_Strickland v. Washingtpa66 U.S. 668 (1984). S&8 U.S.C. § 2254(d). “For

purposes of § 2254(d)(1), ‘an unreasonable applicafitederal law is different from an incorrect

application of federal law.”” Richted 31 S. Ct. at 785 (quoting Williams v. Tayl629 U.S. 364,

410 (2000) (O’Connor, J. concurring)). “UndeR254(d), a habeas court must determine what
arguments or theories supported or, as hereddwaxe supported, the state court’s decision; and
then it must ask whether it is possible fairminded jurists could disagree that those arguments or
theories are inconsistent with the holdinga prior decision of this Court.” Icht 786. Section
2254(d) “preserves authority to issue the writ in cases where there is no possibility fairminded jurists
could disagree that the state court’s decisionlm®fwith this Court’s precedents. It goes no

farther.” 1d.
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Stricklandsets out a two-pronged standard for review of ineffective assistance of counsel
claims. A defendant can establish the first pdopghowing that counsel performed below the level
expected from a reasonably competétaraey in criminal cases. Stricklarb6 U.S. at 687-88.
There is a “strong presumption that counsekmduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqodair case, viewed as of the time of counsel’s
conduct.” 1d.at 690. Moreover, review of counsel’s pen@nce must be highly deferential. “[I]t
is all too easy for a court, examining counséégense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonableat 689.

To establish the second prong, a defendant must show that this deficient performance
prejudiced the defense, to the extent that “theegereasonable probability that, but for counsel’s
unprofessional errors, the result of the progsgdvould have been different. A reasonable
probability is a probability sufficient to undrine confidence in the outcome.” kt.694; sealso

Sallahdin v. Gibso?75 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Waith F.3d 904, 914 (10th

Cir. 1999). “The likelihood of a different result stube substantial, not just conceivable.”

Harrington v. Richterl31 S. Ct. 770, 792 (2011). This Cosiréview of the OCCA'’s decision on

ineffective assistance of counsel claims is “doubly deferential.” Cullen v. Pinhdl3tefs. Ct.

1388, 1403 (2011) (noting that a habeas court takst a “highly deferential” look at counsel’'s
performance under Stricklarahd through the “deferential” lens of § 2254(d)).

After reviewing Petitioner’s habeas claimsdahe OCCA'’s decision, the Court finds that
Petitioner fails to show that the decision by the OCCA was contrary to or an unreasonable

application of federal law as determined by th@r@me Court. As stated above, the record does
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not support Petitioner’s claims that juror G.G.dwaed any bias or that his presence on the jury
resulted in an impartial jury. The Court also concluded above that Detective Geiger’'s statement was
not an evidentiary harpoon and Petitioner fails to show how the statement rendered his trial
fundamentally unfair. Finally, Petitioner failssbow how he was prgjliced by the inclusion of
the unredacted Judgement and Sentence. Therefore, Petitioner fails to satisfy the second prong of
the Stricklandstandard — he fails to show he was prejudiced by trial counsel’s failure to object.
Habeas relief on Ground IV is denied.

5. Cumulativeerror (Ground V)

In the fifth ground of error, Petitioner claimsttihe “cumulative errors above denied [him]
a fair trial in violation of the Sixth and Foednth Amendments.” (Dkt. # 1 at 7). Respondent
argues thatthe OCCA’s decision rejecting thisulavas not an unreasonable application of clearly
established federal law.” (Dkt. # 8 at 28).

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that
individually might be harmless [and therefore iifisient to require reversal], and it analyzes
whether their cumulative effect on the outcomehef trial is such that collectively they can no

longer be determined to be harmless.” United States v. Y26dd-.3d 1222, 1237 (10th Cir. 2000)

(quotation omitted). The Tenth Circuit has repeatedly held that a cumulative error analysis is

applicable only where there are twawore actual errors. Workman v. Mull®42 F.3d 1100, 1116

(10th Cir. 2003). Additionally, only federal constitutal errors can be aggregated to permit relief

on habeas review. Matthews v. Workm&i@7 F.3d 1176, 1196 (10th Cir. 2009). Cumulative

impact of non-errors is not gaf the analysis. Le v. Mullir811 F.3d 1002, 1023 (10th Cir. 2002)

(citing United States v. River@00 F.2d 1462, 1471 (10th Cir. 1990]) ]he task ‘merely’ consists
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of ‘aggregat[ing] all the errors &t have been found to be harmlemsd ‘analyz[ing] whether their
cumulative effect on the outcome of the trial is such that collegtitredy can no longer be

determined to be harmless.” Grant v. Trammeél7 F.3d 1006, 1025 (10th Cir. 2013) (quoting

Riverg 900 F.2d at 1470). Reversal is appropriate “joiinihe errors ‘so fatiéy infected the trial

that they violated the trial’s fundamental fairness.” (tgloting_ Matthews v. Workmab77 F.3d

1175, 1195 n.10 (10th Cir. 2009)).

In this case, the Court did not find two or moomstitutional errors. Errors of state law, as
identified by the OCCA, did not implicate Petitiotsefederal constitutional rights. As a result,
there is no basis for a cumulative error analyBstitioner fails to show that the OCCA's rejection
of this claim was contrary to, or an unreasonable application of, federal law as determined by the
Supreme Court, Se#8 U.S.C. § 2254(d).

6. I neffective assistance of appellate counsel (Ground V1)

In Ground VI, Petitioner claims that his “[a]d[@#e counsel was ineffective for filing a
clearly defective affidavit in support of theigplemented [sic] Brief provided by [Petitioner] in
violation of the Sixth and Fourteenth Amendment@kt. # 1 at 7). Petitioner argues that he was
prejudiced by appellate counsel’s failure to “compith Rule 3.4(E) of the Rules of the Oklahoma
Court of Criminal Appeals by not alleging inrrefidavit she had reewed [Petitioner’s] pro se
arguments.”_ld.Respondent argues that the OCCA’s deteation that appellate counsel was not
ineffective was reasonable because the “pragplemental brief . . . did not raise any meritorious
claims.” (Dkt. # 8 at 30).

Petitioner raised the claim of ineffective asanste of appellate counsel in his application

for post conviction relief._Seekt. # 8-4. In resolving Petitioner’s claim of ineffective assistance
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of appellate counsel, the OCCA stated, “Petitioner has not established that appellate counsel’s
performance was deficient, or that the result ofrilasand appeal was not reliable and fair.” (Dkt.
#8-5at2). The OCCA cited Stricklarulit also stated “the fagbpellate counsel fails to recognize
or raise a claim, regardless of merit, is not and cannot alone be sufficient to establish ineffective
assistance, or to preclude enforcement of a procedural defaullhédDCCA'’s statement deviates
from the controlling federal standard.

The correct standard when analyzing ineffesriess of appellate counsel requires courts to

“look to the merits of the omitted issue.” Cargle v. Myl8a7 F.3d 1196, 1202-05 (10th Cir. 2003)

(explaining that the merit of the omitted claim ie tbcus of the appellate ineffectiveness inquiry,
omission of a sufficiently meritorious claim canjtself, establish ineffective assistance, and thus,
the state court’s rejection of an appellate ieetizeness claim on the basis of the legal premise

invoked here is wrong as a matteff@deral constitutional law). SedésoMalicoat v. Mullin, 426

F.3d 1241, 1248 (10th Cir. 2005) (following CalglBecause the OCCA'’s analysis of Petitioner’s
allegations of ineffective assistance of appellate counsel deviated from the controlling federal
standard, its analysis is not entitled to deference on habeas review., @hrdgie3d at 1205; see
alsoMalicoat 426 F.3d at 1248. Therefotbe Court will analyze Petitioner’s claim of ineffective
assistance of appellate counsel de novo.

Claims of ineffective assistance of counsel are governed by the two-pronged standard

announced in StricklandSeeUnited States v. CogK5 F.3d 388, 392 (10th Cir. 1995), abrogated

on other grounds bMeill v. Gibson 278 F.3d 1044 (10th Cir. 2001When a habeas petitioner

alleges that his appellate counsel rendered irteféegssistance by failing to raise an issue on direct
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appeal, the court first examines the meoitshe omitted issue. Hawkins v. Hannigd85 F.3d

1146, 1152 (10th Cir. 1999). The Tenth Circuit has explained that,

[i]f the omitted issue is so plainly meritorious that it would have been unreasonable
to winnow it out even from an otherwise strong appeal, its omission may directly
establish deficient performance; if the omitted issue has merit but is not so
compelling, the case for deficient performance is more complicated, requiring an
assessment of the issue relative to theofeébe appeal, and deferential consideration
must be given to any professional judgmeribived in its omission; of course, if the
issue is meritless, its omission will not constitute deficient performance.

Cargle 317 F.3d at 1202 (footnote omitted) (citation omitted);adseParker v. Champiqri48

F.3d 1219, 1221 (10th Cir. 1998). In addition,

[T]o satisfy Stricklants deficient performance element, a habeas petitioner ‘must .

.. show that his appellate counsel was objectively unreasonable in failing to find
arguable issues to appeal — that is, that counsel unreasonably failed to discover
nonfrivolous issues and to file a meritéabraising them.” To satisfy Stricklarsd
prejudice element, a petitioner must estdblsreasonable probability that, but for

his counsel's unreasonable failure to raisésane, he would have prevailed on his
appeal.’

Kidwell v. Martin, 480 F. App’x 929, 933 (10th Cir. 201@npublished) (quoting Smith v. Robbjns

528 U.S. 259, 285 (2000)).

The filing of pro se supplemental briefgisverned by Rule 3.4(E), Rules of the Oklahoma

Court of Criminal Appeals The rule requires appellate counsel to file an affidavit containing

specific representations stating that appellate auas reviewed the legal arguments in the pro
se brief and determined that they raise viablen-frivolous legal issues and certify that the
arguments as presented comply with the rules of the court.Inithis case, appellate counsel
submitted an affidavit stating that she “review[dd legal authority cited in Appellant’s argument.

While not necessarily in agreement with Appellsarguments, Appellate counsel has agreed that
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the principles of law cited in Proposition | of applemental Brief may be applied to the facts set
forth in all three of Appellant’'s Supplemental Propositions.” (Dkt. # 8-9).

In its Order denying leave to file the pro s@pplemental brief, the OCCA listed three
deficiencies in the affidavit filed by Petitioner’s apigee counsel. First, the affidavit “does not state
that the attorney has reviewed Appellant’'s e@ropositions to ensure only viable, non-frivolous
arguments have been presented.” (Dkt. # 8-11. aN2kt, the affidavit “does not certify that the
arguments and authority submitted compith the Rules of this Court.”_IdFinally, the affidavit
does not “list[] any reasons for recommendation that the pro se supplemental arguments be
accepted.”_Id.All of these components are requireddompliance with Rule 3.4(E) of the Rules
of the Oklahoma Court d@riminal Appeals._Se6KLA. STAT. tit. 22, ch. 18. Because appellate
counsel’s affidavit was deficient, the OCCA refused to consider the claims raise in the pro se
supplemental brief.

Even if appellate counsel performed deficiently in preparing her affidavit, Petitioner is not
entitled to habeas corpus relief on his claims effective assistance of appellate counsel unless he
was prejudiced by counsel's deficient pemi@ance. As discussed above, Petitioner must
demonstrate that had the OCCA considered the claims raised in his pro se supplemental brief, he
would have prevailed on his appeal. In his pe supplemental brief, Petitioner raised three
propositions of error, as follows:

Proposition 1: The evidence presented was ingsfit to sustain Appellant’s conviction of
possession of a firearm after former conviction of a felony.

Proposition 2: Detective Geiger’'s assumptiloat the firearm found May 11, 2007 in Wal-
Mart belonged to Appellant lacked probable cause.
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Proposition 3: Mr. Baxter[‘'s] 14th Amendment right to due process of law was violated
because he was denied equal proteaiidhe law within the jurisdiction of
this court.
(Dkt. # 8-10 at 2). After reviewing the redorthe Court finds that the propositions raised in
Petitioner’s pro se supplemental brief lack merit.

In Proposition 1 of the pro se supplementalfbRetitioner argued that “[t]he only way” he
could be charged with possessioradirearm “is that he would have had to possess the firearm the
only time he was at the Wal-Mart [on] May 10, Z00 (Dkt. # 8-10 at 2). Petitioner stated that
none of the witnesses, other than Bogue, actgally Petitioner with a gun at the Wal-Matrt. ad.

2-4. Petitioner also argudkdat the circumstantial evidence presented at trial lacked consistency.

Id. at 5 (citing_Easlick v. Stat®0 P.3d 556 (Okla. Crim. App. 2004)). Petitioner concluded by

stating “[tjhere was no evidence presented thatifiBner] had actual physical custody of the Llama
.45 caliber pistol that was found in Wal-Mart May 11, 2007.” akdb.
The OCCA reviews sufficiency of the eviderataims under the test set forth in Jackson v.

Virginia, 443 U.S. 307 (1979). Seeningerv. Statg21 P.2d 1338, 1341 (Okla. Crim. App. 1986).

The test set forth by the Supreme Court stategthdénce is sufficient when, “after reviewing the
evidence in the light most favorable to the prmgion, any rational trier dact could have found
the essential elements of the cricharged beyond a reasonable doubt.”Rdtitioner was charged
with “possession of firearm after former conssion of a felony by unlawfully, feloniously and
willfully possess or had in hiatrol on his person a certain gunatib, Llama .45 caliber pistol.”
(Dkt. # 10-3, Tr. Vol. IV at 616); sessoOKLA . STAT. tit. 53, § 1283. The charge did not rely on
whether Petitioner possessed a firearm at the Wal-NBgue testified @ he saw Petitioner with

a handgun and that he slid a clip into thedgun and chambered a bullet while they drove around
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the Sugarberry Apartment complex. $add. # 10-1, Tr. Vol. Il at 294. Bogue also identified a
photograph of the gun recovered at Wal-Mart as the gun he saw in Petitioner’s haatd30Ri.
Additionally, both Broken Arrow Police Officergestified that Petitioner exhibited physical
characteristics of someone holding something invhaistband while running into the shoe aisle, but
not when Petitioner exited the shoe aisle. Miliclied Ebady also testified that Petitioner had his
hand at his waistband while he was standingside the Wal-Mart and was acting paranoid.
Therefore, after reviewing the testimony presemtetiial, the Court concludes that a reasonable
juror could have found the essential elements of the crime charged beyond a reasonable doubt.
Thus, the Court finds no merit in Proposition 1.

In Proposition 2 of the pro se supplementafhPetitioner argued that “Detective Geiger’s
assumption that the firearm found May 11, 2007 in Wal-Mart belonged to [Petitioner] lacked
probable cause.” (Dkt. # 8-10 at 1). Petitionguad the proper standard to “determin[e] whether
an officer has sufficient reasonably trustworthy infation to constitute probable cause . . . requires

[the] officer to look to the ‘totality of the circumstances.” &.7 (citing United States v. Morgan

936 F.2d 1561, 1569 (10th Cir. 1991)). Petitioner cldifietective Geiger failed to examine the
totality of the circumstances by ignoring the allggectim’s statement that he saw Appellant load

the weapon.” _ld. Petitioner argued that because Detective Geiger failed to have the clip
fingerprinted, he ignored readily available exculpatory evidencerially, Petitioner argued that

the shoe aisle was searched twice the night of his arrest and the “shoe department was [not]

guarantined from the public before, during oteathe police conducted their search and deemed
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there was no firearms [sic] to be found.” &l 8. Thus, Petitioner argued, Detective Geiger had no
probable cause to believe Petitioner committed a ctime.

“The test for probable cause is not reducibletecise definition or quantification.”” Florida

v. Harris 133 S. Ct. 1050, 1055 (2013) (quoting Maryland v. Prirsd® U.S. 366, 371 (2003)).
“All we have required is the kind of ‘fair probgity’ on which ‘reasonable and prudent people, not

legal technicians, act.”” Id(quoting _lllinois v. Gates462 U.S. 213, 231 (1983)). Here, the

circumstances surrounding Petitioner’s arrest support the existence of probable cause. Petitioner
ran as soon as he saw police officers in the WakM&hen he ran, he was clutching his waistband.
Petitioner evaded capture by running through thénicigtand shoe departments and finally out the
front entrance into the parking loDnce in the parking lot, Petitionghed his distinctive shirt and
ran around to the rear of the shopping cenRwlice then found Petitioner hiding in a dumpster
behind the shopping center after a bystander saw Petitioner jump in the dumpster. Based on the
entirety of the circumstances, a reasonable and prudent person would believe that probable cause
existed to arrest and charge Petitioner witbriedus possession of a firearm. There is no merit in
Proposition 2.

Finally, in Proposition 3, Petitioner claimed that he was denied due process and equal
protection. (Dkt. # 8-10 at 1). Petitioner argued that exculpatory evidence was intentionally

disregarded by Detective Geiger and the prosecutorat Bl. Petitioner cited Holland v. United

States348 U.S. 121 (1954), as support fiss claims, stating thatdjefendants are protected from

unjust prosecutions by requiring proof for sufficignehere net worth is provided by circumstantial

*The Court notes that Petitioner never clathesgun recovered was not his gun nor does he
claim he never had a gun at the apartment complex.
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evidence, that [the] Government has investigated leads which support a taxpayer’s claims of

innocence.” (Dkt. # 8-10 at 9). Petitioner then stated “Mr. Baxter is in fact a taxpayer.” Id.
Petitioner’s reliance on Holland unpersuasive. In Hollantivo defendants convicted of

tax evasion argued that the government improperly determined their net worth for purposes of the

crime charged. The defendants claimed thagtivernment failed to investigate leads provided by

defendants as to the original source of acalsén it determined their net worth. Hollar3d8 U.S.

at 135. The Supreme Court stated that “[w]her@beernment fails to show an investigation into

the validity of such leads, the trial judge n@gnsider them as true and the government’s case

insufficient to go to the jury.” Hollan@®48 U.S. at 136. However, tBeurt concluded that “[e]ven

if these leads [of the source okthash] were assumed to be true, the Government’s evidence was
sufficient to convict,” in lighof the thorough investigation. Idn this case, Petitioner argued that
because Detective Geiger did not request a fprge analysis on the gun found at the Wal-Mart,
Petitioner cannot be linked to the gun. Howeveeneassuming there was no fingerprint analysis,
the evidence was sufficient to convict Petitionépossession of a firearm. The Court finds no
merit in Proposition 3 of the pro se supplemental brief.

After reviewing the claims raised in Petitionepi® se supplement brief, the Court finds the
claims lack merit. As a result, Petitioner cannot satisfy the prejudice prong of Stricl@aed
Kidwell, 480 F. App’x at 933. Petitioneannot show he would have prevailed on appeal; therefore,
his claim of ineffective assistance of appellatercsel fails. Habeas relief on Ground VI is denied.

7. OCCA appellatereview (Grounds VIl and VIII)

In Grounds VII and VI, Petitioner claims lveas denied a fair appeal and full appellate

review when the OCCA denied leave to file his pe supplemental brief. (Dkt. # 1 at 8). These
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claims challenge Oklahoma procedural and stagytrovisions. Respondent argues that these are
matters of state law not cognizable on habeas review. (Dkt. # 8 at 40).

There is no constitutionaight of appeal. _SeBlurray v. Giarratano492 U.S. 1, 17-18

(1989). The due process clause of the Fourteembndment does not require a state to provide

an as-of-right appeal of a state court conviction. &eane v. Durston153 U.S. 684, 687 (1894).

If a state provides appellate review as paritotystem of adjudicating guilt or innocence, the
appellate process must satisfy due process and equal protection standafasffiSeelllinois,
351 U.S. 12,18 (1956). Oklahoma grants a statutory right to appealAn 8rAT. tit. 22, § 1051.

SeeRobinson v. Statel06 P.2d 531, 532 (Okla. Crim. App. 194®n appeal is not a matter of

inherentright. Itis aright extended to the defenthy the favor of the State.”). Thus, “at all stages
of the proceedings the Due Process and Equal Protection Clauses protect persons like petitioners

from invidious discriminations.”_Griffin351 U.S. at 18. To establish a due process violation, a

petitioner is required to make soniwing of prejudice. Harris v. Champidlb F.3d 1538, 1559

(10th Cir. 1994). Even if the state violatedatsn law, a petitioner “must show that the alleged
violation of state law denied hialue process . . . that is, it must shock the judicial conscience.”

Aycox v. Lytle, 196 F.3d 1174, 1179-80 (10th Cir. 1999) (citations omitted).

Here, Petitioner fails to show he was prejudiste@n the OCCA denied leave to file his pro
se supplemental brief. The OCCA denied the pro se supplemental brief because Petitioner’s
appellate counsel failed to comply with Rule 3.4(Egtitioner fails to show that the OCCA violated
its own rules when it denied hiso se supplemental bfieFurther, Petitioner failed to show that
the decision, assuming it violated state law, shoaksuitticial conscience. Lastly, in light of the

Court’s finding no merit in the propositions raised in Petitioner's pro se supplemental brief,
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Petitioner cannot demonstrate prejudice. Petitiomtaims for relief in Grounds VII and VI fail.
Habeas relief is denied.
C. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casdése United States District Couriastructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thastwes raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. Estdlé8 U.S. 880, 893 (1983)).

After considering the record in this case, the Court concludes that a certificate of
appealability should not issue. Nothing suggestsiigatenth Circuit would find that this Court’s
application of AEDPA standards to the decision by the OCCA was debatable amongst jurists of

reason._Sebockins v. Hines374 F.3d 935 (10th Cir. 2004). Thezord is devoid of any authority

suggesting that the Tenth Circuib@t of Appeals would resolve tissues in this case differently.
A certificate of appealability shall be denied.
CONCLUSION
After careful review of the record, the Court concludes that Petitioner has not established that
he is in custody in violation die Constitution or laws of the Unit&tates. Therefore, the petition

for writ of habeas corpus shall be denied.
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ACCORDINGLY, IT ISHEREBY ORDERED that:
The petition for writ of habeas corpus (Dkt. # 1désied.
A certificate of appealability idenied.

A separate judgment shall be entered in this matter.

DATED this 29th day of May, 2014.

Craiin Bl

CLAIRE V. EAGAN (UJ
UNITED STATES DISTRICT JUDGE
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