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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CARLA A. LYONS,

)
)
Plaintiff, )
)
VS. ) Case No. 11-cv-246-TLW
)
MICHAEL J. ASTRUE, )
Commissioner of the Social Security )
Administration, )
)
Defendant. )

OPINION AND ORDER

Plaintiff Carla A. Lyons, pursuant to 42.S.C. § 405(g) andi2 U.S.C. § 1383(c),
requests judicial review of the decision d¢ie Commissioner of the Social Security
Administration denying her gability benefits under Titles #nd XVI of the Social Security Act
(“Act”). In accordance with 28.S.C. § 636(c)(1) and (3), therpas have consented to proceed
before the undersigned United &Magistrate Judge. (Dkt. # 9).

Introduction

When applying for disability benefits, a plafhbears the initial brden of proving that
he or she is disadtl. 42 U.S.C. § 423(d)(5); 20FCR. 88 404.1512(a), 416.912(a). “Disabled”
under the Social Security Act is defined as timability to engage in any substantial gainful
activity by reason of any medicaltyeterminable physical or mahtimpairment.” 42 U.S.C. §
423(d)(1)(A). A disability is aphysical or mental impairment “that results from anatomical,
physiological, or psychological abnormalitiesieth are demonstrable by medically acceptable
clinical and laboratory diagnosttechniques.” 42 U.S.C. § 428)(3). The evidence establishing
a disability must come from “acceptable nuadi sources” such as licensed and certified
psychologists and licensed physicians. 26.R. 88 404.1513(a), 416.913(a). A plaintiff is

disabled under the Act only if his “physical or med impairment or impairments are of such
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severity that he is not only unable to do previous work but cannot, considering his age,
education, and work experience, engage in @mgr kind of substantial gainful work in the
national economy.” 42 U.6. § 423(d)(2)(A).

Social Security regulations implement aefistep sequential process to evaluate a

disability claim. 20 C.F.R. 88 404.1520, 416.9%%jliams v. Bowen, 844 F.2d 748, 750 (10th

Cir. 1988) (setting forth th five steps in detail). “If a determation can be made at any of the
steps that a plaintiff is or is not disabledaksation under a subsequestép is not necessary.”
Williams, 844 F.2d at 750.

In reviewing a decision of the Commissiorite Court is limited to determining whether
the Commissioner has applied the correct Istmhdards and whether the decision is supported

by substantial evidence. GroganBarnhart, 399 F.3d 1257, 12610tk Cir. 2005). Substantial

evidence is more than a scintilla but less thaneponderance and is suglevant evidence as a
reasonable mind might accept as adequate to supponclusion. See id. €Court’s review is
based on the record, and the Court will “meticulously examine the record as a whole, including
anything that may undercut or detract from #iel’s findings in order to determine if the
substantiality test has been met.” Id. The Couay neither re-weigh the evidence nor substitute

its judgment for that of the Commission&ee Hackett v. Barnhart, 395 F.3d 1168, 1172 (10th

Cir. 2005). Even if the Court might haveaohed a different conclusion, if supported by

substantial evidence, the Commissioner’sision stands. White \Barnhart, 287 F.3d 903, 908

(10th Cir. 2002).

Background Information

Plaintiff, Carla A. Lyons, then a fifty yeanld female, applied for Title Il and Title XVI



disability benefits on September 9, 20@8eging an onset date of May 1, 200{R. 123-25,
126-29). Plaintiff alleged severe impairmentsdfizophrenia, depression, a speech impediment,
asthma, and bowel/bladder problems prevehtadfrom working. (R64-67, 68-72). Plaintiff's

claim was denied initially on December 31, 2008, and on reconsideration on April 28, 2009. (R.
60-63). Plaintiff received a hearing before aaministrative law judge (*ALJ”) on March 1,
2010. (R. 25-59). The ALJ issued his decision denying plaintiff berafitdlarch 22, 2010. (R.
9-24). After the Appeals Councilkedlined to review plaintiff's cas plaintiff filed this appeal.

(R. 1-6; Dkt. # 2).

On appeal, plaintiff raises three points efor. First, plaintiff argues that the ALJ
improperly relied on the Medical-Vocational Guidelines (“the grids”) to determine that she was
not disabled at step five. Sew, plaintiff argues that the Algrred in analyzing the medical
source evidence. Finally, plaintiff argues thiae ALJ failed to properly assess plaintiff's
credibility.

The ALJ’'s Decision

The ALJ determined that plaintiff had severe impairments of hypertension, abdominal
pain, hernias, and depression. (R. 14). Afteienging plaintiff’'s impairments and conducting
the special technique for plaintiff’'s mental inmpaent, the ALJ concludethat plaintiff did not
meet or medically equal a listing. (R. 14-1@he ALJ then assesseulaintiff's residual
functional capacity.

Plaintiff testified that she was receigi mental health treatment and medication
management. (R. 17). The ALJ found that pléfistitreatment program worked to “take away

most of her problems.” Id. Plaintiff testified thsie still suffered some difficulties “but could

! Plaintiff had previously applied for disability benefits and had been denied initially in May
2006. (R. 149). Because the record contains mthdu information on this first claim, the
undersigned concludes that plafihtiid not appeal that decision.



not identify what the problems were.” Id. The Alkeviewed several of @ihtiff's mental health
records, including one from Sephber 2008 which showed thplaintiff's medications were
controlling her symptoms. Id.

The ALJ also reviewed opinions frorthe agency’s consultative non-examining
physicians and from plaintiff's treating physicidd,. John Mallgren, with respect to plaintiff's
mental status. (R. 18). The consultative noarmeixing physicians found that plaintiff had
moderate limitations iactivities of dailyliving and in maintaining comntration, persistence, or
pace._ld. These physicians also found thatngfaihad experienced one or two episodes of
decompensation. Id. Dr. Mallgren’s opinion, atggned by plaintiff's case manager, discussed
plaintiff's activities ofdaily living and concluded that pfiff could understand, remember, and
carry out simple instructiongd. The ALJ also discussed andated Mental Residual Functional
Capacity form completed by plaintiff's cammanager, finding thaplaintiff had marked
limitations in ten of nineteen categories. Tdhe ALJ found that this opinion, however, was not
supported by the objective medical evidencectvincluded medication refill records. Id.

The ALJ concluded that pldiff's subjective complaints were inconsistent with her own
reports of her activities of daily living andtivthe medical evidence. (R. 18-19). The ALJ found
that plaintiff could “perfornthe full range of medium work'with the following limitations: (1)
“simple tasks with routine supervision;” and (Bp continuous contact it the general public.”

(R. 16). Based on plaintiff's residufainctional capacity, the ALJ termined that plaintiff could

% The ALJ considered plaintiff's medical records addressing her physical impairments, as well as her
subjective complaints, and ultimately adopte@ timdings of the agency’s consultative, non-
examining physician. (R. 17-18). Plaintiff has not challenged the ALJ's findings with respect to
plaintiff's physical capacity to perform work, except for general allegations that the ALJ failed to
consider plaintiff's pain and asthma. (Dkt. # 13 at 2-3). The ALJ did consider the fact that plaintiff
complained of abdominal pain whenever she performed certain household chores, as well as
plaintiff's complaints of twice-weekly, brief asthmatic episodes. (R. 17). However, the ALJ found no
limitations resulting from those subjective complaints, other than, perhaps, the finding that plaintiff
could perform only medium work, when she had previously performed heavy work. (R. 16, 50).



not return to her past relevant work as a nassestant because the work was “semi-skilled.” (R.
19). The ALJ then applied the grids and found that, because plaintiff could perform the full range
of medical work, Rule 203.29 of the grids “dited” a finding of not disabled. (R. 19-20).

Plaintiff's Medical Records

Plaintiff was hospitalized in December 2005 after she sought treatment at an emergency
room for depression and suicidal ideations.ZB8-35). Plaintiff complaied of anxiety, unclear
thinking, and auditory hallucinations. Id. Plaintiff was transfetee@ mental facility and then
referred to Grand Lake Mental Healenter (*Grand Lake”). (R. 228-35, 312-15, 324).
Plaintiff's first assessment with Grand Lakecarred in early January 2006. (R. 323-27). At that
time, plaintiff was diagnosed with “Schizoattive Disorder, Depressed Type.” (R. 323).

Plaintiff was anxious and depressed durhmg initial assessment at Grand Lake. (R.
326). She showed “evidence @&bme disorganized thinkingvith difficulty keeping her
concentration.”_Id. Plaintiff also reported soraaditory and visuahallucinations._Id. Grand
Lake set up a treatment plan for plainttti receive group and individual therapy, case
management, and medication management ororthly basis. Id. Grand Lake estimated that
plaintiff would require ongear of treatment.” 1d.

The following month, plaintiff reported thahe was doing well oher medications and
wanted to move from monthlp quarterly visits(R. 311). Her treating phi@an, Dr. Mallgren,
agreed. _Id. Plaintiff had ineased depressive symptoms in April 2006, but following a
medication adjustment, she continued to improve and had her medications decreased over time.
(R. 305-10). By the time of her alleged onset lilgg date, May 1, 2007, pintiff requested that

Dr. Mallgren reduce her medication again. 884). At her appointment on May 10, 2007, Dr.



Mallgren noted, “[plaintifflwants to get off the Prozacompletely. Says she is doing well with
just the Risperddl.This is pretty impressive, that stad been a caretaker for a disabled
gentleman for the last year, and he has phssed she is coping quite well.” (R. 304). Dr.
Mallgren discontinued plaintiff's Prozac iAugust 2007, so that plaintiff was taking only
Risperdal and Wellbutrin XE.(R. 303).

Within six weeks, plaintiff's depressive mptoms returned without the Prozac, so Dr.
Mallgren again adjusted plaiffts medication to add Lamictdl(R. 301). Plaintiff improved
quickly, and Dr. Mallgren discontired Lamictal just two monthater. (R. 300). At this point,
plaintiff appeared more stable. Throughout 2008iniff complained ofdepression only once,
in May 2008. (R. 295). With anedication adjustment, plaifitagain improved. (R. 291).
Thereatfter, plaintiff reported that her symptomsre controlled wittmedication and that she
suffered no side effects. (R81-90, 429-442). Plaintiff did compathat she was “spacing out”
in November 2008, and Dr. Mallgren opined thhts symptom could be due to either

“disassociation or poor concentration as a resul [sic] residual depssive symptoms.” (R.

% Prozac is prescribed to treat depression ianih a class of prescription drugs known as
“selective serotonin reuptake ititors (SSRIS). It works by ineasing the amourmif serotonin,

a natural substance in the Dbrain that helps maintain mental balance.”
http://www.ncbi.nim.nih.gov/pubmedhealth/PMH00008@&#t visited on September 10, 2012).

* Risperdal, also called Risperidone, “is antipsychotic medication used to treat mental
illnesses including schizophrenia, bipolar disordand irritability associated with autistic
disorder.” http://www.ncbi.nim.nih.gov/pubmedhealth/PMH0000944/ (lasted on September
10, 2012).

®> Wellbutrin XL is an antidepressant that “worlg increasing certain types of activity in the
brain.” http://www.ncbi.nim.nih.gov/pubmedhealth/PMH0000970/ (last visited on September 10,
2012).

® Lamictal is an anti-seizure medication tltan also be used “todrease the times between
episodes of depression” orania in bipolar patients.
http://www.ncbi.nlm.nih.gov/pubmedhealth/PMHO00098@#t visited on September 10, 2012).



451). Plaintiffs symptoms resolved quigklhowever, when Dr. Mallgren added Abilify(R.
443). Plaintiff continued to receive treatmeneevafter the ALJ's desion issued in March
2010. (R. 634-47). Plaintiff continued to reporattther medication worked well and that she
suffered no side effects, although she “still has times she thinks TV or radio is on.” (R. 634-38).

Plaintiff's counseling sessions yielded lepssitive reports. Plaintiff presented for
therapy with a depressed mood from the beigig of her treatmerthrough August 2007. (R.
339-357). Plaintiff experienced a lack of motieat struggled with mood swings, and suffered
bouts of anxiety. Id. Plaintiff reported thatstegularly attended Abholics Anonymous (“AA”)
meetings as a way to cope with her depressyweptoms, but her case manager did not believe
that plaintiff was mking good progress. Id.

Plaintiffs mood improved after August 2007. @ctober 2007, plairftireported that she
had taken a job as a caretaked was doing “okay.” (R. 337). IMarch 2008, plaintiff told her
case manager that she was having a “good dagause she had just attended an AA meeting.
(R. 333). Plaintiff stated that she needed fitml a job and earn andome” and that she had
“gone to Workforce Oklahoma” and looked at jobvadisements in the paper. Id. Plaintiff’s
case manager reported regularly that pitiihad “poor social skills.” (R. 328-32).

Plaintiff subsequently failed to comply withdividual therapy, but she returned to her
sessions in late summer 2009. (R. 551-67, 554August 2009, plaintiff neorted that she was
“okay” and denied having any mediate problems. (R. 562). Irtda sessions, plaintiff reported
relationship problems with her children, but stemtinued to report #t she was “okay” and
presented at sessions with a positive mentad.s(R 559-61, 563-68). Plaintiff also stated that

she worked as a caretaker for her mothat step-father and improved her mood by being

” Abilify can treat both depressioim combination with other didepressants, and schizophrenia
“by changing the activity of certain natural substances in the brain.”
http://www.ncbi.nim.nih.gov/pubmedhealth/PMH00002dast visited on September 10, 2012).



creative and engaging in crafting activities¢tsuas sewing and jewelry making. (R. 564, 565,
567). Shortly after the ALJ’s decision issuedMarch 2010, plaintiff reported that she still
struggled with depressive symptoms anchasmtration issues, although she believed her
depression was improved. (R. 642).

In addition to these medical records, Dr.Ieen signed a mental status form in April
2009 and a second form in February 2010. (R. 429). Both forms appear to have been
completed by the case manager, but they be#r Br. Mallgren’s signature. In April 2009, Dr.
Mallgren reported that plaintiff demonsedt depressive symptoms and “withdrawing
behaviors,” “difficulty concentrating and focuag, and difficulty processing information.” (R.
478). She could, however, relatedthers and “remember, comprehend and carry out” simple
instructions._Id. Dr. Madiren stated that plaintiff could nbandle working “at this time.” 1d. In
February 2010, plaintiff exhibited similar sympts but showed signs of improvement. (R. 527-
28). Dr. Mallgren’s opinion stated that plaintitbud follow simple instructions and could work
“possibly for a short time period(R. 528). He explained that “tteeis indication of periods of
decompensation that would prevent ability respond appropriately in these areas [work
pressure, supervision, and co-workers] that wdaddexpected to last m® than a week at a
time.” Id.

Finally, the medical reads contain an unsignédyndated Mental Residual Functional
Capacity Assessment. (R. 529-30). The form sthi@splaintiff has marketimitations in ten of
nineteen areas related to “understandingd amemory,” “sustained concentration and

persistence,” “social teraction,” and “adaptation.” Id. Pt#iff was given marks of moderate

limitation in the remaining areas. Id.

8 The form is not signed by Dr. Mallgren, httloes bear the case manager’s signature.



The ALJ Hearing

The ALJ held a hearing on March 1, 2010. #8-59). Plaintiff testified that she had
previously worked as a nurse, most recentlp aaregiver for an elderly lady with Alzheimer’s
disease. (R. 30-31). Plaintiff's des included sitting with the pgant and helping prepare meals.
Id. Plaintiff testified that sheould not find a similar job, althougthe also testified that she had
not looked for work. (R. 31, 38). Plaintiff also statbdt she could not return to nursing due to a
felony conviction for child endangerment. (R. 33)aiRtiff also testifiedthat she did not feel
gualified to work as a nurse because she hacaudlif§i staying awake and with concentration. (R.
32).

Plaintiff began treatment witBr. Mallgren at Grand Lake i2005. (R. 38). Plaintiff told
the ALJ that she was stable on her medicationsngtthat she did not feéfuite right but I'm
up there where I'm hoping to be. | feel like | need a little bit more but I'm afraid to take any
more.” (R. 40-41). Plaintiff explained that her medications keptakn and still allowed her to
get out of the house more often and to acdmimptasks. (R. 41). Plaintiff described her
experiences with hearing voices at the beginningeoftreatment and stated that sometimes she
hears noises “like there’s a TV on gt like | used to.” (R. 42). @vall, plaintiff stated that her
medications “took away” most dfer issues, but she still felike I'm not as good as other
people, like I'm in my own little corner and I’'mot like anybody else, I'm different.” (R. 43).
The only side effect of her medication wilry mouth, caused by a “muscle relaxer.” Id.

Plaintiff also described h@hysical symptoms. Once or e a week, she would have an
asthmatic episode, where she felt “a bubblehéan chest that expandeshd caused difficulty
breathing. (R. 45). Those episodes lasted apprabtely five minutesld. Plaintiff could do
laundry and dishes without difficulty, althougihe sometimes stopped to rest during those

chores. (R. 48-49). Plaintiff could not sweempnor vacuum because it hurt her stomach — the



location of her hernias. (R. 4419). Plaintiff also testified #t she went to the bathroom
approximately twenty times per dagcause of her hernias. (R. 43-44).

The vocational expert testiflethat plaintiff had held twgobs that qualified as past
relevant work. (R. 50). Rintiff had worked as a certified rae’s assistant, which qualified as
medium work with an SVP of four, although plafihreported it as heavy wk. 1d. Plaintiff also
worked as a home health aide, which qualifiednaslium work with ar8VP of three, although
plaintiff performed it at the light level. Id.

The ALJ then posed a hypothetical to the viocel expert: If plaintiff were limited to
medium work with simple taskand no continuous contact wite public, could she perform
her past relevant work? (R. 51). The vocational exestified that the limitation to simple tasks
would prevent plaintiff from returning to her pasbrk because it qualified as semi-skilled work
rather than unskilled work.dl The vocational expert statebdpwever, that plaintiff could
perform other unskilled jobs at the medium and light levels, asch hand packer, bus person,
bench assembler, and motel housekeeper. (RR2hlThe vocational expert opined that any
environmental limitations due to plaintiff's asthwauld not affect any of the jobs cited, except
perhaps the motel housekeeper job. (R. 52-53). Bwem the vocational expert did not believe
that the associated exposure to cleaning agenatsid rise to the level of “concentrated
exposure.” (R. 53).

Plaintiff's attorney then asked the vocational expert to consider the limitations of the
unsigned, undated mental residual functiongdacity assessment. (R. 54-55). The vocational
expert testified that plaintifivould not be able to perforrng work with those limitations. (R.
56). The vocational expert also testified that gifimould not be able tovork if she considered
plaintiff's subjective complaints to be true, dioeher need for multiple restroom breaks and her

inability to concentrate. (R. 57-58).

10



ANALYSIS
Plaintiff raises three issues on appeal. Fpistintiff argues thathe ALJ improperly used
the grids at step five to determine that plaintiff was not disabled. Second, the ALJ failed to
properly weigh the opinions of plaintiff's treating physician iredmining plaintiff's residual
functional capacity and did not consider ptdf’'s GAF scores. Finldy, the ALJ failed to
conduct a proper credibility analysis, relying bailerplate language and failing to consider
plaintiff's complaints of pain anthe side effects of her medications.

Use of the Medical-VocationdGuidelines (“the Grids™)

At step four, the ALJ found that plaintifbald perform the full range of work with two
nonexertional limitations. (R. 16). Plaintiff wasstected to simple &ks and could not have
continuous contact with the general public. At. step five, the ALJ applied the grids and
determined that Rule 203.29 directed a finding fiaintiff was not disabled. (R. 19). Plaintiff
argues that these nonexertional limitations prewvketite ALJ from relying solely on the grids in
determining that plaintiff was not disabled. (D¥t13 at 2-3). The Commissioner concedes that
the ALJ made a “technical error” in relying orethrids but states that the error was harmless
due to the fact that the ALJ proposed a prdpgrothetical to the vocational expert during the
hearing; therefore, the record contains sutigthevidence to supporteahfinding that plaintiff
was not disabled. (Dkt. # 15 at 3-4). Then@oissioner argues that “although the ALJ should
have expressly relied oneéh[vocational expert’'s] testiomy, the record establishes beyond
peradventure that, given the RFC assessed, Plaintiff could perform a substantial number of jobs
in the national economy.” (Dkt. 5 at 4). Accordingl, the Commissioner contends that remand
would be futile._Id. Plaintiff ayued in her reply brief that tttommissioner’s analysis amounted
to nothing more than “an impermissilgest hoc attempt to correct the ALJ’s harmful mistakes.”

(DKt. # 16 at 1).

11



The ALJ erred in relying solely on the grids at step five. The regulations limit the use of
the grids as the sole source of a findingrodt‘disabled” at stefive and provide that:

In the evaluation of disabiyi where the individual hasolely a nonexertional type

of impairment, determination as to whatlisability existsshall be based on the

principles in the appropriateections of the regulains, giving consideration to

the rules for specific case situations in this appendix 2. The dolest direct

factual conclusions of disabled or not disabled for individuals with solely

nonexertional types of impairments.
Pt. 404, Subpt. P, App. 2, § 200.00(e)(1) (emphadited). The Tenth Circuit Court of Appeals
has held that reliance solely on the grids is prohibited “unless the claimant’s [residual functional

capacity] precisely matches the [residual furr@iocapacity] specified for the grid relied upon”

in the ALJ’s decision. Allen v. Barnha@®57 F.3d 1140, 1143 (10th Cir. 2004) (citing Haddock

v. Apfel, 196 F.3d 1084, 1088 (10th Cir. 1998)d Channel v. Heckler, 747 F.2d 577, 581-82

(10th Cir. 1984)).

Contrary to the Commissioner’s assertionsapiplication of the grids is not harmless
error. Rather, the Tenth Circuit Court of Appedlas considered it ‘@ritical” error and has
specifically rejected apipation of the harmless error pripbg under these circumstances. Allen,

357 F.3d at 1143, 1145. See also Lopez v.nBamt, 78 Fed.Appx 675 (10th Cir. 2003)

(unpublished) (finding error in the ALJ’s reliance solely on the grids to find a claimant not
disabled where claimant was limited to light wavkkh simple instructtns and no contact with
the public). In_Allen, the Court held that th®inciple of harmless error is available for
consideration by a court whenettALJ actually considered thesue but failed to conduct a
proper analysis. See id. at 1145eTprinciple of harmless error cannot apply “on the basis that
the missing fact was clearly established in teeord. . . .”_Id. To permit a court to base a

harmless error determination “on legal or evithy matters not considered by the ALJ [] risks

® 10th Cir. R. 32.1 provides that “[u]npublished miphs are not precedential, but may be cited
for their persuasive value.”

12



violating the general rule against post hoc jusdtion of administrativeaction. . . .”_Id. (citing

SEC v. Chenery Corp., 318 U.S. 80, 63 S.Ct. 454, 87 L.Ed. 626 (1943)).

In this case, the ALJ diconsider the use obcational expert testiomy at the hearing, as
evidenced by his decision to call the vocatioggdert and pose a hypothetical that reflected his
ultimate findings with respect to plainti$f’ residual functional capacity. That testimony
constitutes substantial evidente support the ALJ’s conclusionah plaintiff is not disabled;
however, that testimony isot reflected in the ALJ's decisiomhich references only the grids.
Accordingly, the ALJ’s error in relying solebn the grids is not harmless and requires remand.

Medical Source Opinion Evidence

Plaintiff argues that the ALJ made multiple esravith respect to his consideration of the
medical opinion evidence in this case. Firsgiqiff argues that the ALJ “ignored” a Mental
Status Form and Mental Residual Functional &€&y Assessment, as well as plaintiff's GAF
scores when evaluating the medical evidence..(BKt3 at 3-6). Plaintiff then argues that the
ALJ failed to properly evaluat®r. Mallgren’s opinions usinghe regulatory factors, an
evaluation that is required evédrnthe ALJ determines that a treating physician’s opinion is not
entitled to controlling wight. (Dkt. # 13 at 6-7).

Failure to Consider Evidence

In considering the medical evidence addrgg$laintiff’'s mentalimpairments, the ALJ
cited a July 2008 letter from plaintiff's care mgeaidentifying plaintiffs diagnosis and current
treatment regimen; 2008 medical records fr@Gmand Lake; a Psychiatric Review Technique
form completed by an agency psychiatrist; arbary 2010 Mental Stas Form; and the undated
Mental Residual Functional Capacity Assessnmgned by the casmanager but not by Dr.
Mallgren. (R. 17-18). The ALJ does not mentioe signed Mental Status Form dated April

2009 in his analysis of the medical evidence.

13



While “an ALJ is not required to discusseey piece of evidence,” he is required to
“discuss the uncontroverted evidence he eksonot to rely upon, as well as significantly

probative evidence he reject€lifton v. Chater, 79 F.3d 1007, 10100th Cir. 1996)citations

omitted). An ALJ need not discuss evidence i§icumulative; however, an ALJ may not “pick
and choose from a medical opinion, using oilgse parts that are fawae to a finding of

nondisability.” Martinez v. Astrue, 422 Fecpx. 719, 725 (10th Cir. 2011) (unpublished). In

this case, the ALJ did considéére February 2010 Mental Statierm but did not consider the
April 2009 Mental Status Form. These two foromntain similar reports regarding plaintiff's
mental condition and its impact on her ability to functid(R. 478, 527). The undersigned finds
that this evidence is cumulative, and the ALJ dot err in relying on the more recent form in
analyzing plaintiff's medical records.

The ALJ also did not err in failing to stiuss plaintif's GAF sares. The GAF scores
referenced in plaintiff's brfeare contained in Grand Laketseatment plans completed as
requests for authorization afirids. (R. 314-21, 462-70). Both of those plans were completed by
plaintiff's case manager and are not signed by Dr. Mallgren. (R. 314, 321, 462, 470). A case
manager does not qualify as a medical sowapable of rendering medical opinion. See 20
C.F.R. 88 404.1513 and 416.913. For these reason§ARescores do not constitute a medical
source opinion, and the ALJ did not err in failingatidress them specifically in his decision.

Finally, the ALJ did not err in failing taonsider the Mental Residual Functional

Capacity Assessment form as a medical opifftom Dr. Mallgren. Thdorm was undated and

19 Dr. Mallgren also concludes in both documents that pffistunable to work, although the
February 2010 form indicates thalaintiff could work but for tk possibility of future episodes
of decompensation. Relying slyleon these conclusions, ippears that the ALJ improperly
ignored the April 2009 form irfavor of the form that was me favorable to a finding of
disability. However, the issue of a claimant’s dpilio return to work is an issue left to the
Commissioner, and a treating ployan’s opinion on an ultimatessue is “never entitled to
controlling weight or speciaignificance.” See 20 C.F.R8§ 404.1527(d) and 416.927(d); SSR
96-5p. Accordingly, the ALJ did not err in failing tliscuss the April 2009 Mental Status Form.

14



was signed by plaintiff's case magea but not by Dr. Mallgren. Cougrare split on the issue of
the value to be given to unsigned medicalnams. The Ninth Circuit Court of Appeals has
accepted an ALJ’s decision to give little weigbtan unsigned medical opinion when the ALJ
also cited the unsigned opinion’sonsistency with other evidenaethe record. See Mercer v.
Astrue, 319 Fed.Appx 625, 626 (9th Cir. 2009) (unpubt}iAd least one distct court has held

that an ALJ maynot rely on an unsigned opinione& Felipa v. Astrue, 2011 WL 4520772, *4

(E.D.Pa. August 31, 2011) (unpwiied). Other courts haveund that an unsigned opinion
constitutes an ambiguity, requiring the ALJdontact the treating physician and resolve the

issue._See Gresham v. Astrue, 2007 WL 3208582 (S.D.lowa September 28, 2007) (holding

that the ALJ has an absolutetylto develop the record by camting the physician to whom the
unsigned opinion is attributebr confirmation, even where awtfship is not in question);

Horton v. Barnhart, 2004 WL 514759, *3 (S.D.N.March 15, 2004) (remanding the case for

the ALJ to investigate whether claimant’'®dting physician authored an unsigned opinion
because the document “may have been medically valid and relevant to the ALJ's
determination.”) The Tenth Circuiias not addressed this question.

After reviewing the case law and the factstluf case, the undersigned agrees with the
principle that the lack of signature on an unstymedical source opinion @nly relevant to the
extent that

it may be impossible to idéfy an unsigned opinion asmedical opinion because

it may be impossible to determine whether it is from an “acceptable medical

source” as required by the regulations; @t ih may be impossible to identify the

period to which an undated opinion appliesdetermining the onset date of an

impairment or of disability.

Peckham v. Astrue, 780 F.Supp.2d 1195, 1204 (D.Kan. 2011his case, the authorship of the

opinion is not in questiorburing the hearing, plaiift's attorney used the unsigned form as the

basis for his hypothetical to the vocational exp@R 54-55). Plaintiff's attorney specifically

15



stated that plaintiff's ¢ounselor” completed the form. (R. 55) ifgohasis added). Plaintiff has
already acknowledged that Dr. Mallgren did noimpdete the form; therefore, plaintiff cannot
now claim that the form represents Dr. Mallgjs2opinion unless it bears his signature, as the
two Mental Status Forms did.

Because the record, developed at the heaclegsly indicated thathe Mental Residual
Functional Capacity Form was completed amphed by plaintiff’'s case manager and not by Dr.
Mallgren, the undersigned also finds that, under the circumstances oc&skisthe ALJ was not
required to contact Dr. Mallgreto determine whether it was hapinion. In a social security
disability case, the claimant has the burdeproing disability and “must furnish medical and

other evidence of the existence of the dilsgtdi Branum v. Barnhart, 385 F.3d 1268, 1271 (10th

Cir. 2004) (citing Bowen v. Yuckert, 482 81.137, 146, 107 S.Ct. 2287, 96 L.ed.2d 119 (1987)).

Because disability proceedings are not advesdrowever, the ALJ has a duty to adequately
develop the record to address the issues ralsedg the hearing. See id. When a claimant is
represented by counsel, however, “the ALJ shouliharily be entitled to rely on the claimant’s
counsel to structure and presearlaimant’'s case in a way ah the claimant’s claims are

adequately explored.” Hawkins v. Chatéd3 F.3d 1162, 1167 (10th Cir. 1997). Plaintiff's

counsel stated that plaintiffs case managenmgleted the form, and the ALJ did not err in
relying on counsel’s statementtashe authorship of the form.
Treating Physician’s Opinion

Plaintiff argues that the ALJ failed tomention Dr. Mallgren’s specialty and
mischaracterized the naturetb treating relationship. (Dkt. # E3 6). Further, plaintiff argues
that the ALJ’s reasons for rejecting the opinéwa not clear. (Dkt. # 18t 7). The Commissioner
admits that the ALJ’s explanation is cursory bgfuas that it is sufficient to support the decision

to reject Dr. Mallgren’®pinion. (Dkt. # 15 at 5).
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Ordinarily, a treating physician’s opinion entitled to controlling weight when it is
“well-supported by medically accigble clinical and laboratorgiagnostic techniques and is not
inconsistent with the other substantialidence in [the] case record.” 20 C.F.R. 88

404.1527(d)(2), 416.927(d)(2);esalso Hackett v. Barnhart93 F.3d at 1173-74 (citing Watkins

v. Barnhart, 350 F.3d 1297, 1300-01 (10th Cir. 2008)he ALJ discounts or rejects a treating

physician opinion, he is requaddo explain his reasoning fesp doing._ See Frey v. Bowen, 816

F.2d 508, 513 (10th Cir. 1987) (stating that an Awist give specific, legitimate reasons for

disregarding a treating physician’s opinipiithomas v. Barnharf,i47 Fed.Appx 755, 760 (10th

Cir. 2005) (holding that an ALJ must give ‘&gliate reasons” for rejecting an examining
physician’s opinion and adopting amexamining physician’s opinion).

In determining whether the opinion shoulddgeen controlling authaty, the analysis is
sequential. First, the ALJ must determine vleetthe opinion qualifies for “controlling weight,”
by determining whether it is well-supported bedically acceptable clinical and laboratory
diagnostic techniques and whetheiis consistent withthe other substantial evidence in the

administrative record. Watkins, 350 F.3d at 130Gh# answer is “no” to the first part of the

inquiry, then the analysis is complete. If thAeJ finds that the opinion is well-supported, he
must then confirm that the opinias consistent with other subst&l evidence in the record. Id.
“[l]f the opinion is deficient in either of thesrespects, then it is hentitled to controlling
weight.” Id.

However, even if the ALJ finds the treatipgysician’s opinion isot well-supported by
medically acceptable clinical and laboratorygiiastic techniques or is inconsistent with the
other substantial evidenae the record, treating physician opinions are still entitled to deference
and must be evaluated in reference to fdetors enumerated in 20 C.F.R. 88 404.1527 and

416.927. Those factors are as follows:
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(1) the length of the tréiag relationship and the dguency of examination, (2)
the nature and extent of the treabtmheelationship, including the treatment
provided and the kind of examination tasting performed, (3) the degree to
which the physician’s opinion is suppattby relevant evidence, (4) consistency
between the opinion and the record as a &/h@) whether or not the physician is
a specialist in the area upon which an apinis rendered; and (6) other factors
brought to the ALJ’s attention which tetasupport or contradict the opinion.

Id. at 1301 (citing Drapeau v. Massanari, 255 F.3d 1211, 1213 (10th Cir. 200§ ALJ must

give good reasons in his decisifam the weight he ultimatelgssigns the opinion. Id. (citing 20
C.F.R. 8 404.1527(d)(2)). If the Al:gjects the opinion completely, Ineust then give specific,

legitimate reasons for doin@.sld. (citing _Miller v. Chater, 99 F.3d 972, 976 (10th Cir. 1990)).

The reasons must be of sufficient specificitynbake clear to any subsequent reviewers the
weight the adjudicator gave to the treating phgsis opinion and the reasons for that weight.

Anderson v. Astrue, 319 Fed. Appx. 712, 717 (10th Cir. 2009) (unpubltéhed)

In this case, the ALJ does not state whaighiehe gives to Dr. Mallgren’s opinion. He
appears to accept Dr. Mallgren’s findings wittspect to plaintiff's daily activities and her
“ability to remember, comprehend and carry oatde instructions on an independent basis.”
(R. 18). He then addresses the Mental ResiBuactional Capacity Assessment signed by the
case manager but not by Dr. Makn, finding that it was not supped by the objective medical
evidence._ld. To the extent that the ALJ coesid the regulatory factors, he focused on the
nature of the relationship, namelhat Dr. Mallgren simply mvided medication management to
plaintiff. Id. Based on this evidence, tA&J’s opinion is not clear and requires remand.

Credibility
Finally, plaintiff argues that the ALJ fadeto conduct a proper credibility analysis.

Specifically, plaintiff argues that the ALJ’s analysis is nothing more than boilerplate language

" These are the same regulatory factors that pifaditiés as the “Goatchéactors” in his brief.

1210th Cir. R. 32.1 provides that “[ulnpublishedripns are not precedential, but may be cited
for their persuasive value.”
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that fails to state specificallyhat evidence the ALJ considergde and untrue. (Dkt. # 13 at 7-
10). Plaintiff also argues that the ALJ did not coasidlaintiff's complaints of pain or the side
effects of her medication. (Dkt. # 13 at 910 he Commissioner argues that plaintiff is
attempting to re-weigh the evidence and contethd$ the ALJ’'s credibility determination is
supported by substantial eeiace. (Dkt. # 15 at 8-10).

This Court will not disturb an ALJ's credibility findings if they are supported by
substantial evidence because fédibility determinations arg@eculiarly the province of the

finder of fact.” Cowan v. Astrue, 552 F.3d 118290 (10th Cir. 2008) (aitig Diaz v. Secretary

of Health & Human Svcs., 898 F.2d 774, 777 (10th 1990). Credibilityfindings “should be

closely and affirmatively linked to substantialisd®nce and not just a conclusion in the guise of

findings.” 1d. (citing Huston v. Bowen, 83F.2d 1125, 1133 (10th Cir. 1988) (footnote

omitted)). The ALJ may consider a number attbrs in assessing a claimant’s credibility,
including “the levels of medication and their etfeeness, the extensiveness of the attempts . . .
to obtain relief, the frequencgf medical contacts, the natucé daily activties, subjective
measures of credibility that are peculiarlythim the judgment ofthe ALJ, . . . and the
consistency or compatibility of nonmedical teginy with objective medidaevidence.” Kepler

v. Chater, 68 F.3d 387, 391 (10th Cir. 1995).

Plaintiff's “boilerplatelanguaye” argument fails in this casecause boilerplate language
is insufficient to support a credibility deterration only “in the absence of a more thorough
analysis.” Hardman, 362 F.3d at 679. In thisecdse ALJ conducted a more thorough analysis.
The ALJ noted that plaintiff testified, in resportsea direct question, thaving only one side
effect from her medication: dry mouth. (R. 17)itMrespect to plaintiff's complaints that she
could not concentrate, the ALJ did give credeo those complaints by limiting plaintiff to

simple tasks in his residual functional capaditgings. (R. 16). Plaintif6 complaints of pain
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were limited to a statement that she did satep, vacuum, or mop because it caused her
“stomach pain.” (R. 17). The ALJ rejected those complaints in light of the overwhelming
evidence that plaintiff was physically capablepefforming medium wdg;, and plaintiff has not
challenged those findinds These specific findings support tAeJ's conclusion that plaintiff's
complaints were not totally credible.

CONCLUSION

For the above stated reasons, this CoREVERSES and REMANDS the
Commissioner’s decision denying benefits. @mand, the ALJ shall conduct a new step five
analysis, incorporating the testimony of the wmral expert. The ALJ sl also clarify what
weight he gives to Dr. Mallgrés opinion, applying the regulatofgctors. The ALJ’s decision
is, otherwise, affirmed.

SO ORDERED this 12th day of September 2012.

e

T. Lane Wilson
United States Magistrate Judge

13 The undersigned finds it inconsistent for pldfrtt accept the finding that she was capable of
performing medium work but to allenge the credibility analys@n the grounds that pain could
possibly prevent plaintiff from performing medium work.
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