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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CYPRUSAMAX MINERALS COMPANY,
Plaintiff,
Case No. 11-CV-0252-JED-PJC

V.

TCI PACIFIC COMMUNICATIONS, INC,,

)
)
)
)
)
)
and CBS OPERATIONS, INC. )
)
)

Defendants.

OPINION AND ORDER

The Court has for its consideration DefendaRule 12(b)(6) Motion to Dismiss Claims
in Plaintiffs Amended Complaint and IntegratBdef in Support (Doc. 114). Defendants move
the Court to (1) dismiss Countshd Il of the amended complais to both defendants because
plaintiff cannot, as a matter of law, pursue c@stovery claims under 42 U.S.C. § 9607 of the
Comprehensive Environmental Response, Gamsption, and Liability Act (42 U.S.C. § 966t
seq) (“CERCLA"; (2) dismiss Court | through VII of the amendecomplaint as to defendant
CBS Operations Inc. because it is not subjecCERCLA liability; and (3) dismiss plaintiff's
unjust enrichment claim, CountVof the amended complaint, against both defendants because
it is preempted and is otherwise barred.

l. BACKGROUND

This case involves environmental contantiiora in the City of Collinsville, Oklahoma
and surrounding areas, which is attributable to two former zinc smelting operations in the area.
Plaintiff Cyprus Amax MineralsCompany (“Cyprus”), as a successor to the corporate parent
company that operated one of the smeltinglifaas, has cooperatedithh state and federal

authorities in remediating ¢h contamination. In 2009, ¢h Oklahoma Department of
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Environmental Quality ©ODEQ”) filed a Complaint against Cyys Amax in this Court, alleging
that Cyprus Amax is the successor in intetesthe corporate parent of the company that
operated the Bartlesville Zinc Smelter (“BZ Smelter”), and asserting CERCLA claims for the
environmental contamination in Collinsville, Oklahoma (the “Collinsville Town Site”). The
2009 lawsuit was resolved through entry o€ansent Decree (the “2009 Consent Decree”),
pursuant to which Cyprus agreed to undertake ceatztions in Collinsville. Thereafter, in April
of 2011, Cyprus brought this aati@gainst the defendants CBSdbgtions, Inc. (“CBS Ops”)
and TCI Pacific Communications, Inc. (“TCI") mwant to CERCLA andtate law to recover
costs it has incurred in that cleanup.

Cyprus asserts seven clairftg recovery of cleanup castand declaratory judgment.
Additionally, it asserts a commorweclaim for unjust enrichmerggainst defendants. The two
former zinc smelting facilities at issue — B Smelter and the Tulsa Fuel and Manufacturing
Zinc Smelter (“TFM Smelter”) — are locateghmoximately one mile south of Collinsville.
Cyprus alleges that, between 1911 and 1925 T#M Smelter was nominally owned and/or
operated by Tulsa Fuel and Manufacturing Camp(“TFMC”), a corporation organized under
the laws of the State of Kansas in 1906 and ldigsolved in 1926. Cyprussserts that at all
relevant times, TFMC was dominated and cdlgdoby, or was operated for the benefit of, and
was the “alter ego” of, the New Jersey Zincn@any (“NJ Zinc”). Plaitiff alleges defendants
TCIl and CBS are the successors to the liabilitiegdZinc. Cyprus asks the court to “pierce the
corporate veil” of TFMC, determine that NJ Ziiscresponsible for the liabilities of TFMC and,
as a result, impose thoselilities on TCIl and CBS.

This Court has issued substantive opinions va#pect to two legassues thus far in this

litigation. In its September 12012 Opinion and Order (Doc. 83he Court determined that



Kansas law would be applied with respect to Wwhethe corporate veil GtFMC can be pierced.
In its January 22, 2013 Opinion and Order (D&&0), the Court held, in the context of
reviewing an objection to theMagistrate Judge’s discovery order, that a complete
transfer/creation of direct CERCLA liability byuntract is barred under 42 U.S.C. § 9607(e)(1).
The above-referenced second Opinion and Order (D). is directly relevant to issues raised
in defendants’ motion to dismiss, as will be discusséd.
. STANDARD

In considering a motion under RuL2(b)(6), a court must tlgmine whether the plaintiff
has stated a claim upon which relief may be @n A motion to disnsis is properly granted
when a complaint provides no “more than lakseisl conclusions, andfarmulaic recitation of
the elements of a cause of actiorBell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007). A
complaint must contain enough “fadts state a claim teelief that is plasible on its face” and
the factual allegations “ost be enough to raise a right tigkabove the spedative level.” 1d.
(citations omitted). “Once a claim has beeatest adequately, it may be supported by showing
any set of facts consistewith the allegations in the complaintld. at 562. Although decided
within an antitrust contexffwomblyarticulated the pleading standard for all civil actidee
Ashcroft v. Igbal556 U.S. 662 (2009). For the purposenatking the dismissal determination, a
court must accept all the well-pleaded allegationthefcomplaint as true, even if doubtful, and
must construe the allegations in tlght most favorable to claimanfTwombly 550 U.S. at 555;
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 200®)pffett v. Halliburton
Energy Servs., Inc291 F.3d 1227, 1231 (10th Cir. 2002). Heoee a court need not accept as
true those allegations that are conclusory in natuggikson v. Pawnee Cnty. Bd. Of Cnty.

Com'rs 263 F.3d 1151, 1154-55 (10th Cir. 2001). ‘§@6¢lusory allegations without supporting



factual averments are insufficient to stat claim upon which relief can be basedCory v.
Allstate Ins, 583 F.3d 1240, 1244 (10th Cir. 2009) (quotttgll v. Bellmon 935 F.3d 1106,
1109-10 (10th Cir. 1991)).
[11.  DISCUSSION
A. Counts!| and Il asto Both Defendants

CERCLA, enacted in 1980, hasin aims: “to cleanup hazaous waste sites and impose
the costs of such cleanup on partiesponsible for the contaminationYoung v. United States
394 F.3d 858, 862 (10th Cir. 2005) (citiMeghrig v. KFC Western, Inc516 U.S. 479, 483
(1996)). In its origial form, CERCLA created only the storecovery mechanism of § 107 (42
U.S.C. § 9607), which makes certain potentiallypansible parties (“PRPs”) liable for all costs
of removal or remedial action incurred by gaveent entities and any other necessary costs of
response incurred by any other person consistent with the National Contingency Plan (“NCP”).
See42 U.S.C. 88 9607(a)(4)(A) and (B). Thus, dgioally enactd, if a PRP was singled out as
a defendant in a cost recovery action bg thovernment, it was without any means of
apportioning costs to other PRPs who nieye contributed much of the wast&ee United
States v. Colorado & Eastern Railroad C60 F.3d 1530, 1535 (10th Ct995). As a result,
courts began to recognize an implicit contribatright, which Congress later codified in § 113
(42 U.S.C. § 9613).

Section 113 creates two distim@yhts to contribution. The first, 42 U.S.C. 8§ 9613(f)(1),
states as follows:

Any person may seek contribution froamy other person who is liable or

potentially liable under secin 9607(a) of thigitle, during or following any civil
action under section 9606 tbiis title or under seaih 9607(a) of this title.



This provision creates a statutory right for a R&Beek contribution against others who may be
responsible for some of the exjges incurred by that partySee Cooper Indus., Inc. v. Aviall
Servs., Ing 543 U.S. 157 (2004). The secarahtribution right of action is codified at 42 U.S.C.
8 9613(f)(3)(B):

A person who has resolved its liability tte United States or a State for some or

all of a response action or for some ak of the costs ofsuch action in an

administrative or judicially approved dethent may seek contribution from any

person who is not party to a settlarheeferred to in paragraph (2).
In addition, 8 113(f)(2) states that a “person whoreaslved its liability tahe United States or
a State in an administrative or judicially appedvsettiement shall not be liable for claims for
contribution regarding matters addressed in thdesgent.” 42 U.S.C. § 9613(f)(2). In other
words, “a party that has settled its liglgilunder CERCLA may bring a CERCLA contribution
action against a non-settling padwpd is also protected frormya contribution claims made by
others relative to the site that is the subject of the settlem@hR. Grace & Co.-Conn. V. Zotos
Int’l, Inc., 2005 WL 1076117, *2 (W.D.N.Y. May 3, 2005). i$tsecond contribution right is the
operative one for purposes of this litigation as Cyprus has resolved its liability through a
judicially approved settlement; meely, the 2009 Consent Decree.

The interplay between §§ 107 and 113 besn the subject of much disptteln United

States v. Atlantic Research Carp51 U.S. 128 (2007), the Sepme Court recognized that 88

! One may ask, what is the significance of ayja recovery under § 10versus §8113? It is
generally acknowledged that thene three important differencbstween cost recovery under 8
107 and contribution under § 113:

(1) the statute of limitations goveng cost recovery under section 107 is
significantly greater than #t governing contribution undsection 113; (2) a cost
recovery action imposes joint and seVdiedbility on the defending PRPs, while a
contribution action imposes only several liability on such parties; and (3) liability
under section 107, after aip@a facie showing, may be avoided only through the
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107 and 113 provide two “clearly distinct” remeslithat “complement each other by providing
causes of action ‘to persons irffdrent procedural circumstancés551 U.S. at 138-139. The
Supreme Court has considered whether a PRPvloatarily incurs costs — i.e., a PRP who has
not been subject to a § 107 costovery action and who has nafsolved its &bility to the
United States or a State by way of a consestek or otherwise — may pursue a cost recovery
action under CERCLA 8 107 orhether it is limited to & 113 contribution remedyld. at 133-
34. The Supreme Court held that, under thaseumstances, the plaintiff was permitted to
pursue a 8 107 claim. However, the Court esglse declined to determine the specific issue
presented here, stating:

[W]e recognize that a PRP may sustakpenses pursuant to a consent decree

following a suit under 8 106 or § 107(&ee, e.g., United Technologies Corp. v.

Browning—Ferris Industries, Inc33 F.3d 96, 97 (C.A.1 1994h such a case, the

PRP does not incur costsluntarily but does not reimburse the costs of another

party. We do not decide whether tesompelled costs of response are

recoverable under 8 113(8 107(a), or both.
Id. at 139 n.6 (italics added).

Defendants argue that Cyprus’ claims under 8 107 must be dismissed as to both
defendants because Cyprus is limited to seek contribution claimunder § 113. Defendants
point to the fact that, sincee Supreme Court’s decisionAtlantic Researchevery circuit court

to have considered the issue has held thpatrey that has accepted CERCLA liability by way of

a consent decree is limited geeking the remedy of contritoon under 8 113. Cyprus responds

use of the three affirmative defensestdd in section 107(bwhile section 113
actions allow a host of statuyoand equitable defenses.

Alan HansonCost Recovery or Contribution?: An Ovaaw and Resolution of the Controversy
Surrounding Private Prp Standing UndeERCLA Sections 108)(4)(b) and 113(f)(1)10 Geo.
Int'l Envtl. L. Rev. 199, 204 (1997%ee also Solutia, m v. McWane, In¢ 726 F. Supp. 2d
1316, 1343 (N.D. Ala. 2010aff'd, 672 F.3d 1230 (11th Cir. 201Zdiscussing differences
between 8§ 107 and 113).



by suggesting that, because the Tenth Circuitnodslecided the issue, its 8§ 107 claims should
be stayed pending such a decision.

At this time, five circuit courts h& decided the question presented heBernstein v.
Bankert 733 F.3d 190, 206 (7th Cir. 2013§olutia Inc. v. McWane, Inc672 F.3d 1230, 1236—
37 (11th Cir. 2012)Morrison Enters., LLC v. Dravo Corp638 F.3d 594, 603 (8th Cir. 2011);
Agere Sys., Inc. v. Advanced Envittch. Corp 602 F.3d 204, 229 (3d Cir. 201jagara
Mohawk Power Corp. v. Chevron U.S.Mc., 596 F.3d 112, 128 (2d Cir. 2010). In each of
these cases, the court held that a plainbfild not pursue a cost recovery claim under § 107
where its own CERCLA liability had been previously resolved by settlement in either a consent
decree or administrativerder. The reasoning underlying these decisions is generally twofold.
As the Third Circuit explained idgere Systemgpermitting such a claim under 8 107 would
theoretically allow theplaintiff to recover the full costg had already incurred in cleanup,
thereby skirting its own financial obligatioassociated with the pollution at issue:

[Plaintiffs who had entered into consetecrees with théePA] would not be

subject to equitable allocation. They wadbdlave no liability because they would

be able to assert joint and several liaibiagainst the other parties. This is a

perverse result, since a primary goaCEHRCLA is to make polluters pay.

Agere Sys 602 F.3d at 228 (internal dian and quotations omitted). Put differently, a windfall

would result because the defendants would be dh&men asserting a 8 113 counterclaim against
the plaintiff under the § 113 protection affordedstitling PRPs. 42 U.S.C. 8§ 9613(f)(2). The

Seventh Circuit’'s recenBernstein decision was dubious of this theoretical harm actually
occurring due to equitable povgeavailable to courts under RELA, and instead expressed a

different concern:

When Congress acts to amend a stajateirts] presume it intends its amendment

to have real and substantial effect....Through SARA, Gssgyrintentionally
amended CERCLA to include express rgghd contribution, subject to certain



prerequisites. If 8 9607(a) already pmeul the rights of action contemplated by

the SARA amendments, then the ameadts were just so many superfluous

words. The canons of statutory constimt counsel against any interpretation

that leads to that result.

Bernstein 733 F.3d at 207 (internal citati and quotations omitted). In other words, if a settling
plaintiff were permitted to recover under 8 10Ayvduld essentially rend€ongress’ decision to
add CERCLA remedies under § 113 meaningless.

The Tenth Circuit has not yet considered phecise issue presented here, subsequent to
Atlantic Research However, before that decision, the Tenth Circuit held that “claims between
PRPs to apportion cost between themselvesamngibution claims pursuant to § 113 regardless
of how they are pled.”United States v. Colorado & E. R. C&0 F.3d 1530, 1539 (10th Cir.
1995); see alsoMorrison Enters. v. McShares, Inc302 F.3d 1127, 1133 (10th Cir. 2002)
(discussing the interplay between 88 107 anddriBrecognizing prior Tenth Circuit precedent
holding “that where one PRP sues another PRPefmbursement of cleanup costs imposed as a
result of a previous lawsuit or administrativeder by the EPA, the plaintiff PRP must proceed
under the contribution provisions of [§ 113]dais barred from proceeding under [§ 107{.").
The Court sees no reason to believe thatTenth Circuit would hold otherwise pdsiantic
Research

Cyprus has not pointed to a single case wha$ reached a result contrary to the circuit
authority cited above, and this Cois aware of none. Ihght of the singlesided nature of the

postAtlantic Researcteircuit case law and the referencéenth Circuit decisions, this Court

finds that Cyprus’ 8 107 claim isarred under the circumstancegsganted in this case. As a

2 This Court recognizes that, the extent these Tenth Circuit opinions hold that a PRP can
neverpursue a cost recovery clainmose opinions have been abrogatedAllgntic Research
where the Supreme Court held that a RRRBId pursue a 8§ 107 claim where it haoluntarily
incurred cleanup costs.



PRP subject to a consent order, Cyprus didvobtntarily undertake its CERCLA costs and may
not seek a cost recovery claim under 8 10¢coidingly, Counts | and Il of Cyprus’ amended
complaint are dismissed with prejudice.

B. Claimsagainst CBS Ops

Defendants also urge the Court to disnasof Cyprus’ CERCLA claims against CBS
Ops (Counts | through VII) because there is neiddor CERCLA liability as to CBS Ops.
Cyprus does not refute this assertion, buteiadtargues that CBS Opbould not be dismissed
because it is a necessary party to this litiga@és the contractual indemnitor of TCI. In the
alternative, Cyprus asks that, should the €determine CBS Ops is not a necessary party, it
should stay the claims against CB®s so that, if Cyprus preiled against TCIl, CBS Ops would
be before the Court to answer its indemnity obligation.

Under both 88 107 and 113, a plaintiff must @o&mong other things, that the defendant
is a party that should be Ideresponsible. CERCLA § 107(ajentifies four categories of
“covered persons,” or PRPshware potentially liable:

(1) the owner and operator afvessel or a facility,

(2) any person who at the time of dispbsf any hazardous substance owned or
operated any facility at which suchzardous substances were disposed of,

(3) any person who by contract, agreemenptberwise arranged for disposal or
treatment, or arranged with a transportertfansport for dispad or treatment, of
hazardous substances owned or possessed by such person, by any other party or
entity, at any facility or incineration gsel owned or operated by another party or
entity and containing such hazardous substances, and

(4) any person who accepts or accepted arpattmus substances for transport

to disposal or treatment facilities, ineration vessels or sites selected by such
person, from which there is a release,aothreatened release which causes the
incurrence of response costéa hazardous substance ...."



Burlington N. & Santa F&y. Co. v. United State§56 U.S. 599, 608-09 (2009) (quoting
42 U.S.C. § 9607(a)). Cyprus does not allege @a$ Ops falls into any of these categories.
Instead, Cyprus alleges that CBS Ops had ass @R CLA liability by contract. In its January
22, 2013 Opinion and Order (Doc. 110), this Court held, in accordance with the majority view on
the subject, that 8 107(e)(1) rbathe contractual ansfer/creatin of direct liability under
CERCLA. Hence, CBS Opd4ability under 88 107 and 113 of CERCLA cannot be based upon
the contractual indemnity agreement between TCI and CBS Ops.

In an attempt to retain CBS Ops’ presenc#hia litigation, Cyprusargues that CBS Ops
is an indispensable party under Fed. R. CiMP. Rule 19 provides a mechanism for joinder of
parties which are considered nesaay to the litigation. Rule 18)(1) requires a non-party to be
joined in an action wheneverAj the court cannot @ord complete relief among existing parties
in that non-party’s absence; ) the non-party claims an intereglated to the subject of the
action and is so situated thasplosing of the action in the [ngarty’s] absence may: (i) as a
practical matter impair or impede the [non-partyb]lity to protect the interest; or (ii) leave an
existing party subject to a substantial riskrafurring double, multiple or otherwise inconsistent
obligations because of the interesfed. R. Civ. P. 19(a)(1).

Rule 19 does not provide Cyprus with an ipeledent basis for keeping CBS Ops in this
litigation. The Tenth Circuit hsa explained that, in circunsices where a party seeking
affirmative relief (i.e. a plainti or counterclaimant) seeks talé a party-defendant, Rule 19 is
“inapplicable, because, while it provides fone ‘Joinder of Persons Needed for Just
Adjudication,’... it does not provide aijaler mechanism for plaintiffs.'Shaw v. AAA Eng'g &
Drafting Inc,, 138 F. App'x 62, 66 (10th Ci2005). TCI — the type of party for which Rule 19 is

designed — is not seeking to keep CBS Ops inlitigation. Moreoveras explained previously
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(andinfra, with respect to Cypis’ unjust enrichment claim), Cys has no viable claims against
CBS Ops. Dismissing CBS Ops from this cakees not prevent the Court from affording
complete relief among Cyprus and TCI, nor wb@BS Ops’ dismissal impair its ability to
protect its interest or leave either remaining party with a risk of incurring inconsistent
obligations.

Given that there is no basis to hold CB®s liable under CERCLA and it is not a
necessary or indispensible paunder Rule 19, the remaining BELA claims against CBS Ops
(Counts Il through VII) are dismiss€d. Such dismissal is with prejudice, as these claims
cannot be salvaged by amendrieree Brereton v. Bountiful City Corpl34 F.3d 1213, 1219
(10th Cir. 2006) (“A dismissal with prejudice a&ppropriate where a complaint fails to state a
claim under Rule 12(b)(6) and grantire@Ve to amend would be futile.”).

C. Unjust Enrichment Claim against Both Defendants

Finally, defendants argue that Cyprus’ cldwn unjust enrichment (Count VIII) against
them should be dismissed for three reasons: @ypad a legal duty to clean up the Collinsville
Town Site under the terms of the 2009 ConsestrBe; Cyprus has anemfuate remedy at law;
and the claim is preempted by CERCLA. The GCdinds the preemption issue to be dispositive
and will thus limit its analyis to that issue.

Under the terms of the 20@bnsent Decree, Cyprus has been required to remediate the

Collinsville Town Site, which the agreement defires “all residential properties, commercial

¥ The Court finds no basis for staying tB&RCLA claims against CBS Ops, as Cyprus
requests. Such a stay would simply be delgythe inevitable, as there is no valid basis for
permitting Cyprus’ claims to remain owstding with respect to CBS Ops.

*  Cyprus asks that, should the Court disnitssCERCLA claims against CBS Ops, such
dismissal be without prejudice. The Court seeslegitimate justification for dismissing the
claims without prejudice, as CBS Ops is dynpot subject to CERCLA liability under the
circumstances presented here.
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properties, houses of worship, childcare facsitieacant fields, parks and schools located within
the corporate limits of the City of Collinsville avithin one mile of such limits or anywhere
Waste Materials from the former [BZ Smeltegve become located.” (Doc. 114-1, at 4).

CERCLA contains saving clauses whiekxpressly provide that CERCLA does not
abrogate certain state common law remedies i@gpect to the release of hazardous substances.
See42 U.S.C. 88 9614(a) and 9652(d). As such,Tenth Circuit has e that “Congress did
not intend CERCLA to completely preemptate laws relatedto hazardous waste
contamination.” New Mexico v. Gen. Elec. Cal67 F.3d 1223, 1244 (10th Cir. 2006) (citing
Fireman's Fund Ins. v. City of LqdB02 F.3d 928, 941-43 (9th Cir. 2002)). Because of the
saving clauses present in CERCLA, preemptimralysis relative ta€CERCLA is done under
conflict preemption principlesSee e.g., Buckman Co. vaPitiff's Legal Comm 531 U.S. 341,
348 (2001) (recognizing that a saving clause duasbar application of conflict preemption
principles).

The conflict preemption analysi§ state law claims pled calierally to a CERCLA claim
“ask[s] whether that cie, or any portion thereof, standsasobstacle to the accomplishment of
congressional objectives as encompassed in CERCIGeh. Elec. Cgq 467 F.3d at 1244ee
also Wyoming v. United State79 F.3d 1214, 1234 (10th Cir. 2002) (recognizing “[t]he
Supreme Court has repeatedly declined to ¢inead effect to saving clauses where doing so
would upset the careful regulatsgheme established by federal’Ta While the Tenth Circuit
did not address the issue of whether a claimunjust enrichment vapreempted by CERCLA
in Gen. Elec. Cqg that issue was decided by the Second CirciNiagara Mohawk Power Corp.

v. Chevron U.S.A., Inc596 F.3d 112, 139 (2d Cir. 2010) ussupstantially thesame analysis

as that performed by the Tenth Circuit. Nlagara Mohawk the court held that the plaintiff's
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state law unjust enrichment claim was preempted because it threatened to undermine the
settlement scheme created by 8 113 of CERCLA:

Congress created the statutory right dontribution in 8 113(f) in part to

encourage settlements and further CERGLgUrpose as an impetus to efficient

resolution of environmental hazar@ee Atl. Research51 U.S. at 141, 127 S.Ct.

2331;see also Marsh499 F.3d at 18(ection 113 is intended standardize the

statutory right of contribution and, imloing so, avoid thepossibility of fifty

different state statutory Bemes that regulate the tkg and obligations of non-

settling PRPs who might be viewed adfearsors under the law of any particular

state Based on the text, 8§ 113 was inteshde provide theonly contribution

avenue for parties with resp@nsosts incurrednder CERCLA.27See42 U.S.C.

§ 9613(f)(3)(C) (“Any contribution actiobrought under this paragraph shall be

governed by Federal law.”).
Id. at 138 (italics added).

The Court finds Niagara Mohawkto be persuasive witlhespect to Cyprus’ unjust
enrichment claim. Cyprus’ amended conmastates that “Cyprus Amax has, by its
expenditures in treating, remediating, and remgvnetals and other stter waste materials in
soils, sediments and surface water at the ColliasVown Site, incurred the cost of handling,
treating, and/or disposing ahetals and other smelter wastes, which Defendants by law and
equity should bear.” (Doc. 106, 36-37). As such, Cyprus’ urgt enrichment claim, as pled,
seeks to recover only damages resulting fittve cleanup it was required to perform under
CERCLA and the 2009 Consent Decree. The umgnsthment claim thus would undermine the
§ 113 settlement framework intended by Cosgreas permitting such a claim would allow
Cyprus to seek recompense for its CERCLAtsd'outside the limitabns and conditions of
CERCLA.” See Niagara Mohawlb96 F.3d at 138. The claim is therefore preempted. Because
Cyprus’ unjust enrichment claim is preempbgdCERCLA, it is dismissed with prejudic&ee,

.e.g., Baker v. Allied Chem. Coy03 F. App'x 643 (10th CiR012) (affirming dismissal with

prejudice of plaintiff's state {& claim preempted by ERISA).
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IT IS THEREFORE ORDERED that Defendants’ Rule 12(b)(6) Motion to Dismiss
Claims in Plaintif’'s Amended Complainhd Integrated Brief in Support (Doc. 114 )gianted.
Counts | and Il of the amended complaint are dised with prejudice as to both defendants.
Counts Il through VII of the amended complaint are dismissed with prejudice as to defendant
CBS Operations Inc. Count VIII of the amendsamplaint is dismissed with prejudice as to
both defendants. Counts Il through VII of the awhed complaint remain as to defendant TCI.

SO ORDERED this 3rd day of December, 2013.

JOHN I DOAWDELL
AD SYATES DISTRICT JUDGE
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