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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

QUINTON LEE AMEY, )
Petitioner,
Case No. 11-CV-258-TCK-TLW

VS.

ROBERT PATTON, Director, *

N N N N N N N

Respondent. )

OPINION AND ORDER

Before the Court is the amended 28 U.8 2254 habeas corpus petition (Dkt. # 15) filed
by Petitioner, a state prisoner appearing pro se. Respondent filed a response (Dkt. # 17) and
provided the state court record necessary for resolution of Petitioner’s claims (Dkt. # 19). Petitioner
filed a reply (Dkt. # 20). Petitioner also filedequest for a ruling (Dkt. # 38). For the reasons
discussed below, the petition for writ of habeas corpus is denied. Accordingly, Petitioner’s request
for ruling is moot.

BACKGROUND

On August 26, 2008, around 11:00 p.m., Nin&eech-King and her daughter, T.K., were
walking to Moe’s, a convenience store located tieamtersection of 6th Street and Lewis Avenue
in Tulsa, Oklahoma. Furch-King was approximately 20 feet in front of her daughter as they walked
along the sidewalk. When they got to the arezr@dfStreet and Lewis, &y heard a man yelling out

to them from across the street, “come here, coene.” Furch-King and.K. did not respond and

ISince Petitioner is currently incarcerated at Cimarron Correctional Facility, a private prison,
the proper respondent in this case is Robert Patton, Director of the Oklahoma Department of
Corrections._SeRule 2, Rules Governing Section 2254 Cases. For that reason, the Court Clerk
shall be directed to substitute Robert Pattome®or, in place of Jim Keith, Warden, as party
respondent in this matter.
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the man ran across the street and cornerechfirg and T.K. on the dewalk. Furch-King and
T.K. testified that he was a black man with dsaiwas not wearing a shirt, and was wearing dark
Dickies and blue plaid boxehesrts. Furch-King had seen two young, white men go down an alley
and she turned in an effort to locate the men and ask for help. When she turned away, the man
raised his hand and pointed a guhet and said, “I'll blow your khg brains out.” T.K. stepped
between the man and her mother and said, fldihgonna let you shoot my momma.” Furch-King
turned around and went back to her daughter.nfdrebegan to beat his chest and arm with the gun
and said “I'm a security guard. | can help yather than white people messing with you.” Furch-
King and T.K. escapédrom the man and went to a nearby house to call 911.

Tulsa Police Department (TPD) Officer Brian Filby responded to the 911 call reporting a
black man without a shirt poimigy a deadly weapon. En rouéeman flagged down Filby and told
him there was a black man in the street waj\va gun around. Filby arrigen the area and saw a
man who fit the physical description of the susgganhding in the front yard of a house, except he
was wearing a shirt. That man was PetitionehyRiéstified that after he arrested Petitioner, T.K.
and Furch-King identified him as the man who approached them and had a gun. Petitioner was not
in possession of a gun when he was arrested, nor did police find a gun after searching the general
area where Petitioner was arrested.

Based on these facts, Petitioner was charged by amended information in Tulsa County
District Court, Case No. CF-2008-4299, wigeloniously Pointing a Firearm (Count 1) and

Possession of a Firearm After Former Convictioa BElony (AFCF) (Court). (Dkt. #19-7, O.R.

*The record is not clear how fah-King and T.K. escaped. T.K. testified that she and her
mother split up and ran around Petitioner. (Dkt. #19¢. Vol. Il at 246-47). Furch-King testified
that “[h]e finally started listening to a reason . . . [and] ran across the streeat’2Rb.
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at 57). A jury found Petitioner guilty of both counts and, at the conclusion of the second stage,
recommended sentences of thirty-five (35) yeaggisonment for Count | and fifteen (15) years
imprisonment for Count Il._Icat 80-82. The trial court sentenced Petitioner in accordance with the
jury’s recommendation and ordered the sentences to be served consecutiatB5-BD. Attorney
Marny Hill represented Petitioner at trial.
Petitioner, represented by attorney Stuart W. Southerland, perfected a direct appeal to the
Oklahoma Court of Criminal Amgals (OCCA). (Dkt. # 17-1). Petitioner raised six (6) propositions
of error, as follows,
Proposition One: The evidence was insufficient to support Appellant’s convictions.
Proposition Two: The use of hearsay testimuinjated the Confrontation Clause of
the Sixth and Fourteenth Amendments to the United States
Constitution, as well as corresponding provisions of the Oklahoma
Constitution.
Proposition Three: It was error for the court to refuse to permit inquiry into the nature of
the alleged victim’s prior felongonviction for feloniously pointing
a firearm. The court's dece violated the Oklahoma Rules of
Evidence as well as Appellant's right to confront witnesses

guaranteed by the Sixth and Fourteenth Amendments to the United
States Constitution.

Proposition Four: Appellant received ineffeetigssistance of counsel in violation of
the Sixth and Fourteenth Amendments to the United States
Constitution.
1. Failure to investigate the faaf Ninaree Furch-King'’s prior
gun charge.
2. Failure to secure Ninaree Fbfking’s mental health records.
3. Failure to offer the taped interview as evidence of Quinton

Amey’s sobriety.

Proposition Five: Appellant’s convictions in both Counts | and Il violated the double
punishment provisions of Oklahoma statutory law.

3



Proposition Six: Appellant’s sentence should be modified.
(Dkt. # 17-1). In an unpublished Summaryipn, filed April 30, 2010, in Case No. F-2009-291,
the OCCA affirmed Petitioner’s judgment and sentence. (Dkt. # 17-3).

On April 28, 2011, Petitioner filed his petition for writ of habeas co(pks. # 1). In an
Order dated November 9, 2011, this Court determined the petition was a “mixed petition” and
ordered Petitioner to file an amended habediigpeto delete the unexhausted claims or risk
dismissal of the petition. (Dkt. # 14). @ecember 1, 2011, Petitioner filed an amended petition.
(Dkt. # 15). In the amended petition, Petitionereaithe same six grounds for relief he raised on
direct appeal. Respondent argues that tB&€As rulings on Grounds I, Il, and IV were not
contrary to, or an unreasonable application of, federal law as determined by the Supreme Court.
(Dkt. # 17). Respondent also argues that Grodhd¥, and VI are matters of state law not
cognizable on habeas review. Id.

ANALYSIS

A. Exhaustion/Evidentiary hearing

As an initial matter, the Court must determine whether Petitioner meets the exhaustion

requirements of 28 U.S.C. § 2254(h). $wse v. Lundy455 U.S. 509, 510 (1982). Petitioner

presented his claims to the OCCA on dirquieal. Petitioner exhausted his state remedies.
In addition, Petitioner has not met his burd#f proving entitlement to an evidentiary

hearing. _Se#Villiams v. Taylor 529 U.S. 420 (2000); Miller v. Champiob61 F.3d 1249 (10th

Cir. 1998).



B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penaltgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicasedaim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, or involved an unreasonable
application of, clearly established Federal lagrdetermined by the S@me Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Ze8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 386 (2000); Neill v. Gibso278 F.3d 1044, 1050-51 (10th Cir. 2001). “Clearly established

Federal law for purposes of § 2254(d)(1) includey tme holdings, as opposed to the dicta, of [the

Supreme Court’s] decisions.” White v. WoodalB4 S. Ct. 1697, 1702 (2014) (citations omitted).

When a state court applies the correct fedavato deny relief, a federal habeas court may
consider only whether the state court applied the federal law in an objectively reasonable manner.

SeeBell v. Cone 535 U.S. 685, 699 (2002); Hooper v. MullBl4 F.3d 1162, 1169 (10th Cir.

2002). An unreasonable applicationtbg state courts is “not meredyrong; even ‘clear error’ will

not suffice.” White 134 S. Ct. at 1702 (citing Lockyer v. Andrafl@8 U.S. 63, 75-76 (2003)). The

petitioner “must show that the state court’s rulingwas so lacking in justification that there was
an error well understood and comprehended istieg law beyond any possibility for fairminded

disagreement.”_Id(quoting Harrington v. Richtef31 S. Ct. 770, 786-87 (2011); sdsoMetrish

v. Lancasterl33 S. Ct. 1781, 1787 (2013)).
“When a federal claim has been presented to a state court and the state court has denied

relief, it may be presumed that the state coyttdidated the claim on the merits in the absence of



any indication or state-law procedurainmiples to the contrary.” Richtet31 S. Ct. at 784-85.
Section 2254(d) bars relitigation of claims adjudicated on the merits in state courts and federal
courts review these claims under the deferential standard of § 2254(cht 7184;_Schriro v.
Landrigan 550 U.S. 465, 474 (2007). Here, Petitioner presented his habeas claims to the OCCA
on direct appeal. Because the OCCA addreBstitioner’s claims on the merits, the Court will
review these claims under the standards of § 2254(d).

1. Insufficient evidence to support conviction (Ground I)

In Ground I, Petitioner claims there was insufficient evidence to support his convictions.
(Dkt. # 15 at 4). Petitioner argues that the “e#ises changed their testimony significantly between
the time of the alleged crime and trial.” IBetitioner outlines numerous instances of discrepancies
between the trial testimony of T.K. and Furchiand both of their written police statements and
T.K.’s testimony at the preliminary hearing. &119-23. Petitioner argues that the jury “apparently
ignored” the discrepancies and proceeds tbrmmy what he calls, “the truth.”_1dOn direct appeal,
the OCCA concluded “that when viewed in the ligidst favorable to the State, any rational trier
of fact could have found the essential elemehtbe crimes charged to exist beyond a reasonable
doubt.” (Dkt. # 17-3 at 2)Respondent argues this decision {mas contrary to or an unreasonable
application of federal law.” (Dkt. # 17 at 5).

In a habeas proceeding, the Court reviewsttigciency of the evidence “in the light most
favorable to the prosecution” and asks whetlaay rational trier of fact could have found the

essential elements of the crime beyandasonable doubt.” Jackson v. Virgj443 U.S. 307, 319

(1979). “This standard of review respects thg’giresponsibility to weigh the evidence and to

draw reasonable inferences from the testiynpresented at trial.” Dockins v. Hin@34 F.3d 935,




939 (10th Cir. 2004) (citing Jacksat3 U.S. at 319). The Codntnpinges upon ‘jury’ discretion
only to the extent necessary to guarantee timeldmental protection of due process of law.”
Jackson443 U.S. at 319. The Court must “accepftings resolution of the evidence as long as

it is within the bounds of reason.” Grubbs v. Hannj§@8®2 F.2d 1483, 1487 (10th Cir. 1993).

Petitioner was charged and convicted of Feloniously Pointing a Firearm, in violation of
OKLA . STAT. tit. 21, 8§ 1289.16, and Possession ofraed&fim AFCF, in violation of @A . STAT. tit.
21, 81283. (Dkt. # 19-7, O.R. at 53ury Instruction No. 19 instructed the jury that the State must
“prove[] beyond a reasonable doubt each element of the crime.” (Dkt. # 19-7, O.R. at 104).

Under Oklahoma law, a person is guilty osBession of a Firearm AFCF (Count 1l) if that
person has a prior felony conviction and knowingly and willfully possesses “any pistol, imitation
or homemade pistol, altered air or toy pistol,ar.any other dangerous or deadly firearm.” Bee
at 113; se@lsoOKLA. STAT. tit. 21, § 1283(A). To satisfy its kaen of proof, the State offered the
following evidence and testimony to support a cotiwn of Possession of a Firearm AFCF. T.K.
and Furch-King testified that Petitioner approachedntifrom the other sidef the street. (Dkt. #
19-5, Tr. Vol. Il at 239-41). Furch-King testified tisite turned away from Petitioner to search for
two young white men she had seen walk downllay,aand after turning, heard her daughter say,
“I'm not gonna let you shoot my momma.”_lat 279-281. Furch-King went back to where her
daughter was standing and realized Petitioner had a gun in his hand as he was beating his chest and
arm. Id.at 282. T.K. also testified that Petitioded a gun in his hand when he began hitting his
chest and arm__lcht 245-46. T.K. testified that she had no reason to think the gun was not real.
Id. at 243. Furch-King also testified that she belteido be a real gun “[b]ecause [she] could see

the bullets from the revolver.” lat 284. Officer Filby testifiethat a man flagged him down and



told him there was a man fitting Petitioner’s physical description in the street waving a gun. Finally,
at the second stage of the trial, the State incatpdrall of the evidencedm the first stage, icat
386, and the trial judge admitted into evidencerdified judgment and sentence showing Petitioner
was previously convicted of a felony. &t.384. Petitioner also testified and admitted that he was
convicted of that same felony, wrthorized use of motor vehicle. (Dkt. # 19-5, Tr. Vol. Il at 402).

Under Oklahoma law, a person is guiltyFa&floniously Pointing a Firearm (Count 1) when
that person,

willfully or without lawful cause point[s] a. . pistol, or any deadly weapon, whether

loaded or not, at any person or persongtie purpose of threaning or with the

intention of discharging the firearm .ar.for any purpose of injuring, either through

physical injury or mental or emotional intimidation . . . or in anger or otherwise.
OKLA. STAT. tit. 21, § 1289.16. The State offered the following testimony and evidence to support
Petitioner’s conviction of Feloniously Pointing adarm. T.K. testified that Petitioner approached
her and her mother from the other side of tiheett (Dkt. # 19-5, Tr. Vol. Il at 239-41). After
Petitioner stopped them and her mother turned toaveay, T.K. testified that Petitioner pulled out
a gun, pointed it at her mother and saldl, Blow your F’ing brains out.”_ldat 244. T.K. said she
stepped in front of Petitioner, placing hedfdetween Petitioner and her mother. Idl.K. also
testified that she was scared during the incidentatl@46. After Furch-King returned to where
T.K. and Petitioner were standing, she testified that she was in “[flear for [her] life and [her]
daughter’s life” and that she would not have bafeaid had she believed Petitioner to be holding
atoy gun._ldat 290. On cross-examination, defense celattempted to impeach T.K. and Furch-
King by exposing inconsistencies in their testimony and accounts of the incident.

On habeas review, this Court must “give[] fplay to the responsibilitgf the trier of fact

[to] fairly resolve conflicts in the testimonyp weigh the evidence, and to draw reasonable
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inferences from basic facts to ultimate facts.” JackddB U.S. at 319. Thjury observed the
witnesses and could evaluate their demeanortrigtheourt instructed the jury on the responsibility
to determine the credibility of eaghtness and how to consider tineonsistent statements of T.K.
and Furch-King during the deliberations. (DkL%#7, O.R. at 93, 101). Though there were several
inconsistencies in T.K.’s and Furch-King’s trial testimony when compared to their prior statements,
the testimony regarding the possession of a gun and Petitioner's actions with the gun were
consistent. After a review of the record andekiglence in a light most Yarable to the State, a
reasonable jury could hayeund proof beyond a reasonable doubt that Petitioner was guilty of
feloniously pointing a firearm arubssession of a firearm. The “jury’s resolution of the evidence
.. . is within the bounds of reason.” Grup®32 F.2d at 1487. Petitioner fails to show the OCCA'’s
decision was contrary to, or an unreasonabldiagn of, federal law as determined by the
Supreme Court, S8 U.S.C. § 2254(d). Habeas relief on Ground I is denied.

2. Use of hearsay violated the Confrontation Clause (Ground II)

In Ground Il, Petitioner claims the use of hearsay testimony violated his rights protected by
the “Confrontation Clause of the Sixth and Reanth Amendments of United States Constitution,
as well as corresponding provisions of the Oklaa®@onstitution.” (Dkt. # 15 at 6). Petitioner’s
claim focuses on the statements made by the anathe street to Officer Filby. To the extent
Petitioner is seeking habeas relief under the OklahGonstitution, that requeastdenied. “[l]tis
not the province of a federal habeas court to reexamine state-court determinations on state-law

guestions.” _Estelle v. McGuiy&02 U.S. 62, 67-68 (1991). Petitioner argues that when an error

regarding the admissibility of evidence “is congtdoal in nature, the State must persuade this

Court that the error was harmless beyond a reasonable doubt.” (Dkt. # 15 at 26 (citing Chapman v.



Californig 386 U.S. 18, 24 (1967))). Petitioner furthenas “the Confrontation Clause guarantees

a defendant’s right to confront thdsého bear testimony’ against him.”_ldt 28 (citing Crawford

v. Washington541 U.S. 36 (2004)). The OCCA found tiseatement made to police by the man

on the street was admissible under the excitedamite exception to the hearsay rule and was not
testimonial as it was made to enable police assistance to meet an ongoing emergency.” (Dkt. # 17-3
at 2). The OCCA concluded “the admission a$ gtatement did not violate Appellant’s right to

confrontation.”_Id(citing Davis v. Washingtqrb47 U.S. 813, 822 (2006)). Respondent argues this

decision was not contrary to or an unreasonghpéication of federal law. (Dkt. # 17 at 11).

During Officer Filby’s testimony on direct examation, he offered a statement made by an
unidentified man on the side of the street. Fiistified that as he was responding to the 911 call,
he saw a man “frantically wang [sic] his arms” trying to getilBy’s attention. (Dkt. # 19-5, Tr.
Vol. Il at 311). Filby stated the man was “yexxcited and loud, definitely like something was
wrong.” 1d.at 312. The man told Filby “there was adk male down the streetth a gun. . . . [He]
had braids and no shirt.”_Id@he trial court admitted this testimony over repeated objections by
defense counsel. ldt 168-171, 312. The triabart reasoned that Crawfoliéely did not apply
because it was “a description to a police officerectly after an event, under the stress of the
event,” and thus not a testimonial statementatid.70. The court ultimately determined “the offer
of proof from Officer Filby is enough to support the basis for an excited utterance” and admitted the
statement under the excited utterance hearsay exceptiat.1itD. The OCCA affirmed the trial
court’s ruling. (Dkt. # 17-3).

The Sixth Amendment Confrontation Clause gao#gas that “[i]n all criminal prosecutions,

the accused shall enjoy the right . . . to be aontéd with the witnesses against him.” Crawford
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541 U.S. at 38. When a petitioner raises a claintisatght to confront witnesses against him was
violated, the Court must “employ a multi-part inquioydetermine if the right to confrontation has
been violated. [The Court] exame[s] (1) whether the challengedidence is hearsay; (2) whether
itis testimonial; and (3) if the evidence istie®nial hearsay, whether its introduction was harmless

error.” United States v. Mendez14 F.3d 1035, 1043 (10th Cir. 2008) (citing United States v.

Summers 414 F.3d 1287, 1299-1303 (10th Cir. 2005)). Under Oklahoma law, a statement is
hearsay if, during trial, an out of court statenmrdassertion made by a declarant absent from trial,

is offered for the truth of the matter asserted. @aea . STAT. tit. 12, § 2801. The Supreme Court

has held that “[tjestimonial statements of withesdasent from trial have been admitted only where

the declarant is unavailable, and only where the defendant has had a prior opportunity to
cross-examine.” Crawfordb41l U.S. at 59. Thus, the focus of the protection afforded by the
Confrontation Clause is placed on formal, testimonial statements.

“Testimony’ . . . is typically a solemn declaration of affirmation made for the purpose of
establishing or proving some fact. An accuser mha&es a formal statement to government officers
bears testimony in a sense that a person whosvakasual remark to an acquaintance does not.”
Id. at 51. After Crawforgdthe Supreme Court further explained that,

[s]tatements are nontestimonial when made in the course of police interrogation

under circumstances objectively indicating that the primary purpose of the

interrogation is to enable police assistto meet an ongoing emergency. They are

testimonial when the circumstances objesltndicate that there is no such ongoing
emergency, and that the primary purposiefinterrogation is to establish or prove

past events potentially relevant to later criminal prosecution.

Davis v. Washington547 U.S. 813, 822 (2006). The Tenth Giréormulated its own definition

of a testimonial statement after recognizing thatSupreme Court “declined to attempt ‘to produce

an exhaustive classification of all conceivableestatnts — or even all conceivable statements in
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response to police interrogation — as either testial or nontestimonial.””_United States v. Smalls

605 F.3d 765, 776 (10th Cir. 2010) (quoting DaBé7 U.S. at 822). It stated,

Synthesizing_Crawforchind Davis we might today formulate a definition of a
testimonial statement which reads: a forahetlaration made by the declarant that,
when objectively considered, indicatesphienary purpose for which the declaration
was made was that of establishing or proving some fact potentially relevant to a
criminal prosecution. Or, . . . [a] formatatement is testimonial if a reasonable
person in the position of the declarantulebobjectively foresee that the primary
purpose of the statement was for use @itivestigation or prosecution of a crime.
SeeSummers414 F.3d at 1302.

Smalls 605 F.3d at 778.

Petitioner attempts to support his argument with reliance_on Melendez-Diaz v.

Massachusett$57 U.S. 305 (2009). Petitioner argues the Supreme Court “made it clear that it is
not necessary for a ‘testimonialitwess to directly accuse a defendant of a crime.” (Dkt. # 15 at

29). In_Melendez-Digzthe Court found the certificates written by the analysts of the forensic

evidence (e.g., laboratory reports), “are functionally identical to live, in-court testimony, doing

‘precisely what a witness does dinect examination.” Melendez-Dias57 U.S. at 310-11. Even

though the reports did not identify Melendez-Dianbyne, the Court concluded “the analysts were
aware of the . . . evidentiary purpose” of the repaesulting in the conclusion that they “were
testimonial statements, and the analysts were ‘witnesses’ for purposes of the Sixth Amendment.”
Id. at 311. Petitioner argues that even though theonahe street did not identify him by name,

just like the reports in Melendez-Didze was deprived of the opportunity to determine “whether

[the man] saw something or had been told smaething happened, or saw the whole thing from
a hundred yards away,” or if he would “have takee look at [Petitionegnd told the police that

they had the wrong guy.” (Dkt. # 15 at 31).
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Petitioner's argument is unpersuasive. “The circumstances of the encounter provide

important context for understanding [the man’ajetnents to the police.” Michigan v. Bryah81

S. Ct. 1143, 1165 (2011). Filby was responding to ac@llin the general area. (Dkt. # 19-5, Tr.
Vol. Il at 307). The call reported a black man viathaids, wearing no shirnd blue pants, pointing
a deadly weapon. ldt 307-08. The unidentified man on #teeet was waving his arms frantically
to catch Filby’s attention as he drove towards the location of the callat Rll1. The man’s
demeanor was “very excited and loud, definitely like something was wrongat 3d2. He gave
Filby a physical description that matched the dption relayed from the 911 dispatcher and told
Filby that the man with the gun was “two blocks west” of their location. Based on this
information, Filby went directly to the area in search of the suspecat 34.3.

From this description of events, the Court “carsat that a person in [the man’s] situation
would have had a ‘primary purpose’ to establish or prove past events potentially relevant to later
criminal prosecution.” Bryanfi31 S. Ct. at 1165 (citations omdje Though Filby did not testify
whether he asked any questions of the man osttbet, it is clear that the stop and any questions
asked by Filby were “necessary to engdBléby] ‘to meet an ongoing emergency.” ldt 1166
(citations omitted). Given the context of the outeofirt statement, the statement squarely falls into
the “ongoing emergency” aagory of nontestimonial hearsay stagens. The Court concludes these
statements were not testimonial hearsay an@€tmdrontation Clause did not bar their admission
at Petitioner’s trial.

Finally, in his reply brief, Petitioner arguesthihe “OCCA erred in failing to determine []
the reliability of hearsay for purposes ofatdmission under limited due process of the Oklahoma

Confrontation Clause of the 6th Amendment.” (Dkt. # 20 at 6). Petitioner argues further the
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Confrontation Clause compels a vass “to stand face to face witketjury in order that they may
look at him an[d] judge by his deeanor upon the stand and the mame/hich he gives testimony

whether he is worthy of belief.” Idt 7 (citing_Mattox v. United State$56 U.S. 237, 242-43

(1895); Pointer v. Texa880 U.S. 400, 404 (1965)). Finally, Petitioner argues that without this

hearsay testimony, “the testimony of [T.K. anddfuKing] standing alone would have never been
sufficient to satisfy the jury.”_Id.
To the extent Petitioner raises a new claimHabeas review, the claim, first raised in

Petitioner’s reply, is not propgrbefore the Court. S&éhompkins v. McKung433 F. App’x 652,

659-60 (10th Cir. 2011) (unpublishé@iting Tyler v. Mitchel| 416 F.3d 500, 504 (6th Cir. 2005);

Jackson v. Duckworth 12 F.3d 878, 880 (7th Cir. 1997)). Evethe claim were properly before

the Court, the claim would be denied. Matadhowed a prior statement “to be admitted [based] on
the fact that the defendant had had, at the firstameadequate opportunity confront the witness.”

Crawford 541 U.S. at 57 (noting the witnesssvaow deceased). In Ohio v. Robe#48 U.S. 56

(1980), the Supreme Court placed considerable reliance on Mdterxholding a statement by “a
hearsay declarant . . . is admissible only iiats adequate ‘indicia of reliability.” Rober#18

U.S. at 66. However, in Crawfgrithe Court turned away frotie reliability test in Robertsecause

(1) it “depart[ed] from historical principles [andldmit[ted] statements consisting of ex parte
testimony upon a mere reliability finding”; (2) allowed a jury to hear evidence “untested by the
adversary process, based on a mere judicial determination of reliability”; and, (3) the Roberts

framework was “unpredictable” and sawbnsistent application.” Crawfqra41 U.S. at 37. Had

*This and other unpublished court decisions are cited as persuasive authority, pursuant to
Tenth Circuit Rule 32.1.
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the OCCA based its decision on the reliabilitytld man’s statements in determining whether
Petitioner’s right to confrontation had been vieljtits decision would have conflicted with the
Supreme Court’s ruling in Crawfordrlherefore, since the OCQ#operly relied on the Supreme

Court’s ruling in_Davis v. Washingtdo determine the statements did not violate Petitioner’s right

to confrontation, the OCCA did not err in failing determine the reliability of the out-of-court
statements. Petitioner fails to show, nor doesGbigt find, that the OCCA’s decision was contrary

to, or an unreasonable application of, federal law as determined by the Supreme Court. Habeas
relief is denied on Ground II.

3. Restriction on use of impeachmenevidence violated Confrontation Clause
(Ground 111)

In Ground lll, Petitioner claims the trial cotred when it “refus[ed] to permit inquir[y]
into alleged victim’s priors.” (Dkt. # 15 at 7Qn direct appeal, Petitioner argued “[w]hen the Sixth
Amendment right of confrontation is impaired t@gtrictions on cross-examination, the error may
be deemed harmless only if this Court findgdre a reasonable doubt that it did not affect the

outcome of the case.” lét 32-33 (citing_ Chapman v. California86 U.S. 18, 23-24 (1967)).

Petitioner also argued that the “court’s decisiaiated the Oklahoma Rules of Evidence.” dd.

32. The OCCA found therial court did not abuse its discretion in restricting defense counsel’'s
cross-examination of [the] witness as any poss#ilevance regarding the nature of the witness’s
prior conviction was outweighed by its prejudicialua” (Dkt. # 17-3 at ). It also found that
Petitioner’s right to confrontation was not violated. dti3. Respondent argues this is a matter of
state law and “nothing about the OCCA'’s holdingdered Petitioner’s trial so fundamentally unfair

as to deprive Petitioner of his federal constitutional rights.” (Dkt. # 17 at 19).
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To the extent Petitioner is arguing the state tsouiolated Oklahoma law, that claim is not
cognizable for habeas review. EsteB82 U.S. at 67-68. To the extent Petitioner argues he was
denied his right of confrontation protected ttne federal constitution, the Court finds, for the
reasons discussed below, Petitioner was not deprived of his right of confrontation by the reasonable
limitations the trial court placed on the cross-examination of Furch-King.

Two months before trial, defense counsel fa¢tlotice of Intent tdJse Evidence of Other
Crimes and/or Intention to Impeach with Pri@onvictions” (Notice). (Dkt. # 19-7, O.R. at 36).

In the Notice, Petitioner identified five pritbad acts” or convictions of Furch-Kirfgld. Counsel

argued the “prior convictions are admissible to impeach the witness as they are crimes which involve
dishonesty and/or false statement.” lldthe State’s Response and Motion in Limine, the State
argued the misdemeanor convictions were not admissible under the state statute and were
inadmissible character evidence, and the natutteedielony should not be allowed at trial because

it would “serve [only] to prejudice the jury and casé them as to the issue to be decided.’atid.

60-61. The trial court granted the State’s request and limited defense counsel to eliciting “[o]nly
the fact that she is a prior felon” and not the reatf the crime. (Dkt. # 19-5, Tr. Vol. Il at 166).

Additionally, the trial court allowed inquiry ia the misdemeanor shoplifting charge and told

“Petitioner identified the following prior bad acts or convictions, as follows:

CF-93-4092, Tulsa County: Assault and Battery Upon a Police Officer, Public Drunk.

TR-95-3929, Tulsa County: DUI, Resisting Arrest, No Insurance.

#1605312, Tulsa Municipal Court: Shoplifting (Date 8-1-1997).

CM-2003-3789, Tulsa County: Malicious Injury to Property, Public Drunk.

CF-2003-3360, Tulsa County: Feloniously Pointing a Weapon, Recklessly Handling a
Firearm, Resisting an Officer.

(Dkt. # 19-7, O.R. at 36).
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defense counsel, “if something comes up in the coofekis case . . . and you think [the nature of
the felony conviction] becomes more relevant, you can ask to approaciat’ 18i7.

“A defendant’s Confrontation Clause rights are violated when he is prohibited from engaging
in otherwise appropriate cross-examination desi¢meticit the witness’ bias and a reasonable jury
might have received a significantly different imgg®n of the witness’ credibility.” United States

v. Geames427 F.3d 1333, 1338 (10th Cir. 20@8iting United States v. Tole®97 F.3d 959, 967

(10th Cir. 2002) (citing Delaware v. Van Arsdall’5 U.S. 673, 680 (1986))). The Confrontation

Clause “‘guarantees an opportunity for effectivess-examination, not cross-examination that is
effective in whatever way, and to whatevetes, the defense might wish.”” Van Arsddv5 U.S.
at 679 (citation omitted). Thus, “[&]olation occurs when a ‘reasonable jury might have received

a significantly different impression of [the wisgs] credibility had [the defendant] been permitted

to pursue his proposed line of crossweination.” _United States v. Wooda®99 F.3d 1188, 1197

(10th Cir. 2012) (citation and quotation omitted). Petitioner claims the trial court “misplaced” its
concern for prejudice to the State when the tcprohibited defense counsel from introducing the
nature of Furch-King’s 2003 felony conviction oflé®@ously Pointing a Wegaon. (Dkt. # 15 at 33).
He argues “[tlhere was no danger to the State that the jury could use evidence of [her] prior
conviction for an improper purpose [because] she was not on trialdt 3d.

After reviewing the record, the Court concladke trial court did not unreasonable restrict
Petitioner’s ability to impeach Furch-King and consetlyeviolate his right of confrontation. The
limits placed on cross-examination by the trial cowgte reasonable and allowed the jury to learn
(1) Furch-King had a prior felony conviction, dekt. # 19-5, Tr. Vol. llat 287-88; (2) Furch-King

was “pretty familiar with handguns,” icat 292; and (3) Furch-King knew there was “a big
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difference between a revolver and an automatic” handgun as evidenced by defense counsel’s
thorough cross-examination of Furch-King on tHéedéences between the two types of gunsaid.
292-94. Based on the testimony given by Furch-Kintgial, a reasonable jury would not “have
received a significantly different impression”fdrch-King if the jury had known her prior felony
was for Feloniously Pointing a Weapon. Wood#&®@P F.3d at 1197. The Court concludes that
Petitioner’s right to confront was not violateg the reasonable limitations placed on the cross-
examination and impeachment of Furch-King. TIiRetjitioner was not deprived of a fair trial and
he has failed to demonstrate the OCCA’s decigiaa contrary to, or an unreasonable application
of, federal law as determindxy the Supreme Court. _S88 U.S.C. § 2254(d). Habeas relief is
denied.

4. Ineffective assistance of trial counsel (Ground V)

In Ground IV, Petitioner claims he received imetive assistance of trial counsel. (Dkt. #
15 at 9). Petitioner identifies three instances effactive assistance: (1) trial counsel “[f]ail[ed]
to investigate the facts of Ninaree Furch-Kingtgr gun charge”; (2) trial counsel “[f]ail[ed] to
secure Ninaree Furch-King's mental health resgrdnd, (3) trial counsel “[f]ail[ed] to offer the
taped interview as evidence [Hetitioner]’'s sobriety.” _Idat 36-39. The OCCA found that
Petitioner “was not denied his Sixth Amendmagitt to the effective assistance of counseDkt.
# 17-3 at 3). Respondent argues the OCCAGgion was not contrary to, or an unreasonable

application of, federal law as determined by the Supreme Court. (Dkt. # 17 at 26).

*The OCCA also denied Petitioner's motion for an evidentiary hearing on the issue of
ineffective assistance of counsel. The OCCA found that Petitioner failed to present “clear and
convincing evidence of a strong possibility that c@limss ineffective for failing to identify or use
the evidence raised in the motion.” (Dkt. # 17-3 at 3 n.1).

18



To be entitled to habeas corpus relief on his claim of ineffective assistance of trial counsel,
Petitioner must demonstrate that the OCCA’sudidation of this claim is an unreasonable

application of Strickland v. Washingtof66 U.S. 668 (1984). S@8 U.S.C. § 2254(d); Richter

131 S. Ct. 770. “For purposes of § 2254(d)(1), ‘an unreasonable application of federal law is
different from an incorrect apghtion of federal law.” Richte1 31 S. Ct. at 785 (quoting Williams

v. Taylor, 529 U.S. 364, 410 (2000) (O’Connor, J. amming)). Section 2254(d) “preserves
authority to issue the writ in cases where then@igossibility fairminded jurists could disagree that

the state court’s decision conflicts with this Court’s precedents. It goes no fartheat 786.

Stricklandsets out a two-pronged standard for review of ineffective assistance of counsel
claims. A defendant can establish the first piepghowing that counsel performed below the level
expected from a reasonably competent attorney in criminal cases. Strieldénd.S. at 687-88.
There is a “strong presumption that counsel’'s conduct falls within the range of reasonable
professional assistance.” ldt 688. In making this determination, a court must “judge . . . [a]
counsel’s challenged conduct on the facts of theqodair case, viewed as of the time of counsel’s
conduct.” Id.at 690. Moreover, review of counsel's mgrhance must be highly deferential. “[I]t
is all too easy for a court, examining counséégense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonableat 689.

To establish the second prong, a defendant shistv that this deficient performance
prejudiced the defense, to the extent that “there is a reasqmabbghility that, but for counsel’s
unprofessional errors, the result of the progsgdvould have been different. A reasonable
probability is a probability sufficient to undrine confidence in the outcome.” kt.694; sealso

Sallahdin v. Gibso?75 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. Waith F.3d 904, 914 (10th
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Cir. 1999). “The likelihood of a different result must be substantial, not just conceivable.”

Harrington v. Richterl31 S. Ct. 770, 792 (2011). This Cosiréview of the OCCA'’s decision on

ineffective assistance of counsel claiimsdoubly deferential.”_Cullen v. Pinholstet31 S. Ct.

1388, 1403 (2011) (noting that a habeas court takst a “highly deferential” look at counsel’'s
performance under_Stricklarehd through the “deferential” lersd § 2254(d)). If this Court
concludes Petitioner fails to satisfy one of th® prongs, it does not need decide whether
Petitioner satisfies the other. S@&ickland 466 U.S. at 697 (“thers no reason for a court
deciding an ineffective assistance claim to appréaemquiry in the same order or even to address
both components of the inquiry if the defendant makes an insufficient showing on one”).
a. Failure investigate Furch-King'’s prior felony

Petitioner first complains trial counsel failadinvestigate Furch-King’s prior gun charge
and “[take the trial judge] up on her offer tooasider her ruling on the admission of the nature of
the offense” of Furch-King’s conefion. (Dkt. # 15 at 36). Bigoner argues counsel “should have
.. . looked into the circumstances surrounding ¢ihreviction and] would have discovered that []
Furch-King got into a fight with a securiguard at an apartment complex.” IEetitioner alleges
that Furch-King threatened the security guard “and pointed her gun at hinat' 3[d. Petitioner
claims this incident explains how Furch-Kingight have made [] up” her claim that Petitioner
“identified himself as a security guard.” kt.37. Petitioner further argues that “[i]t all comes down
to relevancy . . . [and] the uriigng facts of Ninaree Furch-Kg’s [] conviction were relevant”
under state law. ldat 37.

At trial, both T.K. and Furch-King testified thetitioner said he was a security guard. T.K.

testified that, as Petitioner was beating his chébttive gun, he said, “I'm a security guard. | can
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help you rather than white people messing with you.” (Dkt. # 19-5, Tr. Vol. Il at 245-46). Furch-
King testified that Petitioner was “saying obscenitiesl]aacial slurs” against white people._ Id.

at 282. She also said that Petitioner told tH@frthey bothering you, I'll go around there and take
care of it.” Id.at 283. Furch-King also testified that Petitioner said, “I'm a security guard. I'm
here to help you. If anybody messing with you, | will handle it (indicating).” Id.

Based on the record, the Court finds that Petitisrataim of ineffective assistance of trial
counsel is wholly unsupported. First, Furch¢s prior conviction of Feloniously Pointing a
Weapon was listed in the Notice filed by Petitiondrial counsel. (Dkt# 19-7, O.R. at 36).
Second, the trial court held a hearing on Petitioner's motion. At the hearing, Petitioner’s counsel
argued that Furch-King’s convictions and bacts show a pattern that when Furch-King is
intoxicated and gets upset at people, she calls the police and “say[s] they pointed a gun at her.”
(Dkt. # 19-3, Tr. Hr'g Feb. 9, 2009 at 4). Trieounsel's argument demonstrates that she
investigated the circumstances surrounding Furetgisiprior convictions and bad acts. Finally,
Petitioner’s trial counsel cross-examined Fukang regarding her knowledge of guns and her
ability to identify the difference between a revolaad an automatic. The record clearly reflects
that Petitioner’s trial counsel was familiar with Furch-King’s criminal history and conducted an
adequate investigation.

Additionally, Petitioner’s argument that this information would explain why Furch-King
testified that Petitioner called himself a secugtiard is unpersuasive. T.K. also testified that
Petitioner waved the gun around and said he wsasuarity guard, though she admitted she did not
include that information in her police report. (Dkt. # 19-5, Tr. Vol. Il at 245-46, 261). Petitioner

claims T.K. made up this detail “after talking abthé incident with her mother.” (Dkt. # 20 at 1).
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Whether Petitioner claimed he was a security gisarcelevant to whether Petitioner pointed a gun
at Furch-King and said, “I'll blow your F’ing braimst.” It is also irrelevant to whether Petitioner
possessed a gun, waved it around, and beat it agardtdst. Petitioner’s claims are insufficient
to support a claim of ineffective assistance of trial counsel. Petitioner was not prejudiced by trial
counsel’s failure to investigate and Petitioner fealshow the OCCA'’s decision was contrary to,
or an unreasonable application of, federal#awetermined by the Supreme Court. Z6.S.C.
§ 2254(d). Petitioner is not entitled to habeas relief.
b. Failure to secure Furch-King’'s mental health records

Petitioner next argues that trial counsel was ineffective for failing to investigate Furch-
King’'s mental health history. (Dkt. # 15 at 38-3®etitioner argues that though he “is speculating
to a certain extent, [] his speculatiomist without basi#n fact.” 1d. at 38. Petitioner claims that
appellate counsel discovered a letter in Furahgk§ criminal history, in which Furch-King states
she “took ‘physic’ [sic] meds and has been taking them for several years.” Additionally, Petitioner
claims Furch-King “had been assigned a legal gaarfih a prior case], suggesting that her mental
health problems were serious.” ht.38-39. Respondent argues that her claims of mental health
problems were self-motivated and “even if MsrdfuKing was mentally ill, [it] has nothing to do
with whether Petitioner pointed a gun at her and threatened her.” (Dkt. # 17 at 30-31).

Petitioner and Respondent acknowledge that Furch-King’s criminal record includes two
letters written by Furch-King addressed to Distdiatiges assigned to Tulsa County District Court,
Case No. CF-2003-3360. In that case, Furch-King entered a nolo contendere plea to feloniously
pointing a weapon. The letters suggest thath~#iag had mental health problems and that her

daughter was appointed her legal guardian. (BR0 at 22-23). Respondent states that further
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investigation into the case file reveals that ReiKing was attempting to ihdraw her plea. (Dkt.
# 17 at 30). Respondent argues‘ttontent is immediately susp&because “if she could convince
someone of her incompetence, she would lzegnod position regardingitirdrawal of her guilty
plea.” 1d. Respondent concludes that “[o]nce couss& the denial of Ms. Furch-King’s motion
to withdraw guilty plea, there wadibe no reason for her to look at any mental health records. The
denial shows that the trial court found tihds. Furch-King[] . . . was competent.” _IdThus,
Respondent argues, Petitioner’s counsel was not ineffectivat 3d.

After reviewing the record, the Court finds tRatitioner’s trial counsel was not ineffective
for failing to investigate Furch-King’'s medical recerdrirst, Petitioner fails to explain how Furch-
King’s alleged mental illness impacted her testiyor perception of events. Petitioner only argues
the investigation was necessary to “discredit” her testimony and the “jury would have found her
unbelievable [if] properly examined and impeache(Dkt. # 15 at 15). Petitioner’'s statements
alone are inadequate to support a finding of ineffective assistance. As discussed above, defense
counsel conducted a strong cross-examination of Furch-King, weakening her credibility. Even if
Furch-King’s history of mental health issuéssld have been raised by defense counsel, Petitioner
fails to show there is a reasonable probability that the result of tlseqading would have been
different. Petitioner's arguments fail to undermineafadence in the outcome of the jury’s verdict
in light of the entirety of all the testimony presented at Petitioner’s trial.

Petitioner fails to show that trial counselsniaeffective for failing to investigate Furch-
King’s medical history. As a result, he has fdite demonstrate that the OCCA'’s decision was
contrary to, or an unreasonable application of, federal law as determined by the Supreme Court. See

28 U.S.C. § 2254(d). Habeas relief is denied.
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C. Failure to offer taped interview as evidence of Petitioner’s sobriety

Petitioner next complains that trial counsel was ineffective for failing to introduce into
evidence the video of Petitioner’s police interviwebut the State’s claim that Petitioner was
intoxicated when he pointed the gun at Furch-Kifigkt. # 15 at 39-40)Petitioner argues that the
video directly contradicts Furch-King's testimony. atl40. He claims the video shows his speech
was not slurred and hisoughts were clear. |dPetitioner also argues the “video was admissible
both to impeach the suggestion(s) of intoxicationaltas to demonstrate that [Petitioner] appeared
sober.” _Id.at 41. Petitioner concludes by stating the video “was relevant, because the more
coherent he appeared, the less believable [TakdsFurch-King’s] claim that he was acting crazy
or intoxicated becomes.” IdRespondent argues that the decision to not introduce the video was
reasonable trial strategy. (Dkt. # 17 at 31).

At trial, Furch-King said she had concevhen Petitioner was waving his gun. (Dkt. #19-5,
Tr. Vol. Il at 284). When thprosecutor asked why she had concern, Furch-King replied, “l was
looking at him, and | could tell he was on something.” &he later stated that Petitioner “kept
talking, and he wasn’'t making no [sic] sense.” dti285. Petitioner testified during the second
stage of his trial._Idat 393. Petitioner admitted he appraatikrurch-King and T.K., but said he
did so because he thought they might be in trouble because Furch-King was cussing aloud as she
walked down the sidewalk. ldt 395, 406-07. Petitioner also admitted he was not wearing a shirt
and had been drinking that nightt claimed he was not drunk. lat 406. Petitioner further
testified that his statements to police were the same as those he gave at taaB9%d. When
Petitioner testified during the second stage,juing had already found i guilty of pointing a

firearm.
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After reviewing Petitioner’s claims and thecord, the Court finds Petitioner fails to show
the OCCA'’s decision was contraxy, or an unreasonable application of, federal law as determined
by the Supreme Court. Petitioner’s claim thatvideo would have made T.K.’s and Furch-King’s
testimony less believable is insufficient to suppartaam of ineffective asistance of counsel. In
light of his own trial testimony, Petitioner cannot show he was prejudiced by the omission of the
video’s contents. Petitioner’s level of sobrietgs not an element of the crimes charged. Cixte
#19-7, O.R. at 53-54. Additionally, Petitioner adnaitte had been drinking that night and the jury
received an instruction on evaluating credibility of withnesses and their testimorat. 9. 117.
Finally, Petitioner’s trial counsebnducted strong cross-examinatiohboth T.K. and Furch-King,
confronting them with the inconsistencies between their trial testimony and their previous
statements. Under the facts abtbase, trial counsel’s failureitatroduce the video to rebut Furch-
King’s single comment that Petitioner “was on something” does not rise to the level of deficient
performance as contemplated by Stricklantherefore, Petitioner fails to show the OCCA’s
decision was contrary to, or an unreasonable application of, federal law as determined by the
Supreme Court, S8 U.S.C. § 2254(d). Habeas relief is denied.

In summary, Petitioner fails to show that lticaunsel performed deficiently in failing to
investigate Furch-King’s criminal and medical history, and for failing to present at trial the video
of Petitioner’s police interview. Further, Petitioh@s not shown he wasgpudiced by any of these
alleged failures. Petitioner cannot sigtitie test set for in Strickland hus, Petitioner cannot show
the OCCA'’s decision was contraxy, or an unreasonable application of, federal law as determined

by the Supreme Court. 28 U.S.C. § 2254(d). Habeas relief on Ground IV is denied.

25



5. State law matters (Ground V and VI)

In Ground V, Petitioner claims his “convictiomsboth Counts | and Il violate the Double
Punishment provisions of Oklahoma statutory.fa (Dkt. # 15 at 41). In Ground VI, Petitioner
claims his sentences are excessive and should be modifiet.4&. The OCCA denied relief on
Ground V and found that “[w]hile [Petitioner’s] crimescurred in close proximity to one another,
they were based upon separate and distinct actsdisgimilar elements.” (Dkt. # 17-3 at 3). The
OCCA also denied relief on Ground VI, stating tRatitioner failed to show “the trial court abused
its discretion by ordering [Petitioner]’s sentes to be served consecutively.”dt4. Respondent
argues that Grounds V and VI raise matters oédtav not cognizable on haas review. (Dkt. #
17 at 19, 22).

The Court finds that Ground V is purely a matiestate law and cannot serve as a ground

for federal habeas relief. Estell#02 U.S. at 67-68; El Mansouri v. Jon235 F. App’x 713, 717

(10th Cir. 2007) (unpublished) (habeas petitionel&sm that convictions violated Oklahoma’s
statutory prohibition against double punishment iagdIpurely matters of state law and could not
serve as grounds for federal habeas corpus relief). Habeas relief is denied for that reason.

In Ground VI, Petitioner claims his sentenbewld be modified. Petitioner was sentenced
to thirty-five years on Count | and fifteen yearsCount Il, to be served consecutively. Petitioner
argues concurrent sentences are appropriate inabés (Dkt. # 1 at 47). A habeas court affords
“wide discretion to the state trial court’s sertigig decision, and challenges to the decision are not
generally constitutionally cognizable, unless it is shown that the sentence imposed is outside the

statutory limits or unauthorizeay law.” Dennis v. Poppe??22 F.3d 1245, 1258 (10th Cir. 2000).

For Count I, Petitioner admitted to four prior corians and faced a term of twenty (20) years to
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life imprisonment. (Dkt. # 19-7, O.R. at 115He received thirty-five years. For Count I,
Petitioner admitted to three prior convictionsdafaced a term of three (3) years to life
imprisonment._ldat 116. He received fifteen years. Additionally, Oklahoma law provides that
sentences are to run consecutively unlegssratise ordered by the trial court. S&@ A. STAT. tit.

22, 8 976 (“[i]f a defendant is coroted of two or more offenses, . . . imprisonment upon any one
may commence at the expiration of the imprisentrupon any other of the offenses. . . . [T]he
sentencing judge shall, at all times, have the discretion to enter a sentence concurrent with any other
sentence”). Petitioner’s sentences fall within the range allowed by Oklahoma statutes. Habeas relief
on Ground VI is denied.

C. Certificate of appealability

Rule 11, Rules Governing Section 2254 Casdése United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 2&.G. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuassues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthees raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. EstéléS U.S. 880, 893 (1983)).

In this case, the Court concludes that a cedi& of appealability should not issue. Nothing
suggests that the Tenth Circuit would find that @aairt’s application of AEDPA standards to the

decision by the OCCA is debatatdmong jurists of reason. S@eckins v. Hines374 F.3d 935,
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938 (10th Cir. 2004). The recorddsvoid of any authority suggeasyj that the Tenth Circuit Court
of Appeals would resolve the issues in this ciferently. A certificate of appealability is denied.
CONCLUSION
After careful review of theecord in this casehe Court concludes that Petitioner has not
established that he is in custody in violation of the Constitution or laws of the United States.

Therefore, his petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:

1. The Clerk of Court shall note on the rectrd substitution of Robert Patton, Director, as
party respondent in place of Jim Keith, Warden.

2. The amended petition for writ of habeas corpus (Dkt. # ldgniged

3. Petitioner’'s motion for ruling (Dkt. # 38) msoot.

4. A separate judgment in favor of Respondent shall be entered in this matter.

5. A certificate of appealability denied

DATED this 28th day of July, 2014.

Mm

TERENCE KERN
United States District Judge
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