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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JULYA O. HUMPHREY, an individual,
and RICHARD D. HUMPHREY,
an individual,

Plaintiffs, Case No. 11-CV-27X6-PJC

V.

U.S. BANK, N.A., D/B/A

U.S. BANK HOME MORTGAGE,

a foreign corporation doing business in
the State of Oklahoma, and

CAPITAL ONE SERVICES, LLC,

a foreign limited liability company doing
business in the State of Oklahoma,

Defendants.

N N N N N N N N N N N N N N N N N

OPINION AND ORDER

Before the court are the Motion to Digsiof defendant Capital One Services, LLC
(“Capital One”) [Dkt. #11] and the Motion to 8miss of defendant U.S. Bank, N.A. (“U.S.
Bank”) [Dkt. #18]. Both motions seek dismissébplaintiffs’ petition pursuant to Fed.R.Civ.P.
12(b)(6) for failure to state a ctaiupon which relief can be granted.

Plaintiffs filed suit in Roger€ounty, Oklahoma, Distric€ourt. Defendants removed
the case to federal court on thesis of diversity jurisdictiopursuant to 28 U.S.C. 88 1332,

1441 and 1446. Subsequently, both defenddatsthe pending motions to dismiss.
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I. Allegations of Petition

Plaintiffs’ Petition alleges the Humphigyhusband and wife, had an existing home
mortgage with U.S. Bank prior to the events giving rise to this lawsuit. [Dkt. #2-1, Petition, 3].
In November 2009, Richard Humphrey applietiranfor a refinance offer by U.S. Bankid],
194-5]. Shortly thereafter, meceived a call from U.S. Bank and, after some discussion, the
bank represented it would quickly refinaribe Humphreys'’ existing mortgage for $1,200.00.
[1d., 15]. Plaintiffs allege “U.S. Bank’s represeida of the amount of closing costs required to
close the refinance was false, knowingly deceptive and designed to bait the customer into
committing to refinance with U.S. Bank,” andh}pt knowing the wrongful true intentions of
U.S. Bank, Humphrey told U.S. bank they accépte offer, and in response were told they
would receive paperwork regandj the refinancing shortly.’l4.].

The paperwork U.S. Bank subsequently $é&unnphrey disclosed estimated closing costs
of $2,020.63. Plaintiffs allegedtbank’s “representations of the amount of closing costs
required to close the refinance was agairefakmowingly deceptiveral designed to bait the
customer into committing to refinance with U.S. BanKd.,[16]. The estimated costs included
title insurance in & amount of $643.6; a “Line 812 ‘Rmss Fee of $350.00; a “Recording
Service Fee” of $55.00; and an “Attach&ddendum Subtotal” of $200.00 (Escrow Service
Fee); [d.]. The payoff of the existing mortgage was listed as $267,772.80. “Humphrey
noticed the $800.00 increasediosing costs ($1,200.00 vers$®,020.63), but still felt it was
worthwhile to refinance,” and “[n]ot knowing tlverongful true intentions of U.S. Bank, but in
reliance upon the amount of closing costsespnted by the ‘Good Faith’ estimate paperwork,

Humphrey signed several papergluting papers agreeing to pay foreal estate appraisal.



[1d., 17]. Humphrey’s consent the transaction was inducedpart upon U.S. Bank’s
representation of the total amouwftclosing costs of $2,020.63."1d].

Humphrey provided U.S. Bank with his Capifane Visa card account information as the
source of payment for the appraiaalpart of the transactionld], 18]. “Relying upon Capital
One’s promotions (what’s in your wallet), pr@m@ and representations (fraud protection/zero
liability), Humphrey acquired this card for retadransactions believg it provided the most
protection.” [d., 19]. U.S. Bank represented it wdydrovide a copy of the appraisal to
Humphrey. [d., 110].

Plaintiffs allege that shtly before the scheduled clogj, “Humphrey learned that U.S.
Bank intended to increase the amount of dgsiosts by more than double,” and “changed the
terms of their agreement to includsificially inflated or bogus drges in an effort to extract
more closing costs from Humphrey.Id], 111]. In the February, 2010 disclosure, “Title
Insurance’ had almost doubled in amoun$16250.00” and “‘Attached Addendum subtotal’
ballooned to $1,425.00.”1d.]. The disclosure listed fdhe first time a “Document Signing
Fee” of $800.00, a new “Line 1137 ‘ProcessirgF of $75.00; a “Wire Fee” of $25.00; the
“Recording Service Fee” had been increaseslftn00; and an “Escrow Service Fee that had
more than doubled, to $450.00d.]. Additionally, the payoff amount on the existing mortgage
had grown to $269,258.19, “despite the fact that pluray had made additional timely mortgage
payments, thereby reducing their principal balanc&d’].[

Plaintiffs allege they “communicated with&J.Bank in an effort to close the refinance
with closing costs in line with the amount udgdU.S. Bank to solicit Hmphrey’s signatures in
November 2009, and “told U.S. bank that they tiedit they had been misled and deceived by

U.S. Bank,” [d., 112]. “Despite repeated requests to elthe refinance loan with closing costs



that were in line with amounts quoted by UBank in November 2009, U.S. Bank refused and
ultimately this loan was not closed with U.S. Bankid.,[113.].

Humphrey demanded that the $316.00 in feeg had prepaid be immediately returned,
but U.S. Bank responded that fees wouldbetefunded and advidehey were charging
$415.00 on Humphrey’s Capital One credit cambvted in November 2009 for the appraisal.
[1d., 1114-15]. “Humphrey responded by telling UB&ank that it had not been honest and had
misrepresented their offer to refinance and, therefore, Humphrey would not pay these fees, that
they would have the $316.00 chargeersed if U.S. Bank contied to refuse to refund it and
finally they specifically adviset).S. Bank that it was not authorized to make any charges to
their credit card,” and “Humphrey revoked U.SnR3 written authorizatin to make charges to
the Capital One Visa card.1d, §15].

Plaintiffs allege, “Notwthstanding the Humphrey rewatteon of authorization, on
February 22, 2010, U.S. Bank charged $415.00 to Capital One accduintf16]. Humphrey
learned of the charge a few days later and tettian electronic dispaiof the charge. He
received a phone call from dggd One regarding the disputewhich he answered several
Capital One questionsld], 117]. Initially, Humphrey’s Qaital One account was credited for
the U.S. Bank chargeld, §19]. Plaintiffs allege, “However, U.S. Bank apparently responded
to Capital One’s notice of disite by providing copies of the claments signed by Humphrey in
November 2009. U.S. Bank, with knowledge @& trounds for Humphreydispute, decided to
resubmit the charge, knowing that it was foreseetiat Capital One would assess the charge
against Humphrey’s account, theyeforcing Humphrey to pay orsk damage to their credit and

be subjected to collections which actuallg@eed and continue to this dateld].



The Petition states, “Humphrey were aotare U.S. Bank resubmitted the charges until
some time in June 2010 when they reviewed their monthly electronic billing statement.
Humphrey were shocked to see the U.S. Bank cleggm. Prior to this electronic statement,
Humphrey had not receive any updates viatede@c communications concerning the dispute
after their account had beeredited months before.”ld., 120]. Further, “During their
relationship with Capital One, it has rien uncommon for Capital One to send
solicitations/promotions/cash advance chechkafizz transfer solicitation and monthly
statements to Humphrey using the U.S. Maisimphrey routinely disregarded these Capital
One mailings and since they reviewed accoungstants and made payments online, they had
no expectation Capital One would communicate wigm regarding this dispute in anything
other than an electronic formahee their dispute was initiatedeetronically anctredit had been
applied electronically.” 1., 121].

Plaintiffs alleged, “Upon seeirthe U.S. Bank charge agalHumphrey searched through
recent Capital One mailings and found a letter dated May 17, 2010, demanding information,
documents and a response on or before MawBith at that pointvas impossible.” 1., 122].
“Immediately thereafter on Jurgy, 2010, Humphrey, via the U.S. Manitiated another dispute
regarding the U.S. Bank chargeld] §23]. “This subsequent dispute was not substantially the
same because Humphrey informed Capital tbaeU.S. Bank’s authorization to charge
Humphrey'’s visa card had been revoked #redauthorization withdrawn before U.S. Bank
charged the card. Humphrey also informed Cafited, that despite representations from U.S.
Bank that Humphrey would receive a copy of éippraisal which was the basis of the charge,
Humphrey never received the samed.]] Plaintiffs allege Capital One never investigated nor

resolved the Humphrey June 27, 2010 billitigpute , and “CapitaDne has repeatedly



demanded Humphrey pay the fraudulent chargeheas unleashed its debt collectors who have
made countless calls and damaged Humphrdy.; {[124-25]. Plaintiffs allege, “Humphrey
would not have opened nor maintained thipi@& One Visa card had they known Capital One
would disregard their claim dfaud by U.S. Bank and seekdollect these wrongful charges
against their account holder, Humphreyldtl. [126].

Regarding Capital One, plaintiffs allege dfital One has misrepresented the features,
advantages and benefits of its fraud protection/iability/what’s in your wallet Visa card, has
engaged in deceptive and unfair trade practicéssiregard and has billed and sought to collect
sums using Humphrey’s Visa card which weré auathorized at the time the Visa card was
charged.” [d., §27].

RegardindJ.S. Bank, plaintiffs allege, “U.S. Bank’s refinare tactics were deceptive and
unfair, and “[d]espite numerous requests t8.WBank for a copy of the alleged appraisal,
Humphrey never received it” and “Humphrey Imasknowledge of an appraiser acting on behalf
of or at the request of U.S. Bank actuahtering their home to appraise samdd., [[128-29].

Plaintiffs contend “[tlhe Defendantsmeduct is prohibited by and punishable by 23 OS
89.1 (Oklahoma’s punitive damages statute)d., [31]. They seek damages against both
defendants in excess of $75,000d.,[at 7-8].

[11. Analysis

Defendants contend the First Amendednptaint fails to meet the pleadings

requirements of either Fed.R.Civ.P. 9(b) otd=®(a)(2), and should therefore be dismissed

pursuant Rule 12(b)(6).



A. Applicable Standards
1. Rule 8(a)(2)

Federal Rule of Civil Procedure 8(a)(2) pid®s that a complaint must contain “a short
and plain statement of the claim showing that the pleader is entitled to relief.” The United States
Supreme Court clarifeééthis standard iBell Atlantic Corp. v. Twombly, ruling that to withstand
a motion to dismiss a complaint must contain enallggations of fact “to state a claim to relief
that is plausible on its face.” 550 U.S. 544, 5700(7). “While a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detddetlal allegations, a plaintiff’'s obligation to
provide the grounds of his entittegnt] to relief requires more than labels and conclusions, and a
formulaic recitation of the element$ a cause of action will not do.fd. at 555 (internal
guotations omitted). On a motion to dismissyrts “are not bound to aept as true a legal
conclusion couched as a factual allegatiolal”

Underthe Twombly standard“the complaint must give theourt reason to believe that
this plaintiff has a reasonable likebbd of mustering factual support fikese claims.” Robbins
v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008), quotiidge at Red Hawk, L.L.C. v.

Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original). “The burden is on the
plaintiff to frame a complaint with enough factual matter (takenu to suggest that he or she
is entitled to relief."Robbins, 519 F.3d at 1247, citinfwombly, 127 S.Ct. at 1965 (internal
guotations omitted). “Factual allegations miastenough to raise a right to relief above the
speculative level.”ld.

Although the newlwombly standard is “less than pelld¢i the Tenth Circuit Court of

Appeals has interpreted it as a middle grourtd/éen “heightened fact pleading,” which is



expressly rejected, and complaittiat are no more than “labelad conclusions,” which courts
should not allow.Robbins, 519 F.3d at 1247, citingwombly, 127 S.Ct. at 1964, 1965, 1974.
Accepting the allegations as true, they mustidistathat the plaintifplausibly, and not just
speculatively, has a claim for relieRobbins, 519 F.3d at 1247. “This requirement of
plausibility serves not only to weed ou&ichs that do not (in the absence of additional
allegations) have a reasonable prospect of sudwatsalso to inform theefendants of the actual
grounds of the claim against themd. at 1248. The Tenth CircuitoQrt of Appeals instructed
in Robbins that “the degree of specificity necessargstablish plausibility and fair notice, and
therefore the need to include sufficient factukdgations, depends on context. . . .[and] the type
of case.” Id. (citing Phillips v. County of Allegheny, 515 F.3d 224, 231-32 (3d Cir. 2008)). A
simple negligence action may regsignificantly less allegations state a claim under Rule 8
than a case alleging anti-trust violations (a$wombly) or constitutional violations (as in
Robbins). 1d.
2. Rule 9(b) Pleading Requirements

Fed.R.Civ.P. 9(b) provides:

In alleging fraud or mistake, a party msste with particularity the circumstances

constituting fraud or mistake. Malidetent, knowledge, and other conditions of

a person’s mind may be alleged generally.
Rule 9(b)’s purpose “is to affordefendant fair notice of plaintiff's claims and the factual ground
upon which [they] are basedbch v. Koch Indus., Inc., 203 F.3d 1202, 1236 (10th Cir. 2000)
(internal quotationsrad citations omitted). The Tenth Circuit “requires a complaint alleging
fraud to set forth the time, place and contents of the false representation, the identity of the party
making the false statements and the consequences thdmdfriternal quotations and citations

omitted). “At a minimum, Rule 9(b) requiresatra plaintiff set forth the ‘who, what, when,



where and how’ of the alleged fraud, and [she] msesforth the time, place, and contents of the
false representation, the identity of the partkimg the false statements and the consequences
thereof.” U.S exrel. Skkenga v. Regence Bluecross Blueshield of Utah, 472 F.3d 702, 726-27
(10th Cir. 2005). Rule 9(b)’s particularityq@rement, however, is not absolute or limitless; a
plaintiff need not go so far as to give thdeshelant a ‘pretrial memorandum containing all the
evidentiary support for plaintiff's caseSchrag v. Dinges, 788 F.Supp. 1543, 1550 (D. Kan.
1992) (citation omitted).

In reviewing a motion to dismiss pursuémiRule 9(b), the court must confine its
analysis to the text of the complaint, acceptisdgrue all well-pleaded facts as distinguished
from conclusory allegationdd. at 726. Those facts must be viewed in the light most favorable
to the non-moving partyld.

A. Claim Against Capital One

Plaintiffs’ Petition fails to satisfy either tA@vombly standard for pleading under Rule 8
or the heightened pleading remment of Rule 9. The Petitidists no causes of action and
references no legal claims other than one for punitive damages. Thus, it is impossible to discern
from the face of the Petition what cause or canfestion plaintiffs assert against Capital One.
Further, to the extent plaintiffsave attempted to allege fraud against Capital One, they have

failed to set forthany factual allegations concerning the tinpdace and contents of the false

! Capital One speculates the Petition may attémpssert claims for fraud, violation of the
Oklahoma Deceptive Trade Practices Act (“ODPA”), 78 O.S. &t5¥q., the Oklahoma
Consumer Protection Act (“OCPA”), 15 O.S. § 782seq., and/or a common law claim for
“intrusion on seclusion” for Cagal One’s collection efforts. Capital One correctly notes that
plaintiffs cannot state a claim under the ODPT@&gdwuse it protects bussgecompetitors rather
than consumersSee Precision Aggregate Products, LLC v. CMI Terex Corp., 2007 WL
3232187, at *6 (W.D. Okla. Oct. 31, 2007). In theisponse, plaintiffs acknowledge they seek
to state claims for violation dhe OCPA, for Intrusion upon Seciaos, for violation of the Fair
Credit Billing Act, 15 U.S.C. 88 1666-1666j, aitslimplementing regulations, and for fraud.
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representation, the idetyt of the party making the falstatements and the consequences
thereof. Additionally, the Petition discloses th&tintiffs failed to timely dispute the second
U.S. Bank charge, and plaintiffs fail to articelany basis for their clai that Capital One had
any obligation to investigate or resolve their bedlachallenge. Therefer Capital One’s motion
must be granted.
B. Claim Against U.S. Bank

In their response to U.S. Bank’s motion, pldfstcontend they have asserted claims for
fraud and/or deceit, “fraudulently causing charigelse incurred on Humphrey’s credit card,”
breach of contract and fraudulent inducement, and negligence. [DkE #&fever, the
Petition fails to satisfy the pleading requirementRole 8, inasmuch as it sets forth no causes of
action or legal claims other than a reference to Oklahoma'’s punitive damages statute.
Furthermore, to the extent plaintiffs purport tegé a fraud claim, they have failed to set forth
factual allegations meeting Rulesfieightened pleading standards.

[11. Conclusion

For the reasons set forth above, both Chfitee’s Motion to Dismiss [Dkt. #11] and
U.S. Bank’s Motion to Dismiss [Dk# 18] are granted. Plaintifése granted leave to file an
amended complaint on or before January 25, 2012.

ENTERED this 8 day of January, 2012.

Clrsen Le. &W

Gregory K. Frizzell
United States District Judge
Northern District of Oklahoma

2 Plaintiffs appear to concede they cannot assprivate cause of actidar alleged violation of
the Real Estate Settlement ProcedureisoAd 974 (“RESPA”), 12 U.S.C. § 2604(c), or the
OCPA.
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