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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

JASON NATHANIEL HOLLAND,
Petitioner,
CaseNo. 11-CV-277-GKF-FHM

VS,

JOSEPH TAYLOR, Warden,

N N N N N N N N N

Respondent.

OPINION AND ORDER

Thisisa 28 U.S.C. § 2254 habeas coqmisn. Petitioner, a state inmate appeapirmse
filed his petition (Dkt. # 1) on May 5, 2011. ®fay 17, 2011, Petitioner filed a “motion to amend
or add to brief” (Dkt. # 7), providing additionfcts and argument supporting his claims raised in
grounds Il and VII of the petitiorBy Order filed May 18, 2011 (Dkt. # 8), the Court adjudicated
the “motion to amend” as a motion to supplement grounds Il and VII, granted the motion, and
directed Respondent to respond to the petition and the allegations contained in the “motion to
amend.”

OnJune 15, 2011, Respondent filed a motiongmidis (Dkt. # 9), alleging that the petition
is a “mixed petition,” containing both exhaussgew unexhausted claims. Petitioner filed a response
(Dkt. # 11) to the motion to dismiss. Omdust 10, 2011, Petitioner filed a motion to dismiss (Dkt.
# 14) asking the Court to dismigss action without prejudice tdlaw him “to go back and file a
post-conviction to exhaust state court remedies.” On August 19, 2011, Petitioner filed another
document (Dkt. # 17) stating “I ditbt really wish to dismiss my appeal at this court but | was told
that there is a chance it could be totally dssed with no chance for me to go back.” For the
reasons discussed below, the Court finds the petition is a “mixed petition,” subject to dismissal

without prejudice in its entirety for failure to extst state remedies. However, the Court further

Dockets.Justia.com


http://dockets.justia.com/docket/oklahoma/okndce/4:2011cv00277/31231/
http://docs.justia.com/cases/federal/district-courts/oklahoma/okndce/4:2011cv00277/31231/18/
http://dockets.justia.com/

finds that Petitioner should be afforded the opjaty to file an amended petition containing only
exhausted claims and deleting unexhausted claims. Should Petitioner file an amended petition
containing only exhausted claims, Respondent’sandt dismiss will be declared moot. In light
of this Opinion and Order, Petitioner’s motion to dismiss shall be declared moot.
BACKGROUND

The record reflects that in Ottawa Countgfict Court, Case No. CF-2009-188A, Petitioner
was convicted by a jury of Conjoint Robberyo{®t 1), After Former Conviction of Two or More
Felonies, and Unlawful Entry (misdemeanor) (CdintHe was tried jointly with his brother and
co-defendant, Jeremy Holland. On January 15, 2010, the trial court sentenced Petitioner in
accordance with the jury’s recommendation toytdite (45) years imprisonment on Count 1, and
one year in the county jail and a $500.00 fine on Count 2, with the sentences to be served
concurrently. At trial, Petitioner was represented by attorney Scott Goode.

Petitioner perfected a direct appeal in the Oklahoma Court of Criminal Appeals (“OCCA”).

On direct appeal, Petitioner, represented by attovirgynia Sanders, raised the following eight (8)
propositions of error:

Proposition I: The verdict form in Count 1 was not in proper form and was never
signed, thereby invalidating Appellant's 45-year sentence and
mandating a reversal of Jason Holland’s conviction for Conjoint
Robbery.

Proposition I Improper jury instruction otne definition of “fear,” a required
element of Conjoint or Secomegree Robbery, renders Appellant’s

conviction unconstitutional and invalid.

Proposition lll: The evidence presented was insufficient to prove Appellant guilty of
Conjoint Robbery beyond a reasonable doubt.



Proposition IV: Prejudicial evidence of prior bad acts and bad character was
improperly admitted as evidence of guilt without any probative value
and without any prior notice to Appellant.

Proposition V: The sentence imposed agalasbn Holland is excessive and should
be favorably modified.

Proposition VI: Appellant was denied his duegess right to be present at all critical
stages of his jury trial when hveas not present in chambers while
peremptory challenges were exercised.

Proposition VII: Jason Holland was prejudiced by ineffective assistance of counsel.

Proposition VIII: The cumulative effect of all these errors deprived Appellant of a fair
trial and warrants relief for Jason Holland.

SeeDkt. # 10, Ex. 1. In an unpublished Summary Opinion filed November 8, 2010, in Case No. F-
2010-110, the OCCA affirmed Petitioner's Judgment and SentencBkEe£10, Ex. 3. Nothing
before the Court indicates Petitioner souggttiorari review in the United States Supreme Court

or post-conviction relief in the state courts.

In his habeas petition (Dkt. # 1), filed May 5, 2011, Petitioner identifies eight (8) grounds
of error. The titles of the grounds of errottle petition match the titlesf the grounds of error
raised on direct appeal. Sekt. # 1. On May 17, 2011, Petitioner filed a “motion to amend or add
to brief,” seeking to expand the allegationsfegth in Propositions Ill ad VII of the petition. In
response to the petition (Dkt. #s 9 and 10),deadent argues that the petition, coupled with the
additional assertions made in the “motion teeachor add to brief,” constitute a “mixed petition”
and should be dismissed without prejudice for failure to exhaust state remedies.

ANALYSIS
The United States Supreme Court “has long held that a state prisoner’s federal petition

should be dismissed if the prisoner has not exhaastathble state remedies as to any of his federal



claims.” Coleman v. ThompspB01 U.S. 722, 731 (1991). Tahaust a claim, Petitioner must

have “fairly presented” that specificagin to the state’s ghest court._SeRicard v. Conner04

U.S. 270, 275-76 (1971). A petitioner “must give tla@estourts one full opportunity to resolve any
constitutional issues by invoking one complete round of the State’s established appellate review

process.”_QO’Sullivan v. Boerckeb26 U.S. 838, 845 (1999). The exbaon requirement is based

on the doctrine of comity. Rose v. Lundis5 U.S. 509, 518-19 (1982). Requiring exhaustion
“serves to minimize friction between our fedenadistate systems of justice by allowing the State
an initial opportunity to pass upon and correctgate violations of prisoners’ federal rights.”

Duckworth v. Serranod54 U.S. 1, 3 (1981) (per curiam). To satisfy the exhaustion requirement,

a prisoner must afford the state court the “opportunity to apply controlling legal principles to the
facts bearing upon [his] constitutional claim,” Picat@4 U.S. at 277 (quotation omitted; brackets
in original), which entails presentation bothtbe facts on which he bases his claim and the

constitutional claim itself. Wilson v. Workmab77 F.3d 1284, 1292 (10th Cir. 2009) (citations

omitted).

In the motion to dismiss for failure to exhaatate court remedies, Respondent asserts that
part of ground seven, ineffective assistance of agluas stated in the petition and the “motion to
amend or add to brief,” is unexhausted. Thi€ agrees. Upon review of the petition and the
“motion to amend or add to brief,” the Court finds that grounds 1, 2, 3, 4, 5, 6, and 8 of the petition
are exhausted. However, only part of ground Xlmasted. On direct appeal, Petitioner identified
six (6) instances of ineffective assistancecotinsel. In ground seven of his habeas petition,
Petitioner raises the same six (6) instances, buteesielgenth: that trial counsel provided ineffective

assistance in failing to sufficiently argue thla¢ element of “fear” was completely lacking in



commission of Count 1. While thedt six instances were raisedairect appeal and are exhausted,

the seventh claim is unexhausted because it wdaingtpresented to the OCCA on direct appeal.

Also, any additional claim of ineffective assistamf counsel identified by Petitioner in his “motion

to amend or add to brief” that was not raised on direct appeal is also unexhausted. Therefore, the
instant petition is a “mixed petition,” containing b@xhausted claims and unexhausted claims, and

is subject to dismissal without prejudice in its entirety. Ly U.S. at 522 (holding that a
federal district court must dismiss a habeagpus petition containing exhausted and unexhausted
grounds for relief). Furthermore, Petitioner haseailable remedy for his unexhausted claims, an
application for post-conviction relief.

In response to the motion to dismiss, Petitioner states that he raised several claims of
ineffective assistancef counsel in gro sepetition for rehearing submitted for filing after the
OCCA entered its direct appeal opinion. $de. # 11, attached motion for rehearing. In that
motion, Petitioner argued that trial counsel providedféective assistance in failing to object to the
errors raised in proposition I, I, IV, and VI of theect appeal, and in failing to request a severance.

By Order filed January 10, 2011, the OCCA rejected Petitioner’s tendered motion for rehearing,
finding that the motion was not filed acompliance with Rules 3.14 and 3.4(Ryles of the Court
of Criminal AppealsSeeDkt. # 11, attached Order.

The Court finds that the exhaustion requiremenbissatisfied for claims first raised in the
petition for rehearing. The Supreme Court has held that where a constitutional challenge to a state
court conviction has been presented to the statgs“for the first and only time in a procedural
context in which its merits will not be considered unless there areabpad important reasons

therefor[, r]aising the claim isuch a fashion does not ... constitute fair presentation.” Castille v.



Peoples489 U.S. 346, 351 (1989) (internal quotatiorrkeaand citation omitted). Given that the
identified claims of ineffective assistance of counseile raised for the first time in his motion for
rehearing and that the OCCA did not consider the claims presented in the motion based on
Petitioner’s failure to comply with procedural rulesch claims have not been fairly presented to

the State’s highest court for purposes of exhaustionC8eslle 489 U.S. at 351 (“The Court of
Appeals below held ... that the submission ofia claim to a State’s highest court on discretionary

review constitutes a fair presentation. We disagree.”)alsexSt. Helen v. Senkowsk874 F.3d

181, 183 (2d Cir.2004) (“[R]aising a federal clafor the first time in an application for
discretionary review to a state’s highest ¢asrinsufficient for exhaustion purposes.”) (citing

Castille suprg; Scott v. Franklin 122 Fed. Appx. 980, 983 (10tir. 2005) (unpublished).

Accordingly, the Court rejects Petitioner’s claim that exhausted certain claims of ineffective
assistance of counsel by raising them for the first time in a petition for rehearing.

The enactment of the Antitemrem and Effective Death Ralty Act ("AEDPA”) in 1996
“dramatically altered the landscape for federal habeas corpus petitions” by preserving the “total
exhaustion” requirement of Lundgut at the same time imposing a one-year statute of limitations

on the filing of federal petitions. Rhines v. Web®$4 U.S. 269, 274 (2005). $Aa result of the

interplay between AEDPA’s 1l-year statue of limitations &wehdy’s dismissal requirement,
petitioners who come to federaluwsd with ‘mixed’ petitions run té risk of forever losing their
opportunity for any federal review of their unexhausted claims.atld75.

In this case, Petitioner filed his petition for writ of habeas corpus prior to expiration of the
one-year limitations period. Significantly, the pendeoicthis federal action does not serve to toll

the limitations period. Sde@uncan v. Walker533 U.S. 167, 181-182 (200hp(ding that the statue




of limitations is not tolled during the pendenalya federal petition). The one year limitations
deadline has not yet passedlthough Petitioner has more than five (5) months remaining in his
one year limitations period, he nonetheless runssk@fibeing precluded from returning to federal
court after exhausting his claims should this petition be dismissed without prejudice.

Should Petitioner decide to return to state court to exhaust state court remedies, he will be
required to file an application for post-convictiatief in Ottawa County District Court, Case No.
CF-2009-188A, raising his unexhaustdgims. He will also be required to demonstrate “sufficient
reason” for his failure to raise the claims on direct appeal. Ckée Stat. tit. 22, 8§ 1086. For
example, Petitioner may attribute the omissiontled claims on direct appeal to ineffective
assistance of appellate counsel. If so, Petitioleb&required to exhaust any claim of ineffective
assistance of appellate counsel by raising the a¢reims application for post-conviction relief. The
running of the federal limitations period will lsispended as of the date Petitioner files his
application for post-conviction relief and will remauspended during the pendency of his properly
filed post-conviction application. S&8 U.S.C. § 2244(d)(2). If Petitioner fails to obtain post-

conviction relief, the one-year limitation periadll resume running whethe OCCA enters its

Petitioner’s conviction became final for purposéthe one-year limitations period prescribed
by 28 U.S.C. § 2244(d)(1)(A), on February 7, 20a4 90 days after the OCCA affirmed his
conviction on direct appeal on November 8, 2010, when the period for seekKilogari review in
the United States Supreme Court had lapsedL8ee v. Saffle 237 F.3d 1269, 1273 (10th Cir.
2001). The Court notes that the petition fora@ting does not serve to extend the limitations
deadline because it was ritimely filed.” SeeRule 13(3),Rules of the Supreme Court of the
United StatesTherefore, in the absence of statutory or equitable tolling, Petitioner’'s one year
limitations period began to run on February 8, 2@ht, his deadline for filing a timely petition for
writ of habeas corpus is February 8, 2012. Seed States v. HursB822 F.3d 1256 (10th Cir.
2003) (applying Fed. R. Civ. P. 6(a) to calculaEEDPA deadline). Petitioner’s deadline more than
five (5) months away.




Order denying post-conviction relief and Petitioner will have to file a federal habeas petition
containing only exhausted claims in the amount of time remaining in the one-year period.

Although the Court has discretion to issueay $h this matter while Petitioner returns to
state court to exhaust his claims, Rhire$4 U.S. at 276, the Court finds that course of action is
unwarranted in this case. “Stay and abeyanaelysappropriate when the district court determines
there was good cause for the petitioner’s failurexb@ast his claims first in state court.” &.277.
Nothing in the record suggests that Petitioc&n demonstrate “good cause” for his failure to
exhaust each of his claims in state courtmptaofiling his petition. For that reason, the Court
declines to stay this action.

While a “stay and abeyance” is not warrantethis case, the Court will afford Petitioner
the opportunity to file an amended petition to defleéesunexhausted claims and to proceed with the

exhausted claims. S&hines 544 U.S. at 278. Therefore, the petition will be dismissed without

prejudice to refiling after Petitioner exhausts hagestourt remedies, unless within twenty-one (21)
days of the entry of this Order, Petitionerdilen amended petition containing only his exhausted
claims presented in Grounds 1, 2435, 6, and 8, as well as thosaigis of ineffective assistance
of counsel raised in Proposition VII on direct epp If Petitioner fails to file an amended petition
within twenty-one (21) days of the entry ofglorder, the Court wilenter an order granting
Respondent’s motion to dismiss and dismissing dleison in its entirety without prejudice for
failure to exhaust state remedies.

Petitioner is cautioned that if he choosediltlo an amended petition to assert only the
exhausted claims identified herein, he may face significant obstacles if, in a subsequent habeas

petition, he raises the claims that are currently unexhausted. Most notably, a subsequent habeas



petition attacking Petitioner’s convictions entered in Ottawa County District Court may be
characterized as “second and successive” whichdwregjuire the Tenth Circuit Court of Appeals’

pre-authorization to proceed. S#U.S.C. § 2244(b); se¢soTapia v. Lemasted 72 F.3d 1193,

1194-96 (10th Cir. 1999); Brown v. Shank85 F.3d 1122, 1125 n.4 (10th Cir. 1999).

ACCORDINGLY, IT ISHEREBY ORDERED that:

1. The petition for writ of habeas corpus i$raxed petition,” containing both exhausted and
unexhausted claims, and is subject to dismissal in its current form.

2. Within twenty-one (21) days of the entry of this Order, Petitioner may file andade
petition containing only exhausted claims and deleting the unexhausted claims, as identified
herein. If Petitioner files an amended petitdeleting his unexhausted claims, Respondent’s
motion to dismiss will be declared moot.

3. Should Petitioner fail to file an amended petitrathin twenty-one (21) days of the entry
of this Order, the Court will enter an Order granting Respondent’s motion to dismiss and
dismissing the amended petition for a writ obbas corpus without prejudice for failure to
exhaust state remedies.

4. Petitioner's motion to dismiss (Dkt. # 14)dieclar ed moot.

DATED THIS 23 day of August, 2011.

@z% (<. _.:hbjg_e_

Gregory K. Frizzell
United States District Judge
Northern District of Oklahoma



