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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

LAMPTON WELDING SUPPLY CO, )

INC., )
)
Plaintiff, )
)
VS. ) Case No. 11-CV-319-TCK-TLW
)
DONALD R. STOBAUGH, MICHAEL )
L. HIGGINS, and TULSA GAS & )
GEAR, L.L.C. )
)
Defendants. )

OPINION AND ORDER

Before the Court are Defendants’ Motiomsmiss First Amended Complaint (Doc. 43);
Lampton Welding Supply Co., Inc.’s Motion for Partial Summary Judgment (Doc. 46); Defendants
Donald Stobaugh and Tulsa Gas & Gear, L.L.&&ion for Summary Judgment (Doc. 48); and
Defendant Michael Higgins’ Motion for Summary Judgment (Doc. 49).

l. Defendants’ Motion to Dismiss

A. First Amended Complaint

In the First Amended Complaint, PlaifitLampton Welding Supply Co. (“LWS”), a
corporation owned by Marvin Lampton (“Lamptord)leges the following facts. On July 31, 1995,
LWS, Donald Stobaugh (“Stobaughdnd Michael Higgins (“Higgins”) entered into a shareholders’
agreement (“Shareholders’ Agreement”), wdisr LWS acquired 240,000 shares of Alloy Welding
Supply, Inc. (“Alloy”) stock. This represented 4@¥all issued and outstanding stock of Alloy. At
the time of signing the Shareholders’ Agresm Stobaugh and Higgins each owned 180,000 shares
of Alloy stock, which collectively represented 6@%oall issued and outstanding stock of Alloy.
Stobaugh was President of Alloy and a membétsddoard of Directors,and Higgins was Vice-

President of Alloy and a member of its Board of Directors.
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Pursuant to the Shareholders’ Agreement, if on August 1, 2010, LWS, Stobaugh, and Higgins
all still owned their Alloy stock, then LWS was porchase Stobaugh and Higgins’ shares. If the
share price was not agreed upon by Augu010, Higgins and Stobaugh could designate their
appraiser by a date certain. LWS then had ten datysn which to designate its appraiser. If
Stobaugh/Higgins and LWS each designated an aggprdhose two appraisers would designate a
third appraiser. Each of the three appraisers toatetermine the market value of the Alloy shares,
and the final fair marketalue would be the average of the two appraisals that were closest in
amount.

Lloyd Hyle (“Hyle”) and Johnny Stamps (“&nps) were key management employees of
Alloy. At the time of the stock sale, Hyle was Director of Outside Sales, and Stamps was General
Manager. Hyle and Stamps were active participants in the management of Alloy and collectively
worked with Stobaugh and/or Higw as Alloy’'s management team. In 2008, Alloy entered into
Non-Compete and Nondisclosure Agreements title and Stamps (“NCAs”). Hyle and Stamps
agreed that, during their employment with Allayddor a period of one year after termination, they
would not, for purposes of competing with Allopntact or deal with any business or person within
a 100-mile radius of Alloy’s principal place of busss that had been a customer of Alloy or had
become known to them as a prospective custarheXlloy. These parties also entered into
Addendums to the Non-Compete Agreements (“Addendums”), which provided that a reduction of
the employee’s salary or benefits, as set forth in the Addendums, would void the NCAs.

On or about November 1, 2009, the base salaries of all Alloy employees were reduced,
including Hyle and Stamps. On or about Octdhe2010, the base salaries of all Alloy employees
were reinstated to their prior levels. As a tesithe temporary reduction of Hyle and Stamps’ base

salaries, the NCAs were purportedly voided eendered unenforceable. At no time did Stobaugh,



Higgins, or anyone else at Alloy inform Lampton that all employees’ base salaries were reduced
during this period or that the NCAs were paoitedly voided. On aaround July 23, 2010, Stobaugh

and Higgins provided copies ofdiNCAs to Lampton and represented that such agreements were
valid.

In the fall of 2010, a disagreement arose over Stobaugh and Higgins’ compliance with the
appraisal provisions of the Shhotders’ Agreement. This disagment resulted in litigation styled
Lampton Welding Supply, Inc. v. Alloy Welding Supply, Inc., Mi¢h&#fgins and Don Stobaugh
Case No. 10-CV-733-GKF-TLW (“Appraisal Litijan”). During the Appraisal Litigation, LWS,
Stobaugh, Higgins, and Alloy executed a docuneatitled Second Amendment to Shareholders’
Agreement (“SASA”). The SASA provides that,arder to facilitate appraisal of the Alloy stock,
various documents and other information woléd provided to LWS and the three designated
appraisers. Included in the documents thab&ugh, Higgins, and Alloy agreed to provide were
“[c]opies of all employment agreements and cactis that will survive and continue beyond August
1, 2010, together with a schedule of employees hiliagd, current compensation, and fringe benefits
(including 401(k) plan, profit sharing plan, health insurance and life insurance).” This provision was
included in the SASA because Stobaugh andgghis had previously resisted providing
documentation necessary for the appraistimdtely, Stobaugh and Higgins designated Car, Riggs
and Ingram (“CRI”) as their appraiser. 1ISMesignated Adams Brown Beran & Ball (“ABBB”) as
its appraiser. Together, CRI and ABBB dgsited Curzon, Cumby and Kunkel (“CCK”) as the
third appraiser (collectively the “Appraisers”).

In or around December of 2010, LWS alleges that Hyle approached Stobaugh about the

possibility of joining him in a welding gas and supply company following the stock sale. In early



January 2011, Stobaugh allegedly learned thadmsand fellow Alloy employee, Steve Stobaugh,
and his wife, along with Hyle and Stamps, wpoechasing commercial property in Sapulpa.

On or about January 5, 2011, representatvésBBB met with Stobaugh, Higgins, Steve
Stobaugh, and others to gather information foruappraising the value of Alloy’s stock (“January
5 Meeting”). During the January 5 Meeting, ABBBked the Alloy representatives about various
risk assessments that should be considereeé eytpraisal, including the stability of key employees,
key customer risks, and competitive encroachméumtno time during the January 5 Meeting did
Stobaugh, Higgins, or any Alloy representative inform ABBB of the salary reductions or that the
NCAs were considered by anyone at Alloy to be invalid. At no time during the January 5 Meeting
did Stobaugh, Higgins, or any Alloy representatinform ABBB that Stobaugh and/or any other
Alloy employees intended to (1) start a new besmin the Sapulpa area to sell welding and
specialty gases and related equipment and suppli€®) solicit current Alloy employees to invest
in or work for this new company. LWS allegeattirduring or shortly after the January 5 Meeting,
Steve Stobaugh, on behalf of Stobaugh and Higdgomsvarded a copy of the non-compete and
nondisclosure form agreement that Alloy used with all of its employees but did not include or
otherwise identify the Addendums applicable to Hyle and Stamps.

Upon LWS’s information and belief, repegatives of CRI and CCK also met with
Stobaugh and Higgins to gather information for use in appraising the fair market value of Alloy’s
stock. Neither Stobaugh nor Higgins informedriggresentatives of CRI or CCK that the NCAs
were considered by anyone at Alloy to be voidnealid or that Hyle Stamps, Stobaugh, and/or
Higgins intended to (1) start a new businessénShpulpa area to sell welding and specialty gases
and related equipment and supplies, or (2) solicit current Alloy employees to invest in or work for

this new company.



On or about January 10, 2011, Stobaugh and Higgins had certain documents forwarded to
Lampton and the Appraisers in accordance WithSASA. Included in the documents provided
were the NCAs, and such were representedvalictagreements. During the course of discussions
between LWS, Stobaugh, and Higgins that lethéoSASA, Lampton requested that Stobaugh and
Higgins enter into non-compete agreements wilbyA Stobaugh and Higgins declined to enter into
any non-compete agreements, instead represgetttiLampton that neither Stobaugh nor Higgins
had any intention to and would nntany way compete with Alloy &dr the close of the stock sale.
Lampton and LWS relied on Stobaugh and Higgins'eésentation that they would not compete with
Alloy and dropped its request for non-compete agreements with Stobaugh and Higgins.

Lampton believed that Hyle and Stamps wheetwo most important members of the Alloy
management team. Prior to March 9, 2011, Lampton offered to promote Hyle to President of Alloy
and intended that Hyle would promote Startgp¥ice President of Alloy upon the completion of
the stock purchase. The Appraisers assignee valthe Alloy stock based on the belief that Hyle
and Stamps had enforceable NCAs and thah I8itmps and Hyle would be active in the
management of Alloy.

In or around late February 2011, the Appraisers each completed their appraisal. CRI
appraised the value of the Alloy stock at $18.78sb@re, ABBB appraised the value of the Alloy
Stock at $8.33 per share, and CCK appraised the value of Alloy stock at $11.77 per share. Pursuant
to the original Shareholders’ Agreement, tharshprice was the average the appraised value as
determined by ABBB and CCK, or $10.05 per share. LWS closed on the purchase of Stobaugh and
Higgins’ Alloy stock on March 9, 2011. Stobaughd Higgins were each paid $1,809,000.00 for

their 180,000 shares.



Upon LWS’s information and belief, prieo March 9, 2011, Stobaugh began efforts and
preparations to form a new company, Tulsa Gas & Gear (“TGG”), to sell welding and specialty
gases and related equipment and supplies and aodirect competitor of Alloy. Such planning
allegedly included preparations for forming T@&d recruitment of employees from Alloy, such
as Steve Stobaugh, Hyle, and Stamps, to investdiior work for TGG. At no time prior to the
March 9, 2011 closing of the stock purchase dab&ugh or Higgins reveal to Lampton or the
Appraisers the following: (1) that Alloy hagduced base salaries from November 1, 2009 to
October 1, 2010; (2) that Stobaughgsins, or anyone at Alloy believed that the NCAs were void,
(3) that Hyle had alerted Stobaugh in or around Déegmof 2010 of his interest in starting his own
welding supply business after Alloy was sold; (4) that Hyle, Stamps, Steve Stobaugh, and
Stobaugh’s wife had purchased commercial property in Sapulpa, presumably for the purpose of
forming a competing welding gas and supply campthat later became TGG,; (5) that Stobaugh
was aware that other Alloy employees were takiegs to establish a new company in the Sapulpa
area to compete directly withlloy; or (6) that Stobaugh wodljoin other Alloy employees in
forming the new company and that Stobaugh would solicit Alloy employees to terminate their
employment with Alloy and to invest in and/or work for the new company.

On March 9, 2011, the same day Stobaugh agdihi closed on the stock sale, TGG was
registered with the Oklahoma Secretary of St8teortly thereafter, TGG opened a facility less than
five miles from Alloy’s principal place of bus#ss. Upon LWS'’s information and belief, Stobaugh
owns, controls, or has a financial interest, eithezctly or indirectly, iInTGG. Also on March 9,
2011, the parties stipulated to dismissal of the Appraisal Litigation.

On April 29, 2011, Alloy sued TGG and five former Alloy employees in Tulsa County

District Court, including Hyle and Stamps, glileg breach of the NCAs and seeking damages and



injunctive relief (“Alloy Litigation”). Alloy filed a Motion for Temporary Restraining Order, which
was never ruled upon by the coufithe Alloy Litigation docket sheet, at least as of March 2012,
indicates that there has been little to no activitthancase since it was filed. No scheduling order
has been entered.

On May 23, 2011, LWS filed this action. In its First Amended Complaint, LWS asserts
seven causes of action. First, LWS alleges 8tobaugh and Higginsdached the SASA by (1)
failing to disclose that Hyle and Stamps’ comgegtion had been diminished, thereby voiding their
NCAs; (2) failing to disclose Stobaugh’s knowledge,ntitens, efforts, and actions to invest in or
establish a competitor to Alloy; (3) failing to disclose that Stobaugh was soliciting Alloy employees
to be employed by a new company in which Stgfreowned an interest; and (4) failing to operate
Alloy in the ordinary course (“breach of contract claim”).

Second, LWS alleges that Stobaugh and Higgins (1) impliedly agreed not to employ Hyle
and Stamps in competition with Alloy when thagserted the enforceability of the NCAs and
accepted the benefit of an inflated stock pramed (2) Stobaugh, Higgins, and/or TGG breached
such implied agreement by inducing Hyle and $tsuo terminate their employment with Alloy,
accept employment with TGG, and solicit bussmdérom Alloy customers (“breach of implied
contract claim”).

Third, Lampton alleges th&tobaugh and Higgins made material misrepresentations of fact
to LWS and the Appraisers and/or failed to disclosgerial facts, including (1) the viability of the
NCAs, (2) efforts and preparations by Stobaugimtest in or form a competitor of Alloy, and (3)
Stobaugh’s efforts to solicit Alloy employees itovest in or accept employment with a new

company in which Stobaugh owns an interest (“actual fraud claim”). Fourth, LWS alleges that



Stobaugh and Higgins committed constructive fiayidresenting the voided NCAs to LWS and/or
the Appraisers (“constructive fraud claim”).

Fifth, LWS alleges that it is entitled to recotbe reasonable value of benefits derived by
Stobaugh and Higgins from their material misrgpreations to LWS and the Appraisers under the
equitable doctrine of unjust enrichment (“unjust enrichment claim”). Sixth, LWS alleges that
Stobaugh breached a fiduciary duty when he withinelevant information from LWS and the
Appraisers (“breach of fiduciary duty claim”). Finally, Lampton seeks an injunction restraining
TGG, Stobaugh, and Higgins from (1) soliciting catreustomers of Alloy for the one-year period
following Hyle and Stamps’ employment with Allognd (2) disclosing proprietary information of
Alloy obtained by Stobaugh, Hyle, or Stamps during their employment with Alloy.

B. Discussion

Defendants moved for dismissal of all claijmssuant to Federal Rule of Civil Procedure
12(b)(6), arguing thafl) LWS has failed to state any claim for relief; (2) the Court should abstain
from deciding this action based on tBelorado Riverabstention doctrine and the pending Alloy
Litigation; and (3) LWS’s claims are precluded becdheg could have been raised in the Appraisal
Litigation.

1. Failure to State a Claim

In considering a motion to dismiss under RL2¢b)(6), a court must determine whether the
plaintiff has stated a claim upon gh relief may be granted. Thequiry is “whether the complaint
contains ‘enough facts to state a claimetitef that is plausible on its face.Ridge at Red Hawk,
LLC v. Schneide93 F.3d 1174, 1177 (10th Cir. 2007) (quote]l Atlantic Corp. v. Twombly
550 U.S. 544)). In order to survive a Rule 12(pji@®tion to dismiss, a gintiff must “nudge [ ]

[his] claims across the line from conceivable to plausibl&¢hneider493 F.3d at 1177 (quoting



Twombly 127 S. Ct. at 1974). Thus, “the mere metajglaypossibility that some plaintiff could
prove some set of facts in support of the pleadaidhslis insufficient; the complaint must give the
court reason to believe that this plaintiff hasasonable likelihood of mustering factual support for
these claims.”Schneider493 F.3d at 1177.

In their motion to dismiss, Defendants argue that LWS’s claims are “based on the faulty
assumption that Defendants had a duty to inform Lampton that the non-compete agreements with
Hyle and Stamps were unenforceabléDefs.” Mot. to Dismiss 3.) Defendants also argue that the
NCAs were unenforceable under Oklahoma common law and that any non-disclosure regarding the
salary reductions was therefore harmless.

First, the Court concludes that DefendantgeHailed to meet their burden of showing that
the First Amended Complaint fails to state any pilale claim for relief. The motion to dismiss fails
because it is not directed to any particldeEnm and does not explain how the “lack of duty”
argument explained above negates the elememnty piaticular claim. For example, LWS alleges
a breach of contract claim. &uclaim does not have a “dutglement; it will instead turn upon the
terms of the contract. Inddition, actual fraud doesot have a “duty” element. Thus, even
assuming Defendants are correct that they had no legal “duty to inform Lampton that the non-
compete agreements with Hyle and Stamps weemnforceable,” this does not necessarily warrant
dismissal of all claims.

Second, construing the motion to dismiss for failure to state a claim as limited to the
constructive fraud/breach of fiduciary duty claitmsth of which have a “duty” element, the motion
must be denied. The motion focuses exclugivalthe alleged non-disclosures/misrepresentations
regarding the NCAs. The motion to dismiss igndhes LWS has alleged several other bases for

constructive fraud/breach of fiduciary duty, inchuglifailure to disclose facts regarding Stobaugh’s



intentions to form TGG, Hyle’s intentions lwave Alloy following the stock sale, and Stobaugh’s
family members’ alleged purchase of commercial property during the appraisal process. Again,
assuming Defendants are correct as to theemborceability of the NCAs, Defendants have not
shown entitlement to dismissal of the constrietraud and/or breach of fiduciary duty claims.

Finally, the NCAs’ actual enforceability under Oklahoma common law is not a legal question
that requires resolution in this lawsuit. Imsthtigation, LWS does not seek to enforce the NCAs.
It seeks money damages flowing from LWS’s and/or the Appraisers’ reliance on the NCAs in
valuing the stock. Assuming the NCAs werdirety unenforceable even prior to the salary
reductions, this does not necessarily lead to the conclusion that any misrepresentations or non-
disclosures related to such agreements werelassmLWS may attempt to prove that presentation
of the NCAs as enforceable caused it finant#m, and the question of actual legal enforceability
is simply not before the Court. Again, thare, even accepting Defendants’ legal premise as
accurate, Defendants have failed to demonstratsuicatpremise warrants dismissal of any claims
for relief.

2. Colorado River Doctrine

“The Colorado Rivedoctrine applies to situations involving the contemporaneous exercise
of concurrent jurisdictions . . . by state and federal couftsx’v. Maulding 16 F.3d 1079, 1080
(10th Cir. 1994) (internal citations omitted).tifough not a true form of abstention, the doctrine
is often treated as a form of abstention amgigerned by the general principle that abstention from
the exercise of federal jurisdiction is the exception, not the &ée id. “The doctrine permits a
federal court to dismiss or stay a federal action in deference to pending parallel state court
proceedings, based on considerations of wiseigididdministration, giving regard to conservation

of judicial resources and comprehensive disposition of litigatidn(internal quotation omitted).

10



The decision of whether tismiss or stay under ti@lorado Riverdoctrine rests in the discretion

of the district court.ld. at 1081. However, federal courts/ba “virtually unflagging obligation”

to exercise the jurisdiction given them, andc¢ltining to exercise jurisdiction based on@worado

River doctrine is appropriate only in exceptional circumstanced.” This is because, “in the
absence of weightier considerations of constitutional adjudication and state-federal relations, the
circumstances permitting the dismissal of a federal suit due to the presence of a concurrent state
proceeding for reasons of wise judicial administration are considerably more limited than the
circumstances appropriate for abstentidd.(quotation omitted) (citinGolorado River424 U.S.

at 817-18).

As the first step in the anadis, a court must determine whether the state and federal
proceedings are parallét. Suits are parallel “if substantially the same parties litigate substantially
the same issues in different forumkl’ (quotation omitted). In determining whether state and
federal proceedings are parallel, the Tenth Circuit has instructed courts “to examine the state
proceedings as they actually exist,” as opposed to examining how the state proceedings “could have
been brought in theory.Id. This approach is prefred by the Tenth Circuit because, in order to
stay or dismiss based on fielorado Riveidoctrine, the state court litigation must be an “adequate
vehicle for the complete and prompt region of the issue between the partiedd. If the
Colorado Rivedoctrine is invoked, a federal court shotiidve nothing further to do in resolving
any substantive part of the caséd” at 1081-8Zquotations omitted). Only if the suits are parallel
does a court analyze whether “exceptional circunestsinexist to justify a stay or dismissal under
the Colorado Riverdoctrine. Fox, 16 F.3d at 1081.

The Alloy Litigation and this case are not paralléicst, the two most crucial parties in this

litigation — LWS andStobaugh — are not parties to the Alloy Litigation. While LWS could have
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joined in the suit with Alloy ad also could have named Stobaagha defendant, it elected not to
do so. The Court must considee tAlloy Litigation in its existingstate and not its potential state.
As they currently exist, the two lawsuits do notalve substantially the same parties. Second, the
Alloy Litigation is not an adequate vehicle for the complete and prompt resobftahissues
presented in this case. One question in thisalitgy is whether LWS suffered damages in the form
of paying an inflated stock purchase price as a result of Defendants’ conduct. Alloy has not and
cannot recover these damages because Alloy digaydfor the stock. Were this Court to abstain
under theColorado Riverdoctrine, there would be substantive issues left for the Court to resolve
at the conclusion of the Alloy Litigation. Theredothe two suits are not parallel, and the Court
finds no reason to dismiss or stay the case in deference to the Alloy Litigation.
3. Claim Preclusion

Defendants’ final argument is that all of Lampton’s claims are barred because they could
have been raised in the Appraisal Litigatidsnder the doctrine of claim preclusion, also known
asres judicata a final judgment on the merits of an action precludes the parties from relitigating
issues that were or could haveen raised in that actioRelt v. Utah 539 F.3d 1271, 1281 (10th
Cir. 2008). The elements of claim preclusion &} a final judgment on the merits in an earlier
action; (2) identity of parties or privies in the tawits; and (3) identity of thcause of action in both
suits.”ld. (internal quotations omitted). Even wheredé elements are satisfied, claim preclusion
does not apply unless the litigant had a full anddpgortunity to litigate the aim in the prior suit.
Plotner v. AT & T Corp. 224 F.3d 1161, 1170 n.4 (10th Cir. 2000) (explaining that some courts
characterize the “full and fair opportunity” questasa fourth element, while others characterize

it as an exception, but that it makes little differeimgeractice). “Generally, claim preclusion is an
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affirmative defense and it is incumbent upon tHew@ant to plead and prove such a defenBelt,
539 F.3d at 1283.

LWS challenges whether Defendants can demnatesthe third element — namely, identity
between the cause of action iretAppraisal Litigation and this lawsuit. The Tenth Circuit has
adopted the “transactional approach” to this eldpveimich means that a “cause of action” includes
“all claims or legal theories of recovery that arisom the same transaction, event, or occurrence.”
Plotner, 224 F.3d at 1170 (internal quotations omitte@hus, when a claim arises from the same
transaction as that underlying the first lawsuitisiimply presented “under the rubric of slightly
different legal theories,” it is precludetd. (holding that the “transaction” was the sale of certain
property and that the new claims for reli&f|though now stated under new legal theories, all
ultimately relate to a claim #t defendants’ wrongdoing reduced the price she received for that
property — an issue squarely before the court in [the prior case]”).

Defendants cannot demonstrate the third eléwieciaim preclusion. The “transaction” at
issue in the Appraisal Litigath was enforcement of the Shianéder Agreement for purposes of
completing the stock sale. Specifically, LWS sought a declaratory judgment mandating the
appointment of a single receiver and gainingtheessary access to books and records to appraise
the value of the Alloy stock, aft&tobaugh and Higgins allegedly re@d to fully cooperate in the
appraisal process. One result of the Apprdigagation was the parties’ execution of the SASA.
The “transaction” at issue in this case is tieged breach of the SASA and fraud that took place
during the appraisal process.tthe Court’s view, although both caggmnerallyrelate to the stock
sale, the two cases cannot be said to involvedahe “cause of action©ne was meant to facilitate
the stock sale (and was terminated upon closirthestock sale), while the other was meant to

remedy breaches and fraud that allegedly occurred during the stock sale.
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Further, whether viewed as a fourth element of claim preclusion or as an exception, LWS
did not have a full and fair opportiimto litigate its claims in th&ppraisal Litigation. The parties
stipulated to dismissal of that case on Ma®¢t2011, the closing date of the stock sale. LWS
contends that it did not discoviére breaches and fraud alleged in this case until after that date —
namely, until during prosecution of the Allaytigation. Although Defendants argue that LWS
should have discovered the non-enforceabilitthefNCAs prior to March 9, 2011 and could have
asserted those claims in the Appraisal Litigation, this argument again ignores the larger scope of
LWS'’s claims in this case. The allegations are that Defendants undertook an overall scheme to
defraud LWS and inflate the stopkice, including misrepresentatis and omissions regarding the
commercial property contract, Stobaugh’s intemsiregarding TGG, and the non-enforceability of
the NCAs. LWS did not have a fahd fair opportunity to litigate all such claims prior to March 9,
2011, and claim preclusion does not apply.

Defendants’ Motion to Dismiss First Amended Complaint (Doc. 43) is DENIED in its
entirety.

Il. Defendants’ Motions for Summary Judgment and LWS’s Motion for Partial Summary
Judgment

A. Factual Background

The allegations in the First Amended Complaint, as set$apgraPart I.A., are incorporated
by reference as background information pertaimingpe summary judgment motions. Such facts
are not, however, accepted as true for purpodée ébllowing summary judgment analysis. Where

necessary, the Court will explain and set forthf#loés contained in the summary judgment record.
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B. Standard

Summary judgment is proper only if “there is no geniissue¢ as to any materia fact, and
the movincg party is entitlec to judgmen as a matte of law.” Fed. R. Civ. P56(c). The moving
party bear: the burder of showin¢thainc genuincissue of materia fact exists See Zamorav. Elite
Logistics Inc., 44€F.3d 1106, 1112 (10th Cir. 2006). The Court resolves all factual disputes and
draws all reasonable inferencedamor of the non-moving partyld. However, the party seeking
to overcomi a motior for summary judgment may not “rest on mekegations” in its complaint
bui mus “set forth specific facts showing that there is a genuine issue for trial.” Fed. R. Civ. P.
56(e). The party seeking to overcome a motion for summary judgment must also make a showing
sufficient to establish the existence of th@tements essential to that party’s caSee Celotex
Corp.v. Catrett 477 U.S. 317, 323-33 (1986). The relevagal standard does not change where
the parties file cross motions for summary judgtnand each party has the burden of establishing
the lack of a genuine issue of material faatl entitlement to judgment as a matter of |8&e Atl.
Richfield Co. v. Farm Credit Bank of Wichi@226 F.3d 1138, 1148 (10th Cir. 2000).

C. Breach of Contract (Stobaugh, Higgins)

On December 24, 2010, as a direct resulthef Appraisal Litigation, LWS, Stobaugh,
Higgins, and Alloy entered into the SASA. Swdreement identifies the Alloy Litigation as the
“pending litigation” and grants Alloy, Stobaugh, adidjgins an extension of time to answer until
the closing date of the stock sale. It also ptesithat, if the closing has not occurred by a certain

date, LWS may proceed with the litigation or exsecdbther options. With respect to cooperating

' The parenthetical following each cause of action indicates the defendants against
whom the claim is asserted.

15



with the Appraisers, the contract imposes specific and detailed obligations upon Stobaugh and
Higgins. Specifically, Section 3(c) of the SA (“8 3(c)”) provides in relevant part:

(c) Providing of Information As soon as possible following the Effective Date,
the Company, Higgins and Stobaugh shalvie the following information to (1)
LWS, (2) Carr, Riggs & Ingram, LLC, ¢éhappraiser appointed by Higgins and
Stobaugh, (3) Adams Brown Beran & Ball Chartered, the appraiser appointed by
LWS, and (4) Curzon, Cumbey & Kunkel, PLLC, the appraiser appointed by the
other appraisers:

(v) Copies of all employment agreements and contracts that will survive and
continue beyond August 1, 2010, together waigthedule of employees, date hired,
current compensation, and fringe bendfitsluding 401 (k) plamprofit sharing plan,
health insurance and life insurance).

(viii) A summary of operations, including j4&ey personnel, key customers, past

and future growth rates, and (B) an assessment of cyclical risk, risk of competitive

encroachment, and operating concentrations.

(ix)  The information necessary for thppraisers to understand how the change

in ownership will affect future operations and cash flow.

(x) A list of any anticipated changesfirture operations, products, personnel or

employment policies, together with any information regarding adjustments necessary

to normalize prior officer compensation and bonuses with future operations.

(xit)  Alist of all contracts and product séce agreements with customers, setting

out the expiration date of each agreemeogiether with copies of all of the

agreements.

(Id.) Higgins and Stobaugh also agreed to bervigeved by the appraisers. The parties also
“agree[d] to reasonably cooperate with eacheptand with the appraisers in providing this
information and reasonable access to such inftomand other information reasonably requested”
through the closing dateld()

In their motions for summary judgmentp8augh and Higgins argued that they cannot be
liable for breach of contract because the SASA did not contractually obligate them to render any
“legal opinions” to LWS regarding the NCAs. @&vif true, this does not entitle Stobaugh and
Higgins to summary judgment. LWS does not contend that Stobaugh and Higgins breached §

16



3(c)(v) by providing the NCAs and then failingdpine on their legal enforceability. LWS contends
that, by providing the NCAs when they knew bogld have known that such agreements were void
due to Hyle and Stamps’ prior salary decreassy, thieached their agreement to provide copies of
only those agreements that “will survive and continue beyond August 1, 2010.”

Stobaugh and Higgins also argued that themoabe liable for breach of contract because
Lampton and/or the Appraisers also had accesg teatlary reduction records. However, this is not
material to the question of whether Stobaugh agdjids fully complied with their own contractual
obligations. The record reflects that Lampton n@isnvolved in the daily operations of Alloy and
only reviewed the monthly financial statements. LWS had incentive to contractually obligate
Stobaugh/Higgins to provide certain informationti@ best of their alties, even when such
information was also technically available tagton. As argued by LW&{ least one purpose of
the SASA was to ensure Stobaugh and Higgins provided full disclosures to assist in valuing the
stock sale, since Lampton lacked knowledge raggrdiaily operations and decisions. Therefore,
this argument is unavailing as a defense to the breach of contract claim.

Stobaugh and Higgins further argued that tbeyld not have breached the SASA because
the NCAs were unenforceable under Oklahoma conlenen The Court has already rejected this
argumentsee supra PartB.1, and nothing in the summanrydgment record changes the Court’s
analysis. In addition, at least with respect to Stobaugh, the motion ignores the larger scope of
LWS'’s breach of contract claimaigpst him. The summary judgnteacord includes evidence that
Stobaugh may have known about but failed to disclose several pieces of information relevant to “risk
of competitive encroachment,” in violation®8(c)(viii), and may have known about but failed to
disclose that Alloy’s bulk gas contracts witlmerican Alloy Steel, Inc. and Energy Exchanger

Company had been cancelled, in violation of 8 3(c)(xii). While not an exhaustive list, these
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examples demonstrate that LWS’s breachaftiact claim against Stobaugh is not limited to
breaches associated with the NCAs. Acocdly, neither Stobaugh nor Higgins is entitled to
summary adjudication on the breach of contract claim.

D. Breach of Implied Contract (Stobaugh, Higgins, TGG)

By statute, an “implied contract is one, thastence and terms of which are manifested by
conduct.” Okla. Stat. tit. 15, § 33. Oklahoma law also provides that “[a] voluntary acceptance of
the benefit of a transaction is equivalent to a eah$o all the obligations arising from it so far as
the facts are known, or ought tokeown to the person acceptindd. § 75;see also Wattie Wolfe
Co. v. Superior Contractors, In&17 P.2d 302, 308-09 (Okla. 1966). When determining whether
an implied contract exists, the Oklahoma Supreme Court considers “(a) the parties’ acts, conduct
and statements as a whole, (b) whether there was a meeting of the minds on the agreement’s
essential elements, the parties’ intent to enterancontract upon defidgerms, and (d) whether
one of the parties has relied in gdaih upon the alleged contracDixon v. Bhuiyan10 P.3d 888,

891 (Okla. 2000).

LWS explained its implied contract claim as follows:

Stobaugh represented that Hyle and Stamps’ Employment Agreements were valid

and would survive and continue beyoAdgust of 2011. $taugh received a

benefit from the inflation of the value bis shares of Alloy stock based on that

representation. Stobaugh then partnerga Myle and Stamps, taking advantage of

the fact that they were not restricteddmgployment agreements that he represented

were valid and would continue. Had Hyle and Stamps gone to work with an

organization in which Stobaugtas not involved, they would have been free of the

restrictions of the agreements. In this case, however, Stolsaigtred into an

implied agreement that he would trélaé Employment Agreements as valid and

enforceable , which would have prevahtéyle and Stamps from soliciting Alloy

customers for one year after TGG’s fotmoa. In all fairness, Stobaugh ought to be

found to have made an agreement to uphaddfagreements, at least as to himself
and any business from which he benefits.
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(Resp. to Stobaugh’s Mot. for Summ. J. 19-20 (intlesit@tions omitted).) This is the same theory
asserted against Higgins, except LWS admittedHliggins has not yet attempted to benefit from
the non-enforceability of Hyle and Stamps’ NCASe€Resp. to Higgins’ Mot. for Summ. J. 11.)
Although somewhat difficult to understand, the Canteerprets LWS'’s implied contract theory as
follows: (1) LWS and Stobaugh/Higgins entered into an implied contract whereby
Stobaugh/Higgins agreed to treat Hyle and $&nMNCAs as enforceable; (2) they did so by
“voluntarily accepting” the benefit of an increased stock price; and (3) they breached such
agreement.

Stobaugh and Higgins are entitled to summadgment on LWS’s implied contract claim.
Considering the fourafctors outlined above iDixon, there is no evidence that LWS and
Stobaugh/Higgins reached any type of agreementaegawhat would occur in the event that (1)
the NCAs were actually void; and (2) Stobaugt/ar Higgins formed a competitive company with
Hyle and Stamps as co-owners or employees.eftige theory of LWS’s lawsuit is that LWS was
misled/not informed about the non-enforceabibfythe NCAs and the existence of a potential
competitor being formed by Alloy employeesThis negates the possibility that LWS or
Stobaugh/Higgins somehow impliedly agreed taneregarding these future possibilities as part
of the stock purchase agreement. LWS caen@drce an “implied contract,” where it was not
aware of such agreement or its terms at the time of formation.

In Wattie Wolf the principle case relied upon by LWS, the party seeking to enforce the
implied contract performed a service, the otbarty accepted the service, and then the accepting
party refused payment. Atthe time of acceptimgservice, the corresponding obligation (payment)
was obvious, and the amount was undisputed. The court reasoned:

We think that the circumstances g$etth in 15 O.S.1961, Sec. 75, supra, are
“circumstances which, according to the oty course of dealing and the common
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understanding of men, show a mutual interddotract,” and that the conduct of the

parties in the case at bar manifestedekistence of a cordct between them for

Superior to do all of the wh that it did. As mentioned above, there is no question

concerning the amount of Wolfe’s obligati, if there was a contract covering the

entire sewer line ditch.

Wattie Wolfe 417 P.2d at 308-309 (quotiRay F. Fischer Co., Inc. v. Loeffler-Green Supply Co.,
Okla, 289 P.2d 139, 141 (Okla. 1955)). Here, Stobaugh and Higgins accepted the stock sale
payment. While this was the “voluntary acceptasfdbe benefit of a trasaction,” such acceptance
cannot obligate Stobaugh and Higgito the implied terms LWS seeks to impose — namely,
enforcement of the NCAs regardless of their legdidity or invalidity. Such term was never
impliedly agreed to by the parties at the time of the sale, nor was such obligation obvious to both
parties at the time of the stock séle.

With respectto TGG, LWS has not articulated any discernable theory as to how TGG entered
into an implied contract with LWS at the timetbé stock sale. TGG was not yet in existence, and
TGG cannot be bound to any implied contractigsins allegedly created thereby. Thus, all
Defendants are entitled to summary adjudication as to this claim.

E. Fraud (Stobaugh, Higgins)

Fraud is “a generic term with multiple meags” and can be applied in either legal or
equitable causes of actioklanokoune v. State Farm Mut. Auto. Ins.,@6.P.3d 1081, 1086 (Okla.
2006) (quoting?atel v. OMH Med. Ctr., Inc987 P.2d 1185, 1199 (Okla. 1999)). Fraud is divided

into two categories — actual and constructive fratede Patel987 P.2d at 1199. “[A]ctual fraud”

is the “intentional misrepresentation or concealment of a material fact which substantially affects

? In addition to the lack of contract formation, LWS has no evidence that Higgins
breached the terms of LWS’s alleged implied contract because Higgins has no association with
TGG and has not employed or attempted to employ Hyle or Stamps.
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another person.” Id. “To constitute actual fraud, there must be an intentional deception.”
Faulkenberry v. Kansas City S. Ry. (&02 P.2d 203, 206 n.6 (Okla. 1979).

In contrast, “[c]onstructive fraud involves the breach of either a legal or equitable duty.”
Manokoune45 P.3d at 1086 (internal quotation omittedpnstructive fraud “does not necessarily
involve any moral guilt, intent to deceive, or a¢tliahonesty of purpose and may be defined as any
breach of a duty which . . . gains an advantagthfoactor by misleading another to his prejudice.”
Id. at 1086-87 (internal alteration and quotation omitte€e@ Specialty Beverages, L.L.C. v. Pabst
Brewing Co,537 F.3d 1165, 1180-81 (10th Cir. 2008) (appy®klahoma law and explaining that,
under a theory of constructive fraud, “[t]here is nguieement . . . that th@aintiff prove that the
defendant acted with the intent to deceiv@gtel v. OMH Med. Center, In@87 P.2d 1185, 1199
n.49 (Okla. 1999) (“Constructive fraud does not regn intent to eceive, and liability for
constructive fraud may be based on negligent or even innocent misrepresent&@emtri)v. Am.
Motorist Ins. Co,.867 P.2d 468, 471 (Okla.1994n contrast with actual fraud, constructive fraud
does not require an intent to deceiveSfate ex rel. Okla. Bar Ass’n v. LIqytB7 P.2d 855, 860
n.16 (Okla. 1990) (“Even an innocent misrepresgon may constitute constructive fraud where
there is an underlying duty to correcthform a person of the facts.’yge alsdkla. Stat. tit. 15,

8 59 (defining constructive fraud as “any breathuty which, without an actually fraudulent
intent, gains an advantage to the person ult,far any one claiming under him, by misleading
another to his prejudice, or to the prejudice of any one claiming under him”).

1. Constructive Fraud®

The elements of constructive fraud are:

> In their briefs, the parties did not present separate arguments regarding LWS'’s claims

for constructive fraud and actual fraud. The Court finds it necessary and helpful to do so.
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(1) That the defendant owed plaintiff a duty of full disclosure. This duty could be

part of a general fiduciary duty owed byettlefendant to the plaintiff. This duty

could also arise, even though it might not exist in the first instance, once a defendant

voluntarily chooses to speak to plaintiff about a particular subject matter;

(2) That the defendant misstated a fact or failed to disclose a fact to plaintiff;

(3) That the defendant’s misstatement or omission was material;

(4) That plaintiff relied on defendant'saterial misstatement or omission; and

(5) That plaintiff suffered damages as suleof defendant’s material misstatement

or omission.

Specialty Beverages, L.L.(537 F.3d at 1180-81 (internal quicda omitted) (applying Oklahoma
law). Those elements can be summarized atuty) (2) misstatement or omission, (3) materiality,
(4) reliance, and (5) damages.

In the First Amended Complaint, LWS has asserted a limited theory of constructive fraud
related to Stobaugh/Higgins’ presentation of theAdG- namely, that “Stobaugh and Higgins took
actions that voided the employment agreements and thus knew or should have know that the
employment agreements provided to the appraiseeswoed” and that this “presentation of voided
documents to the appraisers constituted consteutiiud.” (First Am. Compl. § 75.) The Court
concludes that LWS has presahgufficient evidence to reachjiy on this constructive fraud
theory. First, by virtue of thSASA, a jury could conclude that Stobaugh and Higgins owed LWS
a duty of full disclosure. Thedtirt need not decide whethepnBaugh and Higgins owed a status-
based duty of disclosure because they “voluntarily chose” to provide information on the same
subject matter as the alleged fraud — namely, the NCAs. This is sufficient to survive summary
judgment as to the “duty” element.

Second, LWS has presented sufficient evagethat Stobaugh and Higgins “misstated a

fact”— namely, that the NCAsould continue beyond August 2010 andfailed to disclose a fact”

* Based on the above law, the Court does not presently intend to instruct in strict
accordance with Oklahoma Uniform Jury Instruction 18.2, which requires intent of creating a
false impression of the actual facts.
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— namely, that they had reduced salaries iratimh of the Addendums. There is evidence in the
summary judgment record that such misrepresentation/omission occurred (1) via emails sent to
Lampton and the Appraisers by Stobaugh and Hgjgagents — namely Steve Stobaugh and/or
Steve Ray; and/or (2) during the interviews with the Appraisers. Contrary to Defendants’
arguments, the Court considers the alleged misstatement and/or concealment to be one of fact rather
than of law. The crucial misrepresented or n@tldsed fact is the salary reduction. Further, even
assuming the alleged misstatement/non-discéosauld be considered one of lawe,, the legal

validity or invalidity of the NCAs, it carried with express or implied facts regarding the absence

of any reductions of the salarigst forth in the AddendumSee generallg7 Am. Jur. Fraud, § 100

(“A misrepresentation of law may be a basis foaetion for fraud if it includes express or implied
misrepresentations of fact.”).

Third, Defendants again argue that no cartdive fraud occurred because the NCAs were
unenforceable under the common law and for reasons other than the alleged factual
misrepresentation/omission regarding salary redns. Presumably, this argument attacks the
elements of materiality and damages,, if the NCAs were unenforceable for other reasons, the
alleged fraud could not have been materighwappraisal and could not have caused LWS any
harm. However, LWS has presented sufficientlevce to survive summajydgment as to the
elements of materiality and damages. AgeaDonald Chesser testified that, had he knaver,
alia, that the NCAs were void due to salary reductions, his appraisal would have “reflected these
increased risk factors” and he “would have redubedappraisal value of the Alloy stock.” (Pl.’s
Resp. to Summ. J., Ex. O.) Further, Stobaughtigdins both testified that the original purpose
of the NCAs was to add value to the company. This indicates that the alleged constructive fraud

could have been material to the valuation and could have caused damage to LWS.

23



Finally, Defendants contend that no coustive fraud occurred because Lampton was
factually aware of the salary reductions andbat Lampton had full and equal access to salary
records and could have ascertained that Hylesaaahps’ salaries had been temporarily reduced in
2009. Defendants cited no law in support of this argumssdSfobaugh’s Mot. for Summ. J. 11,
Stobaugh’s Reply in Support of Mot. for Summ. J.), and the Court is uncertain if Defendants intend
to challenge the “reliance” element or assert this as an affirmative defense.

The Court finds that Defendants are not entitled to summary adjudication on the constructive
fraud claim based on Lampton’s own failuresdiscover the truth regarding the 2009 salary
reductions and such reductions’ effects on the NCAs. First, Defendants have not cited law
specifically applying this type of defense ic@nstructive fraud case, where the defendant has a
potential duty of disclosure. Second, assuming such defense does apply to constructive fraud,
guestions of fact exist as to etiner Lampton was factually aware of the salary reductions. In his
deposition, Lampton denied ever being told of the salary reductions, although Stobaugh and Higgins
testified that they informed him. In addition, gtiens of fact exist &e whether Stobaugh/Higgins’
presentation of the NCAs as responsive to§(8) of the SASA somehow diverted LWS from
engaging in any further inquinfSee generally RMA Lumber, Inc. v. Pioneer Machinery,, IN&C
6:08-CV-00023, 2009 WL 3172806, at *6 (W.D. Va. Oct. 1, 2009 (applying Virginia law)
(explaining that a duty to investigate is reliewedonstructive fraud case “if the seller’s conduct
diverts the buyer from engaging in further inquityThe SASA is a unique fact that makes it more
reasonable that Lampton/LWS/the Appraisers relied upon the NCAs as enforceable agreements
without conducting their own search of past salacprds. Further, it must be remembered that the
salary reduction was only temporary, and Hyle and Stamps’ salaries at the time of the stock sale met

or exceeded those set forth in the Addenduhierefore, Stobaugh and Higgins are not entitled to
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summary adjudication based upon LWS’s failures to ascertain the truth regarding the salary
reductions.
2. Actual Fraud

The elements of actual fraud are: “1) &séamaterial misrepresentation, 2) made as a
positive assertion which is either known to bedaisis made recklessly without knowledge of the
truth, 3) with the intention that be acted upon, and 4) whichredied on by the other party to his
(or her) own detriment.”Bowman v. Preslgy212 P.3d 1210, 1218 (Okla. 2009) (using term
“actionable fraud” in a way that appears to be synonymous with “actual fraud,” as that term is used
in other Oklahoma Supreme Court case®well v. Texaco, Inc112 P.3d 1154, 1161 (Okla.
2004) (explaining that “[a]ctual fraud is a material false representation, made with knowledge of its
falsity or recklessly without knowtige as to its truth or falsityas a positive assertion, with the
intention that it be acted upon by another”)émal quotations omitted). Although these elements
seem to be limited to “false material misrepresentations,” the Oklahoma Supreme Court has also
repeatedly stated that “actual fraud” may be premised upon an “intentional conceal®eat.”
Manokoune 45 P.3d at 1086 (defining “actual fraud” as the “intentional misrepresentation or
concealment of a material fact which substantially affects another person.”).

Because it is difficult to prove by direct eviaen courts recognize that fraud is most often
proved by circumstantial evidencdustin v. Wilkerson, Inc519 P.2d 899, 904 (Okla. 1974)
(internal quotation omitted). “Facts of trifling partance when considered separately, or slight

circumstances trivial and inconclusive in tremives, may afford clear evidence of fraud when

> The Oklahoma Uniform Jury Instructions do not include intentional concealment as
means of committing fraud, in the absence of a duty to disclseOkla. Unif. Jury Instr. 18.1,
18.2, 18.6. However, this seems contrary to certain other statements in Oklahoma law, and the
Court concludes, at least for purposes of summary judgment, that “intentional concealments” by
Stobaugh are relevant to the actual fraud claim.
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considered in connection with each othdd? (internal quotation omitted). “It has been said that
in most cases fraud can be made out only bgrecatenation of circumstances, many of which in
themselves amount to very little, but in cention with others made a strong cade.”at 904-905.

a. Stobaugh

With respect to actual fraud committed ®ipbaugh, LWS has presented evidence of the
following misrepresentations and/or concealmefdgpresentation of the NCAs as enforceable and
continuing agreements; (2) concealing thake-ynd approached Stobaugh in December 2010 and
informed Stobaugh that Hyle was considering starting a new welding supply business when the
Alloy stock sale was complete; (3) concealing tHgle asked Stobaugh if veould join him in a
new welding supply business; (4) concealing that¢ustomers had terminated their bulk gas sales
contracts in 2009; and (5) concealing that in early January 2011, Stobaugh learned Hyle, Stamps,
Stobaugh’s son and Stobaugh’s wife, had enteredaiotitract to purchase commercial property
in Sapulpa, Oklahoma from which TGG would ultimately operate. All  these
misrepresentation/omissions are adequatedpsrted by the summary judgment record, including
Stobaugh’s own deposition testimony.

LWS has also presented undisputed evidence that Stobaugh, immediately following the stock
sale, (1) signed as a purchaser on the comatgnoperty, (2) began operating TGG along with
former Alloy employees, and (3) TGG currensglls it products to numerous former Alloy
customers. This evidence is tiype of circumstantial evidence that, taken together, could lead a
jury to conclude that Stobaugh committed actualdren conjunction with the stock sale. For the
same reasons explained above with respect to constructive fraud, LWS has presented sufficient

evidence to create a question of fact on the elements of materiality and damages.
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With respect to LWS’s “duty to investigate” actual fraud in order to avoid harm, there
appears to be law supporting both parties’ argumé&udmpare Greene v. Humphr&y4 P.2d 535,
537-38 (Okla.1954) (“When it appears that one lesguilty of intentional and deliberate false
statements, by which to his knowledge anotherbdessn misled and influenced in his action, he
cannot escape the legal consequences of hiddtant conduct by saying that the fraud might have
been discovered had the party whom he deceivetised ordinary care and diligence.”) (internal
guotations omitted), witBilver v. Slushef770 P.2d 878, 882 n.8 (Okla. 1988) (“An action for fraud
may not be predicated on false statements wieeallgedly defrauded pgitould have ascertained
the truth with reasonable diligence.”) (“Where the means of knowledge are at hand and equally
available to both parties, and the subject ofcpase is alike open to their inspection, if the
purchaser does not avail himself of these meadopportunities, he will not be heard to say that
he had been deceived by the vendor's misrepsam.”) (internal quotations omitted). Assuming
thatSilversets forth the correct law, Stobaugh isewtitled to summary adjudication because his
alleged actual fraud includes facts to which Lampton/LWS did not have equal access and which
could not have been ascertained with an exercise of due diligence — namely, facts regarding the
commercial property contract, the conversation \mte, certain Alloy employees’ intentions to
leave following the stock sale, his own intentiofaio TGG following the stock sale, and the risk
of immediate competitive encroachment by TGEGhe summary judgment evidence creates a
guestion of fact as to whether Stobaugh knew saicts fat the time he assisted with the appraisal

process.
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b. Higgins

With respect to actual fraud committed bygbiins, LWS relies upon the same evidence as
that supporting the constructive fraud claim —namely, Higgins’ misstatement or omissions regarding
the NCAs and the 2009 salary reductions. Unlike Stobaugh, there is no evidence that Higgins made
any other misrepresentation or nondisclosures during the appraisal process. Further, unlike with
Stobaugh, there is no circumstantial evidence that would support a finding of an intentional or even
reckless deception committed by Higgins in conjunction with presentation of the NCAs to the
Appraisers. The summarydgment evidence shows that, 2009, Alloy was experiencing
economic problems and that it reduced salariei employees, not just Hyle and Stamps. Higgins
testified that he did not, at the time of the 2009rgakductions, realize that this would impact Hyle
and Stamps’ NCAs.

LWS has not presented any countervailing circumstantial evidence — such as that discussed
above with respect to Stobaugh — that casts doubt on Higgins’ testimony or that could lead a jury
to conclude that Higgins actually acted intentlgner recklessly when he caused the NCAs to be
presented to LWS and the Appraisers. Thene isvidence that Higgins had any information about
the possible formation of TGG, the contractgarchase of commercial property, or that key Alloy
employees planned to leave aftbe Alloy stock sale. There %0 evidence that Higgins has
operated, managed, consulted farbeen employed by TGG after the stock sale. Instead, it is
undisputed that Higgins retired following the sale. Further, Lampton himself testified in his
deposition that he did not believe he had betemtionally misled by Higgins in any way. Although
the First Amended Complaint implies that Stobaugh and Higgins somehow acted in concert to
defraud LWS, the summary judgment evidence kirdpes not support such allegation. The Court

concludes that the evidence against Higginssisfitcient to support a finding of any intentional or
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even reckless deception in conjunction with M@As and that Higgins is entitled to summary
judgment as to the actual fraud claim.

F. Breach of Fiduciary Duty (Stobaugh§

Both LWS and Stobaugh moved for summary judgment on the breach of fiduciary duty
claim, and such motions are addressed simultaneiusii section. In order to recover for breach
of fiduciary duty, LWS must establish: (1) a fiduciary relationship existed between LWS and
Stobaugh, such that one or more fiduciaryiefuflowed from Stobaugh to LWS; (2) Stobaugh
breached a fiduciary duty owed to LWS; andg@¢h breach was the direct cause of damages to
LWS. Okla. Unif. Jury Instr. 26.1 (citingDIC v. Grant 8 F. Supp.2d 1275, 1299 (N.D. Okla.
1998), but combining first and second elements f@nant decision “because the existence of a
fiduciary relationship will create one or more fiduciary duties as a matter of law”).

1. Duty Based on Stobaugh Being on “Both Sides of the Transaction”

Lampton’s principle legal argument is thdtduciary duty, and even heightened fiduciary
duties, attached to the stock sale because Stobaugh was “on both sides of the tranSssion.”
Boyer v. Wilmington Materials, Inc754 A.2d 881, 898 (Del. CH.999) (“It is a well-settled
principle of Delaware law that where directoranst on both sides of a transaction, they have the
burden of establishing its entire fairness, sufficieptss the test of careful scrutiny by the courts.”)

(internal quotations omitted). If a corporate direstands on “both sidesf a transaction, he must

® There is no breach of fiduciary duty claim asserted against Higgins in the First
Amended Complaint. SeeFirst Am. Compl. 1 82-86). LWS's statement to the contraeg (
Pl.’s Mot. For Partial Summ. J. n.1), appears to be in error.

’ For clarity, the Court will separately analyze all possible “duty” theories that are
implicated by LWS’s arguments.
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prove that his conduct satisfied the “entire fassietandard,” which includes inquiries into fair
dealing and fair priceld.®

LWS cannot demonstrate that Stobaugh was “ondid#s” of the stock sale. The sale was
an ordinary sale from a corporate directorfehalder to an existing shareholder. LWS and
Stobaugh did not have any identity of interestsfact, they both had lawyers and were engaged
in pending litigation at the time of the stock sale. They both had every incentive to act as normal
buyers and sellers. When an officer is actinghimself and not for theorporation when he buys
or sells stock, he is not acting thoth sides of the transactionSee Jernberg v. Man858 F.3d
131, 138 (1st Cir. 2004) (holding thetrporate officer was not “ting for the corporation” when
she purchased stock from the sole shareholdaranfrporation and therefore was neither “self-
dealing” nor “on both sides” of the transactig¢eXplaining that enhanced fiduciary duties “relate
to an officer’s duty to the corporation, not tH&aer's duty to an indiwilual shareholder during a
private stock sale”).

The cases cited by LWS are factually distinguishable and do not support a finding that
Stobaugh was somehow “on both sidekthe stock purchase. Boyer, one corporation sold all
of its assets to another corporation. The selling corporation had eight directors, and five of them
voted in favor of the sale. Those same fivectors were stockholders, or had contracts to become
stockholders, of the buying corporation. It was upgtied that a principal purpose of the sale was
to eliminate the plaintiff and one other stockholdem continued participation in the corporation.
Under these circumstances, the directors werelgleaboth sides of the transaction because they

were, for all practical purposes, the buyer and the seller. LWS’s other cited cases are also

® For purposes of this motion, the Court assumes that this Delaware law is applicable in
Oklahoma.
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distinguishable.See Weinberger v. UOP, Ind57 A.2d 701, 711 (Del. 1983) (parent corporation
deemed to be on “both sides” of a cash-out merger between parent and subsidiary where
parent/subsidiary shared common directors, parafted document setting forth fair price of stock,
parties did not negotiate price or engage in an arm’s length transaction, and common directors
between parent and subsidiary did not abstain from v&&gly Mattress Co. of New Jersey, Inc.
v. Sealy, InG. 532 A.2d 1324, 1333 (Del. Ch. 1987) (presenting similar facts as those in
Weinbergey (“It is undisputed that Sealy’s parentgoration, and its directors who are employees
of and are controlled by Sealy’s majority dtbolder, stood on both sides of the proposed merger
and fixed its terms.”).
2. Duty Based on Corporate Officer/Shareholder Relationship

When handling the property of the corporatiaeprporate officer owes a fiduciary duty to
the corporation and its stockholdefglams v. Mid-West Chevrolet Cqrp79 P.2d 147, 156 (Okla.
1947) (“The general rule is that officers and dioegin control of a corporation occupy toward the
corporation and its stockholders, in respect titieness or property of the corporation, a fiduciary
relation somewhat in the nature of a trusteeshipcannot deal with the property of the corporation
for their own personal benefit or advantages®e generallyarren v. Century Bankcorporation,
Inc., 741 P.2d 846, 849 (Okla. 1987) (“[Clorporate diresgtand in a fiduciary relationship to their
corporation and its stockholders.”"However, “this duty does neitend to the outstanding stock
of the corporation for the reason that suabclstis the individual property of the respective
stockholders and not in any sense the corporation’s propeiyams 179 P.2d at 156. This is
because the corporation “has no interesthi@ outstanding stock or in dealings among the
stockholders with respect thereto . . 1d”; Jernberg 358 F.3d at 136 (applying Massachusetts law)

(“Absent special circumstances, an officer or director has no fiduciary duties in purchasing or selling
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stock . .. ."”) (internal quotations omitted); 3A William Meade FletdRletcher Cyclopedia of the
Law of Corporations8 1168.10 (“[D]irectors do natccupy a trust relation with shareholders with
respect to their shares becausalthg in the corporation’s stocknst a corporate function . . . .").
In this case, Stobaugh was selling his indivijuawned stock to LWS and was not dealing
in corporate assets. Further, there is no evidence that LWS utilized Alloy funds to purchase the
stock, such that it was actually arisaction between Stobaugh and AllGy. Jordan v. Huntel865
P.2d 990, 996 (Idaho App. 1993) (citing general thi corporate officer does not owe any
fiduciary duty with respect to sale of his iadiually owned stock, but explaining exception where
corporate funds are used for purchase) (“It is setiled that where an offr is dealing with the
corporation, even where the latter is representeuattogr directors or officet the officer is under
a duty of good faith and fair deadj.”). Thus, fiduciary obligabins did not flow from Stobaugh to
LWS based on their relationship as corporate officer/stockholder.

3. Duty Based on *“Majority” Shareholder/Minority Shareholder
Relationship

UnderOklahoma law, “a majority shareholder has a fiduciary duty not to misuse his power
by promoting his personal interests at the expeh#®e corporation, and the majority shareholder
has the duty to protect tha@nests of the minority.Renberg v. Zarron667 P.2d 465, 472 (Okla.
1983). However, Stobaugh is not a “maiyrshareholder” in relation to LWS. At the time of the
alleged breach of fiduciary duty, Stobaugh owB66&b of Alloy’s stock, Higgins owned 30% of
Alloy’s stock, and LWS owned 40%f Alloy’s stock. LWS repeatedly referred to Stobaugh in its
brief as a “majority shareholder” based on imtment of Stobaugh and Higgins as one individual
with a 60% interest. LWS treated them as omeedtolder without citation to authority and without
any evidence that Stobaugh and Higgins were somehow acting in concert to complete the alleged

self-dealing. Although Stobaugh and Higgins werd ladticers of the corporation and were both
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selling their shares, a breach of fiduciary duty is a tort that must be assessed individually with
respect to each officer, and the Court finds mal®r factual basis for combining Stobaugh and
Higgins’ ownership interest in order to deerol&tugh a “majority” shareholder. Thus, a fiduciary
relationship did not arise based Stobaugh’s status as a “majority” shareholder who misused his
power at the expense of a “minority” shareholder.
4. Duty Based on Factual Circumstances

For reasons explained above, no fiduciduyy arose because Stobaugh placed himself on
both sides of the transaction or based on Stobandh\WS's relationship to one another during the
stock purchase. Where there is no status-badedidiry duty that can be found as a matter of law
by the court, a jury may nonetheless dewaitiether a fiduciary relationship existSeeOkla. Unif.
Jury Instr. 26.2 (explaining that third instruetipermitting jury finding of fiduciary relationship
“should be used where the existence of a fiduaielgtionship is a jury question and the fiduciary
relationship does not fit into a well-defined categosyh as the relationship of guardian and ward,
attorney and client, principal and agent, or where defined by stdtatefance v. Patton/10 P.2d
108, 111-12 (Okla. 1985) (“It is settléaiv that courts of equity M/ not set any bounds to the facts
and circumstances out of which a fiduciary tielaship may spring.”). This type of fiduciary
relationship is fact-driven and arises “whenever trust and confidence are reasonably placed in the
integrity and loyalty of another, and the atperson knowingly accepts that trust and confidence
and then undertakes to act on behalf & gerson.” Okla. Unif. Jury Instr. 26.8ge also
MidAmerica Fed. Sav. and Loan Ass. Shearson/American Exp., /886 F.2d 1249, 1257 (10th
Cir. 1989) (explaining that a fiduciary relation “a&aws when the circumstances make it certain the
parties do not deal on equal terimst on the one side there is an overmastering influence, or, on the

other, weakness, dependence or trust, justifiggpsed, in both an unfair advantage is possible”).
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The Court finds that LWS, while not entitlemlsummary adjudication on the issue of duty,
has presented sufficient evidence to create aguegtion. First, LWS has presented evidence of a
contractual agreement to disclose information thay justify its placing a certain degree of trust
in Stobaugh. The evidence shows that Stobaugh knew more about Alloy’s daily operations than
LWS and had greater knowledge of and accesddaonvation needed by the Appraisers. Further,
LWS obtained an agreement for Stobaugh’s ¢olbperation during the stock sale, presumably
because Lampton knew that Stobaugh had sugerawledge of operations and was in a position
to manipulate the value of the stock. Second, LWS has presented evidence that Stobaugh may have
been in exclusive possession of facts and infatonaelevant to the stock sale, which can itself
support a finding of a fiduciary relationship whancorporate director sells his stock to a
shareholder See3A William Meade Fletchefletcher Cyclopedia of the Law of Corporatio8s
1168.10 (explaining exception to general rule of ndadiary relationship during private stock sale
where the corporate officer/seller has “speaibrmation” to which buyer/shareholder lacks
access). Because there exist questions of fact as to at least one element, LWS and Stobaugh’s
motions for summary adjudication on the breatfiduciary duty claim are both denied.

G. Unjust Enrichment (Stobaugh, Higgins)

Defendants’ only argument is that LWS has adefjtemedies at law. However, this does
not entitle Defendants to summary adjudicatiblVS’s unjust enrichment claim is properly pled

in the alternative in the event that LWS is found to have no legal remedies.
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H. Injunctive Relief (Stobaugh, Higgins, TGG)

LWS'’s claim for injunctive relief is based entiyaln its claim for breach of implied contract.
(Se€Pl.’s Resp. to Stobaugh’s Mot. for Summ. J. 3ecause LWS'’s breach of implied contract
claim fails as a matter of laveee supraPart 11.C, LWS has no legdasis for its request for
injunctive relief. Therefore, Defendants gmanted summary adjudication on LWS’s claim for
injunctive relief.

lll.  Conclusion

Defendants’ Motion to Dismiss First Amerti€omplaint (Doc. 43) is DENIED. LWS’s
Motion for Partial Summary Judgment (Doc. 46) is DENIED. Defendants Stobaugh and TGG’s
Motion for Summary Judgment (Doc. 48) is GRRAERD IN PART AND DENIED IN PART as set
forth herein. Specifically, such motion is GRTED in its entirety ago TGG, and TGG is
terminated as a party. Itis GRANTED adWS'’s claims against Stobaugh for breach of implied
contract and injunctive relief and denied aditother claims. Defendant Michael Higgins’ Motion
for Summary Judgment (Doc. 488) GRANTED IN PART and DENIED IN PART as set forth
herein. Such motion is granted as to LWS’smafaagainst Higgins for breach of implied contract,
actual fraud, and injunctive relief and denied as to all other claims.

The parties are ordered to submit a revisexposed pretrial order no later than Monday,
November 5, 2012, at 4pm that is in accordancethighOpinion and Order. The parties’ deadline
for submitting proposed jury instructions, voir diend trial briefs is extended to Wednesday,
November 14, 2012.

SO ORDERED this 2nd day of November, 2012.

m/%u———ﬁ

TERENCE KERN
United States District Judge
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