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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DAVID BENHAM, )
Plaintiff, ))
V. ; CaseNo. 11-CV-339-JED-FHM
OZARK MATERIALS RIVER ) :
ROCK, LLC, )
Defendant. ))

OPINION AND ORDER

The Court has for its consideration defenda(fisst) Motion to Stay Proceedings (Doc.
58), defendant’'s Motion to StrikPlaintiffs Response Brief t@efendant's Motion to Stay
Along with Exhibits and Request for Emergemd Immediate Relief Including Admonishing
Plaintiff's Lawyers for Failure to Comply witkhis Court’s Standards of Conduct (Doc. 63),
Plaintiffs Motion to Provide Supplementabé€tual Information in Opposition to Defendant’s
Motion to Stay Proceedings (Doc. 66), and ddént's (Second) Motion to Stay Proceedings
(Doc. 97).

BACKGROUND

Plaintiff David Benham filed this citizen suit seeking injunctive relief and civil penalties
under 88 402 and 404 of the Clean Water Act, 33 U.S.C. § 1251 et seq. (“CWA”). Benham
claims that defendant OzaMaterials River Rock, LLC’s ©zark”) mining activities along
Saline Creek, which has been designated &sigh Quality Water” by the Oklahoma Water
Resources Board, have adversely affected thigaemmental health of the creek and surrounding

land.
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Ozark is engaged in the busises gravel mining and thuesxcavates rock from the bed
of Saline Creek and washes and sorts thoseriaaten nearby landBenham’s lawsuit alleged
that Ozark was and is operatiitg mining activities in and arour@aline Creek in violation of
the CWA by, among other things,sdharging pollutants into the water, failing to obtain
necessary permits, and discharging dredge and fill materials into the creek and surrounding
wetlands without a permit. On September 24, 2818 Court entered an Opinion and Order on
defendant’s Motion to Dismiss @2. 122), which dismissed plaiffis 8 402 claim as moot.
Benham'’s claim under 8§ 404, which alleges unlawful dredge and fill activity by Ozark, remains.

DISCUSSION
A. Defendant’s [First] Motion to Stay (Doc. 58)

In its first stay motion, Ozark argues that titigation should be stayed to make way for
a legal malpractice action filed by Ozark againstnifiis counsel in stateourt. Ozark argues
that a stay will prevent an unnecessary expenddfijedicial resourcesral would not result in
prejudice to plaintiff. Benhlma opposes a stay, arguing primariyat Ozark has not met its
burden of showing a likelihood of successtloe merits or irreparable harm.

This Court has the inherenttharity to control its docket, which includes the power to
stay cases in the intests of judicial economyUnited Seelworkers of America v. Oregon Seel
Mills, Inc., 322 F.3d 1222, 1227 (10th Cir. 2003). “The poteestay proceedings is incidental
to the power inherent in every court to contited disposition of the causes on its docket with
economy of time and effort for itselfor counsel, and for litigants.Landis v. North American
Co., 299 U.S. 248, 254 (1936). The Tenth Circuit fiaggested several facs to guide courts
when considering whether to issue a stay,uidiclg “[1] whether the dendants are likely to

prevail in the related proceeding; [2] whethersadi a stay, the defendant will suffer irreparable



harm; [3] whether the issuance of a stay will cause substantial harm to the other parties to the
proceeding; and [4] the public interests at stakdriited Steelworkers of America, 322 F.3d at
1227.

The Court finds that Ozark has not madsrang showing of likelihood of success on the
merits. Indeed, Ozark did very little to explain its claims in the ed&tproceeding. Ozark’s
legal malpractice claim appears to be premispdn the allegation that plaintiff's counsel
breached fiduciary duties owed to Ozark by ngka position adverse to Ozark where there is
alleged to have been a prior attorney-clietatrenship between plaintiff’'s counsel and Ozark.
Plaintiff's counsel, Jason Aamdt, and defendant’s counsel,ilitéd Wright, were formerly
associated as Aamodt & Wright, PC, in Tul®klahoma. In approximately November of 2007,
Mr. Wright — Ozark’s counsel in this proceeglin began representing Ozark in connection with
litigation which the Grand River Dam Authori(fGRDA”) brought against Ozark. Mr. Aamodt
attests that he had no knowledge of thipresentation; he had no participation in the
representation; and that Mr. Wright had begessentially practicing alone in Claremore,
Oklahoma, at the time — compliténdependent of Mr. Aamodt.It was not until July 2008 that
each attorney formed separate firms.

Benham argues that, under ttiecumstances, he breached ethical rules or fiduciary
duties. Using Oklahoma Rules of Professil Conduct 1.7 and 1.9 as guideposts, Benham
posits that Ozark’s legal malpractice action is likelyail because he itker gained confidential

information with respect to Ozark, narok a position adverse to a current clienthe Court

! Mr. Aamodt also contends that no conflicteck was initiated by Mr. Wright, thus adding to
Mr. Aamodt’s asserted ignorance of thigation between Qark and the GRDA.

2 While the Rules do not form the basis for a cause of action for legal malpractice, they do serve
as a relevant standard of contifar attorneys and am&ten cited in legamalpractice cases.
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agrees, in light of the record before it, that Ozark faces a very high hurdle with respect to
prevailing on its claims against plaintift®unsel. Rule 1.9 states in pertinent part:
(b) A lawyer shall not knowigly represent a person in tkame or a substantially
related matter in which a firm with which the lawyer formerly was associated had
previously represented a client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules
1.6 and 1.9(c) that is material to the matter; unless the former client gives
informed consent, confirmed in writing.
Okla. R. Prof. Cond. 1.9 (italics added). Simpbtet, to violate this rule, a lawyer would have
to represent a client that is adverse to a foraient whom he gained confidential information
from in a case that is substally relatedto the current represttion, and do so without
informed consent. This litigamn is unlikely to be considered substantially related to the GRDA
litigation, which was essentially agviction action involving land ghts. The case before this
Court concerns alleged violations of the CWwhich have little, if anything, to do with the
property rights of the GRDA. In addition, MAamodt has attested that he gained no
information regarding Ozark which jgotected by Rules 1.6 and 1.9(c).
Rule 1.7 likewise does naippear to be implicated undire circumstances before this
Court. Rule 1.7 prohibits representing a currdieht who is directly adverse to another current
client. According to Benham, Ozark contendstttat the time Mr. Amodt began representing

Benham in this litigation, he was also representing Ozark because Aamodt & Wright, PC had not

yet dissolved. Given that Mr. Aamodt and Mvright started new firm in 2008 and practiced



completely independently, this claim seems ts Bourt to be unlikely to succeed, especially
given that the casaib judice was not filed until June of 20£1.

Ozark has not demonstrated that it is likely to succeed on the merits of its collateral
lawsuit. Accordingly, this factor wghs against a stay dfis litigation.

The remaining factors also counsel against a aftdljis case. First, Ozark has failed to
allege any irreparable harm. The harm alklepg Ozark — a continuingreach of fiduciary
duties by plaintiff’'s counsel — can be renestliby damages should it prevail in its legal
malpractice case. Second, a stay will simpdgult in further delay for Benham in the
prosecution of his claims agair@tzark, and if Benham’s lawsuit meritorious, further harm to
the environment. Third, public interest fava@mpliance with federal environmental statutes
and expeditious resolution ofvdi litigation. Given these coiderations, a stay based upon the
collateral state court litigation ighwarranted. Ozark’s first Matn to Stay (Doc. 58) is thus
denied.

B. Defendant’s Motion to Strike (Doc. 63)

Ozark’s Motion to Strike (Do®3) asks the Court to strilaintiff’'s response to Ozark’s
first Motion to Stay (Doc. 62). Ozark arguesttithe information contained in the response and
some of the accompanying evidentiary materials which discuss the breakdown in relationship
between former shareholders of Aamodt & gtti PC, Jason Aamodt and Wilfred Wright, is
scandalous and irrelevant. T@eurt finds that thenaterials do not warrant being stricken under
Fed. R. Civ. P. 12(f) as theyeanot “redundant, immaterial, impigrent, or scandalous.” While

the referenced information is only tangentialljated to the issues presented in the Motion to

¥ Aamodt & Wright, PC’s formal dissolutioncourred in November2011, by order in Tulsa
County District Court. e Doc. 58, at 3).



Stay, the materials do not meet the standardbéang stricken. Ozark’Motion to Strike (Doc.
63) is therefore also denied.

C. Plaintiff's Motion to Provi de Supplemental Factual Information in Opposition to
Defendant’s Motion to Stay Proceedings (Doc. 66)

Plaintiff seeks to supplement his responsddfendant’s first Motion to Stay (Doc. 62).
Plaintiff provides the supplemental informatioithin his motion to supplement, which plaintiff
argues demonstrates that Ozark’s corporgpeesentative, Randy Beeson, acknowledged in his
deposition that plaintiff's coum$ did not provide legal sengs to Ozark. Ozark filed its
response out of timesde Doc. 76). Thus, plaintiff's motion is deemed confess&ee LCVR
7.2. Plaintiffs Motion to Provide Supplentah Factual Information in Opposition to
Defendant’s Motion to Stay Proceedings (Doc. B6yranted and the Court has considered the
supplemental information provided within the motion.

D. Defendant’s [Second] Motion to Stay Proceedings (Doc. 97)

Ozark seeks a second stay premised upon the doctrine of primary jurisdiction. Ozark
argues that the Court should defer to the OCEEQ Army Corps’ expertise in monitoring and
enforcing compliance with the CWA issues presented by Benham’s claims.

The common law doctrine of primary jurisdictiprovides courts witfiexible discretion
to defer adjudication of certain matters whilspecialized administrative agency is exercising
jurisdiction over those ntgers. Specifically, primary jurisction applies “where a claim is
originally cognizable in theaurts, and comes into play whenever enforcement of the claim
requires resolution of issues which, under gulatory scheme, have been placed within the
special competence of an administrative bodyriited States v. Western Pacific Railroad Co.,

352 U.S. 59, 64 (1956). Two policy goals undethés doctrine: “(1)to ensure ‘desirable

uniformity in determinations of certain adminisive questions;’ and (2) to ‘promote resort to



agency experience and expertise where thetasupresented with a question outside its
conventional experience.”B.H. v. Gold Fields Mining Corp., 506 F. Supp. 2d 792, 803 (N.D.
Okla. 2007) (quoting\Villiams Pipe Line Co. v. Empire Gas Corp., 76 F.3d 1491, 1496 (10th Cir.
1996)). If an administrative agency has primarysdiction over a mattethe proper course for
a court is to stay the case until the adstnaitive agency has completed its wolé.

Courts have generally ayakd five factors in detmining whether the primary
jurisdiction doctrine is applicableld.; see also Marshall v. El Paso Natural Gas Co., 874 F.2d
1373, 1377 (10th Cir. 1989%chwartzman, Inc. v. Atchison, Topeka & Santa Fe Railway, 857
F.Supp. 838 (D.N.M. 1994). Those factors dfg: whether the court is being called upon to
consider factual issues outside the conventiexperience of judges; (2) whether defendant
could be subject to conflicting orders; (3) whieat agency proceedings have already begun; (4)
whether the agency has showitiggnce in resolving the issugnd (5) the type of relief
requestedB.H., supra, 506 F. Supp. 2d at 803.

First, this case presents facts whicituee somewhat outside the realm of typical
judicial experience. Benhamtemaining 8404 claim is based upalteged discharge of dredge
and fill materials into Saline Creek and surromgdivetlands. While these issues are somewhat
technical and specialized, they are notemplex as to warrant abstention.

Second, Ozark would not be subject to conflicting orders from the Court and the relevant
agencies at issue because, asagplaintiff's § 402 clan has been dismissed. The issues raised
by Benham's 8§ 402 claim were the subject of @2¥EConsent Order. The remaining claim
relates to issues over which the Army Corps @ges jurisdiction. Benimal's main contention in
this respect seems to be that the Army Goip simply wrong in itsfailure to recognize

continuing violations of the CWA. The Arm@orps has performed spections of Ozark’s



operation and has thus far declirtedake action. Hence, there is essence, no agency action
to which the Court should defer. Doing so would be akin to finding that plaintiff's claim lacks
merit because the agency did not make a finthiag there has been a violation — something the
Court declined to do in response to the it presented by Ozark’s motion to dismiss.
Because the Army Corps has not placed Ozarkruzuale order with respect to Benham’s § 404
allegations, a favorable raly for Benham would not resuft a conflicting order.

Third, as noted above, the agency proaegslinstituted by ODEQ are no longer relevant
to the claim before the Court. No action has haéen by the Army Corps. Hence, this factor
weighs against the applicati of primary jurisdiction.

Fourth, Benham has alleged in substance that the Army Corps has failed to act on the
merits of his allegations. The materiagbmitted by Ozark demonstrate the Army Corps
performed an inspection as recently as &ily013. Benham disagrees with the conclusions
reached by the Army Corps, but he has provided no evidence that the Army Corps has failed to
act diligently on the informtion it has received.

Finally, the type of relief sought by Bemha- injunctive relief and civil penalties —
would ordinarily weigh in favoof primary jurisdiction absterdn. “Primary jurisdiction will
often be invoked when a plaintiff seeks injunctredief, because there is the greatest likelihood
that a court's order will interfere witdministrative agency's proceeding®’H., 506 F. Supp.
2d at 805. However, because the Army Corpsriw taken formal action regarding Benham’s §
404 allegations — other than irgping Ozark’s operations — the@@t could issue civil penalties

and injunctive relief without interfarg with any agency proceeding.



In light of the Court’s analysis of the abdietors, the Court finds that Benham'’s claims
should not be stayed under the tloe of primary jurisdiction.Accordingly, defedant’s second
Motion to Stay Proceedings (Doc. 97 dsnied

CONCLUSION

IT IS THEREFORE ORDERED that:

Defendant’s (First) Motion to Stay Proceedings (Doc. 58gised

Defendant’s Motion to Strik@laintiff's Response Brief tDefendant’'s Motion to Stay
Along with Exhibits and Request for Emergemd Immediate Relief Including Admonishing
Plaintiff's Lawyers for Failure to Comply witthis Court’s Standards of Conduct (Doc. 63) is
alsodenied

Plaintiffs Motion to Provide Supplementdactual Information in Opposition to
Defendant’s Motion to Stay Proceedings (Doc. 6@jranted.

And Defendant’s (Second) Motion &tay Proceedings (Doc. 97)dsnied

IT IS FURTHER ORDERED THAT the deadline for trial briefs and exchange of
demonstrative exhibits, and the pretrial confeeeand trial settings are hereby stricken, to be
reset following the Court’s ruling as to the pl#i’'s motion for partial summary judgment and
related filings.

Finally, the “Unagreed Pretrial Ordertilsmitted to the Court on September 20, 2013 is
also stricken. A deadline for submission of Agreed Pretrial Order shall be provided along
with new scheduling deadlines.

SO ORDERED this 24th day of September, 2013.

% 0 2L B A
”-:S DISTRICT JUDGE




