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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DAVID A. CIEMPA,
Plaintiff,

VS. Case No. 11-CV-347-GKF-FHM

JUSTIN JONES; LEO BROWN,;

MICHAEL T. OAKLEY;
RONALD A. ANDERSON,

N N N N N N N N N N N

Defendants.

OPINION AND ORDER

This is a 42 U.S.C. § 1983 civil rights axti commenced by Plaintiff, a state prisoner
appearingpro se. When Plaintiff filed his complainthe was incarcerated at Dick Conner
Correctional Center (DCCC). On June 28, 2011, Efaiiled an amended complaint (Dkt. # 6).
Plaintiff identifies the four (4) named defendants as Justin Jones, Director of the Oklahoma
Department of Corrections (ODOC); Leo Brown, the ODOC Agency Chaplain; and Michael T.
Oakley and Ronald A. Anderson, attorneys ewetl in the Office of General Counsel for ODOC.
SeeDkt. # 6. On November 28, 2011, Defendants submitted a Special Report (Dkt. # 28), a
supplement to the Special Report (Dkt. # 27),aambtion to dismiss/motion for summary judgment
and brief in support (Dkt. ## 29, 3Mlaintiff filed a response (Dk# 53), and Defendants filed a
reply to the response (Dkt. # 54kor the reasons discussed below, the Court finds Defendants’
motion for summary judgment based on Plaintiffituie to exhaust administrative remedies shall
be granted as to Counts 1, 2, &dn addition, Defendants’ motion to dismiss Count 4 for failure

to state a claim shall be granted.
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BACKGROUND

By Opinion and Order filed May 2, 2012 (Dki48), the Court denied Plaintiff’'s motion for
preliminary injunction’ and provided a summary of the pedlural background relevant to the
motions pending at that time. That backgroundl sdeapartially repeated and supplemented here.

In his amended complaint, Plaintiff invokbe Court’s jurisdiction under 42 U.S.C. § 1983;
28 U.S.C. 88 1343 (a)(3) and 1367; and 42 U.S.C. § 2000cc, et seq., the Religious Land Use and
Institutionalized Persons Act (RLUIPA). SBé&t. 6. Plaintiff states he is an adherent of the Nation
of Gods and Earths (NGE), and identifies foircounts, summarized by the Court, as follows:

Count 1: Defendant Brown refused to comsitis request to purchase and possess a
Universal Flag and Universal Crown.

Count 2: Defendant Brown refused to consikdisrrequest to purchase, store and use
oils.

Count 3: Defendant Brown refused to considisrrequest to purchase, store and use
DVDs.

Count 4: Defendants Oakley and Andersgrossly negligently” advised Defendant

Brown throughout Brown’s decision makj process regarding Plaintiff’'s
requests for space and time in his facilitgfmpel, as asserted in N.D. Okla.
Case No. 08-CV-685-CVE-TLW.
(Dkt. # 6). Further, in all four counts, Plaintdfleges that Defendant Jones is liable because he
“supported and approved” the actions of Defendant Brown.

The events giving rise to Plaintiff's ams occurred at DCCC, located in Hominy,

Oklahoma. In his request for relief, Plaintiff states as follows:

! Plaintiff appealed the Court’s order denying téquest for a preliminary injunction to the
Tenth Circuit Court of Appeals. S&kt. # 47. On February 20, 2013, in Case No. 12-5088, the
Circuit Court affirmed this Court’s ruling and notdtht Plaintiff failed to comply with grievance
procedures because “there is no evidenatht ever filed compliant appeals.” 2. # 59 at 7.
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| believe | am entitled to the following relietee 42 U.S. C. 88 2000cc-2(a) &

5(4)(A)(iii). Declaratory and Injunctive Relief against each Defendant, jointly and

severally, in their Official capacities, Nonal, Compensatory and Punitive Damages

from each Defendant, jointly and severally, in their Individual capacities to the

amount of One Million Dollars ($1,000,000.00), axgilze of court costs or attorneys

fees. Also, amend any and all other Relnes Honorable Court may deem Proper,

Just and Fair.

(Dkt. # 6 at 10).

In response to the amended complaint, Defendants filed a motion to dismiss/motion for
summary judgment (Dkt. ## 29, 30) asserting {Wgbases for entry of summary judgment, as
follows: (1) Plaintiff failed to exhaust availablerathistrative remedies prior to filing this lawsuit,

(2) Plaintiffs RLUIPA claims fail as a mattervia (3) Plaintiff's due process claim fails, (4)
Plaintiff's equal protection claim fails, and (5)aRitiff's claims against Defendants Oakley and
Anderson must be dismissed because 42 U.S.C. § 1983 does not create a generalized federal tort
cause of action. Plaintiff filed a response (Bkb3) to Defendants’ matn to dismiss/motion for
summary judgment in which he contends that he exhausted all “available” administrative remedies,
and that his claims against Defendants Analeiend Oakley are sufficient to be heard.

ANALYSIS
A. Summary judgment standard

The Court may grant summary judgment tihe pleadings, depositions, answers to
interrogatories, and admissions on file, together affidavits, if any, showhat there is no genuine
issue of material fact and that the moving pa&ntitled to judgment as a matter of law.” Fed. R.

Civ. P. 56(c). When reviewirgmotion for summary judgmentgiCourt must view the evidence

in the light most favorable tine nonmoving party. Applied Geneticd'l, Inc. v. First Affiliated

Sec., Inc.912 F.2d 1238, 1241 (10th Cir. 1990). “Howewbe nonmoving party may not rest on




its pleadings but must set forth specific facts shgwhat there is a genuine issue for trial as to
those dispositive matters for which it carries the burden of proof. THd.Court cannot resolve

material factual disputes at summary judgnieaged on conflicting affidavits. Hall v. Bellmon

935 F.2d 1106, 1111 (10th Cir. 1991). However, the reristence of an alleged factual dispute
does not defeat an otherwise properly supported motion for summary judgment. Anderson V.

Liberty Lobby, Inc, 477 U.S. 242, 247-48 (1986). Only material factual disputes preclude

summary judgment; immaterial disputes are irrelevant., B3l F.2dat1111. Similarly, affidavits

must be based on personal knowledge and set forghtfedtwould be admissible in evidence. Id.
Conclusory or self-serving affidavits are not sufficient. Ifdhe evidence, @wed in the light most
favorable to the nonmovant, fails to show that there exists a genuine issue of material fact, the
moving party is entitled to judgment as a matter of law. ABwkerson477 U.S. at 250.

Where goro se plaintiff is a prisoner, a court authorized Special Report prepared by prison
officials may be necessary to aid the Court in determining possible legal bases for relief for
unartfully drawn complaints. Sétall, 935 F.2d at 1109. The Court yriaeat the Special Report
as an affidavit in support of a motion for summary judgment, but may not accept the factual findings
of the report if the plaintiff hgsresented conflicting evidence. &d.1111. The plaintiff's complaint
may also be treated as an affidavit if it is ssvander penalty of perjurgnd states facts based on
personal knowledge. Id:he Court must also construe a plaintifit® se pleadings liberally for

purposes of summary judgment. Haines v. Ker#@4 U.S. 519, 520 (1972). When reviewing a

motion for summary judgment it is not the judgeisction to weigh the evidence and determine the
truth of the matter but only to determine whettiere is a genuine issue for trial. Andersbn’

U.S. at 249.



B. Dismissal standard

Federal courts must identify any cognizabkaroland dismiss any claim which is frivolous,
malicious, fails to state a claiapon which relief may be granted, or seeks monetary relief from a
defendant who is immune from such relief. 38&J.S.C. 8§ 1915A(b). To avoid dismissal for failure
to state a claim under Fed. R. Civ. P. 12(b)(6), a complaint must present factual allegations, assumed

to be true, that “raise a right to relief abakie speculative level.” Bell Atlantic Corp. v. Twombply

550 U.S. 544, 555 (2007). The complaint must contamough facts to state a claim to relief that
is plausible on its face.” Icat 570. A court must accept all the well-pleaded allegations of the
complaint as true, even if doubtful in fact, amdist construe the allegations in the light most
favorable to the plaintiff,_Idat 555. However, “when the allegations in a complaint, however true,
could not raise a [plausible] claim of entitlementahef,” the cause of action should be dismissed.
Id. at 558. The Court applies the same standdrceview for dismisda under 28 U.S.C. §
1915(e)(2)(B)(ii) that is employed for Federal RofeCivil Procedure 12(b)(6) motions to dismiss
for failure to state a claim. Kay v. BemB00 F.3d 1214, 1217-18 (10th Cir. 2007).

A pro se plaintiff's complaint must be broadly construed under this standard. Erickson v.

Pardus 551 U.S. 89, 94 (2007); Haines v. Kernd04 U.S. 519, 520 (1972). The generous

construction to be given tipeo selitigant’s allegations “does not relieve the plaintiff of the burden

of alleging sufficient facts on which a recognizegal claim could be based.” Hall v. Bellm&35

F.2d 1106, 1110 (10th Cir. 1991). A reviewing court need not accept “mere conclusions

characterizing pleaded facts.” Bryson v. City of Edm@&@@b F.2d 1386, 1390 (10th Cir. 1990); see

alsoTwombly, 550 U.S. at 555 (“While a complaint attackby a Rule 12(b)(6) motion to dismiss

does not need detailed factual allegations, anpies obligation to provide the grounds of his



entitlement to relief requires more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.” (qimns and citations omitted)). The court “will not
supply additional factual allegations to round optaantiff’s complaint or construct a legal theory

on a plaintiff's behalf.” Whitney v. New Mexi¢cd 13 F.3d 1170, 1173-74 (10th Cir. 1997).

C. Exhaustion of Administrative Remedies (Counts 1, 2, and 3)

Pursuant to the Prison Litigation Reform Act (PLRA), “[n]o action shall be brought with
respect to prison conditions under section 1983isttite, or any other Federal law, by a prisoner
confined in any jail, prison, or other correctiofadility until such administrative remedies as are
available are exhausted.” 42 U.S.C. § 1997€l&)s provision applies “to all inmate suits about
prison life, whether they involve general circumstances or particular episodes, and whether they

allege excessive force or sootber wrong.” Porter v. Nussl&34 U.S. 516, 532 (2002). Moreover,

exhaustion of administrative remedies under thRARIs required for all inmates seeking relief in
federal district court regardless of the typeadief available under the institutional administrative

procedure. Woodford v. Ng648 U.S. 81 (2006); Booth v. Churn®82 U.S. 731, 741 (2001). The

statutory exhaustion requirement is mandatory, aigsdXburt is not authorized to dispense with it.

SeeBeaudry v. Corr. Corp. of Americ&31 F.3d 1164, 1167 n.5 (10th Cir. 2003). There is no

futility exception to 8 1997e(a)’s exhaustion requirement. B&8R U.S. at 741 n. 6 (“[W]e stress
the point . . . that we will noead futility or other exceptions into statutory exhaustion requirements
where Congress has provided otherwise.”).

To satisfy the exhaustion requirement, an itemmaust comply “with an agency’s deadlines
and other critical procedural rules because padichtive system can function effectively without

imposing some orderly structure oretbourse of is proceedings.” Ng#8 U.S. at 90-91. As a



result, “the PLRA exhaustion requirement requires proper exhaustioat’98; sealsoJones v.

Bock, 549 U.S. 199 (2007); Jernigan v. Stuchg&l4 F.3d 1030, 1032 (10th Cir. 2002). When a

prisoner’s claim has been rejected by prisath@uties on procedural gunds, that claim “should

be dismissed from the plaintiff's complaint with prejudice.” Kikumura v. Osagié F.3d 1269,

1290 (10th Cir. 2006)pverruling on other grounds recognized in Robbins v. Oklahom&19 F.3d

1242 (10th Cir. 2008).

1. Uncontroverted facts (Counts 1, 2, and 3)

The ODOC has promulgated a proced@®;090124, for offender grievances. &ée. #
27-1. First, an offender must try to resolve hisyptaint informally. If not resolved informally, he
must submit a Request to Staff (RTS), within ses@endar days of the incident, to the appropriate
staff member. If the complaint is not resolved, then the offender may submit a formal grievance,
using the Offender Grievance Report Form (GRHRhiw 15 calendar days of the incident or the
date of the response to the RTS, whichevetés.|lahe GRF is reviewed and a Grievance Response
from the reviewing authority is issued. An intmanay appeal the grievance response, within 15
calendar days or receipt of the response, gpegified grounds only. The Administrative Review
Authority (ARA), or chief medical officer, as ampriate, performs the final review of an appeal
and issues a ruling. Such ruling is ODOC'’s final ruling.

The summary judgment record before the Court,Diee # 28, provides the following
chronology of Plaintiff's efforts to exhaustrathistrative remedies for Counts 1, 2, and 3:

DCCC 09-058 (Count 1 -- Flag and Crown)

- On 8/2/09, Plaintiff submits a RTS (addsed to DCCC Chaplain Johnson) asking
to purchase a “necklace, Universal Flaapd “headgear, Crown” which conform to
NGE beliefs._Se®kt. # 28-5 at 2.



- On 8/21/09, Johnson responds and statdghle items are not listed on the ODOC'’s
policy regarding allowable items and vendsts.also advises Plaintiff, “If you wish
to appeal then send me that requestlamtl forward it to the Agency Chaplain in
Oklahoma City.” Id.

- On 8/21/09, Plaintiff completes an inmate/offender grievance report form,
referencing the rejection of his requesptochase a crown and the Universal Flag.
The reportis sentto G. Province, WardéBCCC. Itis asigned grievance # DCCC
09-058. _Se®kt. # 28-5 at 4.

- A grievance response from G. Provindated 8/27/09, states that “per OP-030%12”
Plaintiff's grievance report form has befenwarded to the Religious Services Unit,
where it will be considered by the agerahaplain. The response indicates that it
covers grievance numbers “09-58, 59, & 60.” B&e # 28-5 at 6.

- On 8/28/09, Plaintiff completes a Grievance Appeal Form, referencing grievance
numbers “09-58, 59, 60.” His handwrittempporting argument references all three
grievance numbers. S&kt. # 28-5 at 7-8.

- On September 15, 2009, Debbie L. Morton signs a form advising Plaintiff that his
grievance was being returned unanswered for the following reason: “Mr. Ciempa you
have listed 3 different grievance numbers you need to appeal each one separately and
in accordance with OP-090124.” Sekt. # 28-5 at 9.

20P-030112 specifies additional remedies available after a facility refers religious practices
grievances to the Agency chaplain for Review, as follows:

If an offender has requested a specific religious accommodation that was denied by the
facility head or facility chapla, that decision will be reviegd by the general counsel and

the agency chaplain and/or their designeess. rEfigious practice review will be conducted
regularly to review all pending requests that were denied at the facility level.

a. Should this review result in a recommendation to approve the practice, the
recommendation will be forwarded to agency senior staff prior to implementation.

b. Should the religious practice revievsuét in a denial, the offender may pursue
his/her available remedies as provided by OP-09@h#ied “Offender Grievance
Process.”

SeeDKkt. # 28-4, OP-030112, Section V(A)(2).
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DCCC 09-059 (Count 3 -- DVDs)

- On 8/2/09, Plaintiff submits a RTS (addressed to Chaplain Johnson) asking to
purchase DVDs of a cultural (religious) nature relating to NGE beliefsD8ee
28-6 at 2.

- On 8/21/09, Chaplain Johnson denies tlp@est, stating that DVDs are not allowed
as personal possessions. Id.

- On 8/21/09, Plaintiff completes an inmate/offender grievance report form,
referencing the rejection of his request to purchase and view DVDs. The report is
sentto G. Province, Warden at DC@s assigned grievece # DCCC 09-059. See
Dkt. # 28-6 at 3-4.

- A grievance response from G. Provindated 8/27/09, states that “per OP-030112,”
Plaintiff's grievance report form has beflenwarded to the Religious Services Unit,
where it will be considered by the ageratyaplain. The response indicates that it
covers grievance numbers “09-58, 59, & 60.” B&e # 28-6 at 7.

- On 8/28/09, Plaintiff completes a Grievance Appeal Form, referencing grievance
numbers “09-58, 59, 60.” His handwrittampporting argument references all three
grievance numbers. Séxt. # 28-6 at 8-9.

- On September 15, 2009, Debbie L. Morton sigrierm advising Plaintiff that his
grievance was being returned unanswered for the following reason: “Mr. Ciempa you
have listed 3 different grievance numbers you need to appeal each one separately and
in accordance with OP-090124.” Sekt. # 28-6 at 10.

DCCC 09-060 (Count 2 -- Qils)

- On 8/12/09, Plaintiff submits a RTS (addressed to DCC Chaplain Johnson) asking
to purchase oils relating to NGE beliefs. $de. # 28-7 at 2.

- On 8/21/09, Chaplain Johnson denies the retygtating that oils are not allowed as
personal possessions, nor are they pravimepolicy for Plaintiff’s faith group. He
tells Plaintiff that, to appeal, he musiake a request to éhagency chaplain in
Oklahoma City. Id.

- On 8/21/09, Plaintiff completes an inmate/offender grievance report form,
referencing the rejection of his request for oils. The report is sent to G. Province,
Warden at DCCC. It is assigned grievance # DCCC 09-06(DKeé# 28-7 at 3-4.

- Aresponse from G. Province, dated 8087 states that “per OP-030112,” Plaintiff's
grievance report form has been forwarded to the Religious Services Unit, where it

9



will be considered by the agency chaplain. The response indicated that it covers
grievance numbers “09-58, 59, & 60.” Jekt. # 28-7 at 5.

- On 8/28/09, Plaintiff completes a GriewanAppeal Form, referencing grievance
numbers “09-58, 59, 60.” His handwrittampporting argument references all three
grievance numbers. Séxt. # 28-7 at 8-9.
- On September 15, 2009, Debbie L. Morton sigrierm advising Plaintiff that his
grievance was being returned unanswévethe following reason: “Mr. Ciempa you
have listed 3 different grievance numbers you need to appeal each one separately and
in accordance with OP-090124.” Sekt. # 28-7 at 10.
Plaintiff has not provided any evidence dematstg that he resubmitted the three grievance
appeals according to established ODOC procedures.
2. Defendants are entitled to judgment as a matter of law
The Court finds that the evidence cited above, gtk the light most favorable to Plaintiff,
fails to show that there exists a genuine issue of material fact as to whether Plaintiff satisfied the
exhaustion requirement of the PLRA prior to comnmggpehis action. Plaintiff's claims in this case

fall squarely within the PLRA’s exhaustion requirent because Plaintiff was “confined in any jail,

prison, or other correctional facility” when his claims arose Robbins v. Chroniste#02 F.3d

1047, 1054 (10th Cir. 2005) (“Constitutional claims aridiaigre the events causing the plaintiff's
incarceration are unrelated to prison confinement.”). In support of their dispositive motion,
Defendants present evidence demonstrating that Plaintiff failed to exhaust his administrative
remedies because he did not resubmit any of tke tirievance appeals after he was told they must
be submitted separately and in accordance with OP-09012Dk&e27-2, Affidavit of Debbie

L. Morton. The record before this Court demonstrates that Plaintiff failed to complete the
administrative grievance process. Nothing inrwrd suggests that Plaintiff ever resubmitted his

grievance appeals after being advised they were not in compliance with OP-090124, even though
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he was provided instructions by Ms. Morton fooperly exhausting the administrative appeals.
Nothing in the record suggests that Plaintiff followed her instructions.

In response to Defendants’ motion for summadgment, Plaintiff relies upon an interoffice
memorandum from Unit Manager Larry D. CavéNarden Province in which Plaintiff claims he
was granted the relief requested through his grievance®Ii®eg 53 at 3. Contrary to Plaintiff's
assertions, nothing in the memorandum statesPlaattiff was granted the relief requested in his
grievances. Sdekt. # 28-6 at 5. The memorandum cleargtss that Plaintiff's requests were being
forwarded to the Agency Chaplain forrtleer consideration pursuant to OP-030112.THe
memorandum served to grant Warden Province’s ggaoet Plaintiff's, and to close the matter at
the facility level. _Id.Plaintiff also states that he has exhausted all “available” remedieBkEee
# 53 at 3. The Court disagreesgeagplained above. Plaintiff has not provided evidence suggesting
that he filed three separate grievance appeaiss@acted by Debbie Mavh (Dkt. #s 28-5 at 9; 28-

6 at 10; and 28-7 at 10), and as set fort®H090124, Section VII(B)(1)(d). (Dkt. # 27-1 at 11).
Instead, evidence provided by Defendants demonstrates that Plaintiff failed to resubmit his grievance
appeals as instructed. Iekt. # 27-2, Affidavit of Debbie L. Morton at § 7. Based on that evidence,

the Court finds Plaintiff has failed to coowert Defendants’ summary judgment evidence
demonstrating that he did not prolydollow grievance procedures for the claims asserted in Counts

1, 2, and 3.

Ordinarily, a dismissal based on failure to exhaust administrative remedies is without
prejudice, because a failure to exhaust is “oftégmporary, curable, procedural flaw.” Kikumura
461 F.3d at 1290 (citation omitted). However, in tlase, given the passage of time since the events

giving rise to Plaintiff's claims aasserted in Counts 1, 2, and 3, Ri#fs failure to exhaust is not
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“a temporary, curable, procedural flaw.” Sdeat 1290. As a result, Plaintiff has procedurally
defaulted his claims set forth in his amended damf and the claims asserted in Counts 1, 2, and
3 of amended complaint shall be dismissed with prejudice. Id.

In summary, upon careful review of the restothe Court finds that Plaintiff has not
controverted Defendants’ summary judgment evidence demonstrating that he failed to follow ODOC
procedures for exhausting administrative remediethoclaims raised iGounts 1, 2, and 3 of the
amended complaint. The evidencewed in the light most favoraltie Plaintiff, fails to show that
there exists a genuine issue of material factoathe exhaustion issue. Therefore, the Court
concludes Defendants are entitled to judgment as a matter of law and their motion for summary
judgment shall be granted as to Counts 1, 2, afich8se counts shall be dismissed with prejudice.

D. Count 4 shall be dismissed

In Count 4, Plaintiff allegethat Defendants Anderson andkly, attorneys in the Office
of General Counsel for ODOC, “grossly negingly advised Defendant Brown throughout his
decision-making process” regarding Plaintiff's claiasserted in a prior civil rights action filed in
this Court, N.D. OklaCase No. 08-CV-685-CVE-TLW.SeeDkt. # 6 at 9-10. This claim fails to

state a claim upon which relief may be granted, and, for that reason, shall be dismissed.

*The docket sheet for Case No. 08-CV-685-CVE-Tt&honstrates that in an Opinion and
Order filed May 3, 2012 (Dkt. # 138), the Coaptproved the defendants’ plan to accommodate
Plaintiff's request for NGE chapel time. Judgm@ikt. # 139) was entered in favor of Plaintiff on
his RLUIPA claim requesting chapel time for N&E group, and in favor of the defendants on all
remaining claims. On February 29, 2013, the Téntbuit Court of Appeals affirmed the Court’s
resolution of Plaintiff's claims, sdekt. # 157.
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First, under the facts alleged, Defendants Anderson and Oakley had no duty of care to
Plaintiff, a third party, in advisg their client, ODOC Chaplain BrowinTherefore, Plaintiff has
failed to state an actionable third-partyaioh against Defendants Anderson and Oakley.
Furthermore, Plaintiff's claim against attornéysderson and Oakley is based on the allegation that
those attorneys “grossly negligently advised” Chaplain Brown regarding Plaintiff's request for space
and time for the NGE group in his facility’s clepThat claim, sounding negligence, is not

cognizable under 42 U.S.C. § 1983. County of Sacramento v. | 828sU.S. 833, 849 (1998)

(stating that “liability for negligently inflicted harm is categorically beneath the threshold of

constitutional due process” Daniels v. Williams 474 U.S. 327, 328 (1986) (“the Due Process

Clause is simply not implicated by a negligenta@n official causing unintended loss of or injury

to life, liberty, or property”). The Court recoges that, in his response, Plaintiff states that
Defendants Anderson and Oakley acted withlibdeate indifference” in providing advice to
Defendant Brown, SeBkt. # 53 at 14-15. However, that statement is wholly conclusory and
unsupported by the allegations of the amended complaint. For the foregoing reasons, Count 4 as
alleged in the amended complaint fails to séatkaim upon which relief may be granted. Therefore,
Defendants’ motion to dismiss shall be granted as to Count 4 and that claim shall be dismissed

without prejudice.

*Oklahoma law premises potential third-party liability of attorneys on allegations of a clear,
actionable breach of the duty of ordinary care by an attorney to his/her client which, foreseeably
harming a third-party, gives rise to an additichatly of care imposed on the attorney to avoid such
third-party harm._Se®/hitehead v. Rainey, Ross, Rice & Bin897 P.2d 177, 181 (Okla. Civ.

App. 1999) (discussing Hesser v. Central Nat'| Bank & Trust @86 P.2d 864 (Okla. 1998)
(finding that where an attorney failed to obta&ixecution of testatrixwill, the plaintiff/will-
beneficiary arguably suffered foreseeable harng Bradford Secs. Processing Servs., Inc. v. Plaza
Bank and Trust653 P.2d 188 (Okla. 1982) (finding actior&ablaim for relief by third-party who
foreseeably relied to his detriment on attorney’s negligent preparation of a bond opinion)).
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ACCORDINGLY, IT ISHEREBY ORDERED that:

Defendants’ motion for summary judgment (Dkt. # 29 &nted as to Counts 1, 2, and 3

of the amended complaint. Those countsdasaissed with prejudice.

Defendants’ motion to dismiss (Dkt. # 30)gsanted as to Count 4 of the amended
complaint. That count idismissed without prejudice for failure to state a claim upon
which relief may be granted.

This is a final Order terminating this action.

A separate Judgment shall be entered in favor of Defendants.

Plaintiff remains obligated to continue making monthly payments until the balance owed on

the filing fees for this case has been paid in full. Plaintiff's current balance is $783.93.
DATED THIS 22nd day of March, 2013.

GREGORYK FRIZZELL, CHIEF JUDGE

UNITED STATES DISTRICT COURT
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