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UNITED STATESDISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

ERIC J. RUTHERFORD,
Plaintiff,
V. Case No. 11-CV-0445-CVE-FHM

REGIONAL HYUNDAI, LLC,

Defendant.

N N N N N N N N N

OPINION AND ORDER

On May 18, 2012, Magistrate Judge Frank H. McCarthy entered a report and
recommendation (Dkt. # 102) finding that plaintiff \atéd a court order by failing to appear for his
deposition, and recommending that plaintiff's claimesdismissed as a sanction for this and other
litigation misconduct. Plaintiff, proceeding pse has filed three objections to the report and
recommendation. Dkt. ## 103, 106, 108. Defendantileasa response to the objections. Dkt. #
1009.

.

On July 15, 2011, plaintiff filed this casBeging that Regional Hyundai, LLC (Regional
Hyundai) terminated his employment in retaliation for helping another employee report alleged
sexual harassment. Dkt. # 1, at 2-3. Plaintiff was represented by an attorney, John Harker, when
he filed this case. Defendant filed a motiomamnpel plaintiff's attendance at his own deposition
and plaintiff's responses to written discovery regsiefikt. # 24. Plaintiff lives in Minnesota, and
he refused to appear for a deposition in Tulsa, Oklahomaat 1d2. Defendant also argued that
plaintiff had failed to responib requests for production. Idarker requested leave to withdraw

as plaintiff's counsel, because plaintiff was insisting that plaintiff's celugrsgage in conduct that
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would violate Fed. R. Civ. P. Idnd/or the Oklahoma Rules of Professional Conduct. Dkt. # 32,
at 4. Plaintiff was also sending e-mails defendant’'s counsel and disclosing confidential
attorney/client communications. ldt 2-4.

Harker’'s motion to withdraw was referred ttoe magistrate judge, and the motion was
granted. Plaintiff was given 15 daigsfind new counsel or notify é'Court that he would represent
himself. Dkt. # 36. Before plaiiff complied with the magistrate judge’s order, he submitted two
pro sefilings possibly attempting to compel discovery and have defendant’s counsel sanctioned.
Dkt. # 38. The Court returned the filings to ptéfrand advised him to olatn new counsel or enter
a proseappearance. Plaintiff chose tpresent himself, and he filed a geappearance (Dkt. #

42). Plaintiff also attempted to file pe@pleadings disclosing mattedsscussed at a settlement
conference and requesting sanctions against Harker. The documents were not filed by the Court
Clerk and the Court advised plaintiff that he wbbe sanctioned if he made any further attempts

to file matters concerning the parties’ confidential settlement conference. Dkt. # 43.

On March 21, 2012, plaintiff sent defendantsinsel notice that he intended to take the
depositions of several Regional Hyundai employees, but the notice of deposition stated that the
depositions would take place in Minnesota. Ek48-2. Defendant filed a motion for protective
order from plaintiff's notice to take depositions in Minnesota. Defendant asked that any
depositions of Regional Hyundai employees take ptaGklahoma, and it requested that plaintiff
be prohibited from issuing any other noticedeposition requiring a witness to travel to Minnesota
for a deposition. Defendant also filed a separaiton to quash the notice to take deposition as to
employees or former employees of Regional Hyutidst are not currently officers of defendant.

Dkt. # 48. The discovery issues were referred to the magistrate judge.



While the parties were litigating plaintiff's right to depose witnesses in Minnesota, he twice
failed to appear for his own deposition in Oklahomafense counsel attempted to contact plaintiff
during the second noticed pigsition, and plaintiff hung up the phone when defense counsel
identified herself on the phone. Dkt. # 48-1, at 1. Plaintiff also refused to produce documents
identified in his initial disclosures and other docutsgaquested by defendamikt. # 57. Plaintiff
filed a motion to sanction defendant for allegexdiyicelling his deposition, and he stated that he was
prepared to appear in Oklahoma for a deposition. #&2. He also filed another notice to take the
deposition of Regional Hyundai employees in Minnes@ikt. # 50. The magistrate judge held a
telephonic hearing on April 13, 2012, and plaintifftmapated in the hearing. Dkt. # 66. The
magistrate judge granted defendant’s motiorcdmpel production of documents, and advised
plaintiff that he would be precluded froming any documents not produced to defendant in
discovery. Dkt. # 67, at 1. Piff was also ordered to appear in Tulsa for a deposition on May 4,
2012, and the deposition was to be held in the magistrate judge’s conference_rooifheld.
magistrate judge advised plaintiffat “if he fails to appear fdis deposition the Court may impose
sanctions including the dismissal of this case. at@. Plaintiff was phibited from deposing any
witness in Minnesota and his numerous requestafuetions were denied, but the magistrate judge
did grant plaintiff's request to submit documetiiough the Court’s electronic filing system. Id.

Plaintiff did not produce the documents ordered to be produced, and defendant requested
sanctions under Fed. R. Civ. P. 3kt. # 81. Plaintiff also failé to appear for his deposition on
May 4, 2012. Dkt. # 88. At 12:53 p.m. on Mdy 2012, plaintiff fileda “response” to the
magistrate judge’s minute noting plaintiff’s failueappear for deposition, and he claimed that he

was in Tulsa. Dkt. # 89. Plaintiff statétht he drove to Tulsa on May 3, 2012 and, on May 4,



2012, he “entered what appeatedbe a post office.” Icat 1. He claims that a postal employee told

him that he was at the wrong address, and thaalieed across the street to pick up a pamphlet at

a Greyhound bus station to prove that he was in Oklahomaat [+2. However, plaintiff's
“response” was filed from an IP address located in Minnesota, and it is the same IP address from
which all of plaintiff's other elecbnic filings were sent. Dkt. # 102, at 3. Defendant filed a motion

to sanction plaintiff for his failure to appear for deposition. Dkt. # 90. Defendant argues that
dismissal is the appropriate sanatidue to plaintiff's violation o& court order and his disruptive
litigation conduct. Plaintiff filed a response tdeledant’s motion for sanctions, and argued that he

did travel to Tulsa for his deposih. Dkt. # 92. However, he kes no attempt to explain how his
response (Dkt. # 89) was filed from a computer located in Minnesota.

Defendant’s sanctions motion (Dkt. # 90) was referred to the magistrate judge for a report
and recommendation, and the magistrate judge recommended that plaintiff's claims be dismissed
and that plaintiff be ordered to pay defendarattorney’s fees for appearing for plaintiff's
deposition and related to the motion for sanctions. Dkt. # 102. The magistrate judge found that
plaintiff's assertion that he traveled ©klahoma but could not find the courthouse lacked
credibility. The magistrate judge noted that piifi had been ta settlement conference at the
courthouse, knew where the building was located, and made no attempt to notify the magistrate
judge or defense counsel on therning of May 4, 2012 that lveas having difficulty finding the
courthouse._ldat 3. Plaintiff's conduct has prevedtdefendant from discovering information
about plaintiff's claims, and deféant has been prevented frorearing a meaningful defense.

Id. at 4. Plaintiff has also engaged in disruptive litigation conduct causing defendant to spend

additional time and money on this case, and thestratg judge found that plaintiff's interference



with the judicial process further justifies dismissihis claims. Plaintiff has filed three objections
to the report and recommendation. Dkt. ## 103, 106, 108.
.
Without consent of the parties, the Courtymefer any matter dispositive of a claim to a
magistrate judge for a report and recommendation. However, the parties may object to the
magistrate judge’s recommendation within 14 dafyservice of the recommendation. Schrader v.

Fred A. Ray, M.D., P.C296 F.3d 968, 975 (10th Ck002);_ Vega v. Sutherd95 F.3d 573, 579

(10th Cir. 1999). The Court “shall make a de ndetermination of those portions of the report or
specified proposed findings or recommendationsvtach objection is made.” 28 U.S.C. §
636(b)(1). The Court may accept, reject, or riyatthie report and recommendation of the magistrate
judge in whole or in part, or retuthe matter to the magistrate judgiéh instructions. Fed. R. Civ.
P. 72(b)(3).

1.

Defendant seeks dismissal of plaintiff's ola as a sanction for his repeated failure to
comply with discovery orders, including plaiiig failure to appear for deposition on May 4, 2012.
Under Rule 37(b)(2), a court may sanction a party for violating a discovery order, and dismissal of
a plaintiff's claims is permissible sanction. Thenth Circuit has provideve factors that should

be considered before a court may dismiss a plaintiff's claims in whole or in part:



(1) the degree of actual prejudice to tefendant; (2) the amount of interference
with the judicial procesq3) the culpability of thditigant; (4) whether the court
warned the party in advance that disnlisgdahe action would be a likely sanction
for noncompliance; and (5) the efficacy of lesser sanctions.

Ehrenhaus v. Reynold965 F.2d 916, 921 (10th Cir. 1992). Dismissal is a harsh sanction for a

discovery violation, and “due process requires that the discovery violation be predicated upon
‘willfulness, bad faith, or [some] fault of petitiorieather than inabilityto comply.” Archibeque

v. Atchison, Topeka and Santa Fe Ry.,G60.F.3d 1172, 1174 (10th Cir. 1995). “Only when the

aggravating factors outweigh the judicial systestrong predisposition to resolve cases on their

merits is dismissal an appropriate sanction.” Ehrent®&s-.2d at 921 (quoting Meade v. Grubbs

841 F.2d 1512, 1521 n.7 (10th Cir. 1988)).

The magistrate judge found that each of the Ehrenfeuiers supported dismissal of
plaintiff's claims, but plainff has objected to the magistratelge’s report and recommendation.
The Court will review_denovo defendant’s request for dismisgd plaintiff's claims, without
deference to the report and recommendation. The first Ehrerfi&ietos is the prejudice to
defendant caused by plaintiff's violation of a digery order. Plaintiff failed to appear for his
deposition on three different occasions. The first time plaintiff cancelled his deposition while
defendant’s counsel was driving to Tulsa from @klaa City, Oklahoma. Dkt. #57, at 1. Plaintiff
simply failed to appear the second time he waked for deposition. Dk# 48-1, at 1. On that
occasion, he went so far as to refuse to taldefense counsel and to hang up the phone when
defense counsel tried to inquire as to his failure to appear for deposition. Dkt. # 57, at 3. Due to
plaintiff's refusal to voluntarily appear for deposition, the magistrate judge ordered plaintiff to
appear for a deposition at the courthouse, andtpfaiivectly violated acourt order by refusing to

appear for deposition. Plaintiff's conduct has cdusefendant to waste time and resources in its

6



attempts to take his deposition. However, this harm is minimal compared to plaintiff's outright
interference with defendant’s ability to prepardedense to his claims. Plaintiff has refused to
produce documents or be deposed, in violatioroaftorders. The Court finds that defendant has
been substantially prejudiced by plaintiff's failuoeappear for depositicand his general refusal
to participate in pretrial discovery.

The second Ehrenhatactor (interference with the judal process) supports the imposition
of a substantial sanction because plaintiffiteduct has essentially prevented defendant from
preparing a defense and has wasted the Court’s limited time and resources. Plaintiff has refused to
participate in pretrial discovery and defendant is unable to determine what facts, if any, plaintiff
intends to rely on to support his claims. Defendant has sought the Court’s assistance to compel
production of documents and attendance at deposiind plaintiff has disregarded court orders.
As to plaintiff's failure to appear for depositidme not only failed to appear before the magistrate
judge, but he also submitted a document falsely representing that he traveled to Tulsa for his
deposition. The document (Dkt. # 89) was filed framP address in Minnesota, and plaintiff has
made no attempt to explain how he could have filed this document from a location in Tulsa. Itis
reasonable to infer from plaintiff's repeated vtaas of court orders that he is engaged in this
conduct simply to harass defendant. He hastalean no meaningful steps to prosecute his claims
against defendant, and the case is basically andill due to plaintiff's failure to participate in
discovery. The Court finds that plaintiff has suhgtdly interfered with the judicial process.

The third, fourth, and fifth Ehrenhatesctors also support defendant’s request for dismissal
of plaintiff's claims. As to the third factor, ¢Hitigant is the plaintiff and he is proceeding pep

and he cannot fault his attorney for any abuseejudicial process. Plaintiff is clearly culpable



for his own conduct. ThedTirt is cognizant that preelitigants should be afforded some leeway

for actions caused by an unfamiliarity with the legal systemN&s®us v. Two Unknown B.I.C.E.

Agents, at Arapahoe County Justice Cemt®P F.3d 1158, 1163 (10th Cir. 2007) (district court

should provide notice of what is expected amd opportunity to correct deficiencies before

dismissing a prgeplaintiff's claims with prejudice). Platiif was given notice that he was required

to comply with defendant’s discovery requestd appear for deposition, and he willfully violated

the discovery orders. The magistrate judge waptedtiff that failureto appear for deposition on

May 4, 2012 could result in sanctions, includingndissal of plaintiff's claims, The fourth

Ehrenhaudactor is satisfied. Dkt. # 67, at 2. T@eurt has considered whether a lesser sanction

would be sufficient to mitigate any prejudice suffered by defendant and to ensure plaintiff's

compliance with discovery orders. Howeveniptiff's conduct provides no basis to believe that

he will comply with any orders or stop his alwaslitigation conduct. Een after the magistrate

judge entered his report and recommendation, plaintiff has continued to file pleadings refusing to

acknowledge his culpability for the delay of thpseceedings and plainly stating that he will not

provide discovery to defendanbkt. ## 103, 106, 108, 111. The Cdumds that no sanction other

than dismissal would be sufficient to prevent furtitaunse of the judicial poess by plaintiff. Thus,

the Court finds that dismissal of plaintifitdaims is the appropriate sanction under Rule 37.
Defendant has also requested attorney fees for attending the May 4, 2012 deposition and for

filing its motion for sanctions. However, fdadant has provided no evidence to support a

reasonable attorney fee, and the Court has alfeady that plaintiff's claims should be dismissed.

Dismissal by itself is a harsh sanction and thenmeo need for any funer sanction. The Court

declines to award defendant attorney fees iatttme, but plaintiff is advised that he will be



responsible for defendant’s attorney fees ifutensits any future filings for the purpose of harassing
defendant.

IT IS THEREFORE ORDERED that the report and recommendation (Dkt. # 102) is
accepted in part andregected in part, and Defendant Regional Hyundai, LLC’s Motion for
Sanctions in the Form of a Dismissal and the Alnaf Attorney’s Fees and Costs and Brief in
Support (Dkt. # 90) igranted in part anddenied in part as follows: plaintiff claims aréismissed
with prejudice under Rule 37(b)(2), but the Court deniesaarard of attorney fees to defendant.
A separate judgment of dismissal is entered herewith.

IT ISFURTHER ORDERED that plaintiff's privilege tdile documents with the CM/ECF
electronic document filing systemwsthdrawn.

DATED this 18th day of June, 2012.

Clave ¥ bl

CLAIRE V. EAGAN (UJ
UNITED STATES DISTRICT JUDGE




