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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WALTER E. BUSBY, JR. )
)
Raintiff, )
) CaséNo. 11-CV-447-JED-PJC
v. )
)
CITY OF TULSA; CHARLES W. JORDAN; )
WALTER EVANS; )
)
Defendants. )

OPINION AND ORDER

The Court has for its congdhtion the Motion for Summagdudgment (Doc. 48), filed by
the defendants. Defendants also filed Ervataorrections (Doc. 49, 51). Plaintiff filed a
Response (Doc. 57), and defendants filed a Repbg.(B5), as well as two supplemental briefs
(Doc. 70, 97), to which plaintiff responded (Doc. 77, 100).
l. Background

The following summary is based upon the evagerdrawn in favor of the plaintiff, as it
must be at the summary judgment stage. Plgiktalter E. Busby, Jr., is an African American
man who has been employed by the Tulsa Police Department (TPD) since 1981. In April 2008,
plaintiff, then a Captain in the TPD, was tsfarred to the Mingo VallePivision of the TPD.
Major Walter Evans was the Mingo Valley Division Commander. Major Evans assigned
plaintiff to be Second Shift Commander atngo Valley. As DivisionCommander of Mingo
Valley, Evans was responsible for directing all law enforcement activities within the geographic
boundaries of East Tulsa.

There is evidence supporting plaintiff's claim that, in January, 2010, Major Evans, who is

also African American, ordereglaintiff to march in the Mam Luther King, Jr. Day Parade
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(MLK Parade): During a conversation on January 13 afttpear, plaintiff informed Evans that
plaintiff did not want to participate in the NKLParade because plaintiff believed the TPD was
attempting to use plaintiff's appearance in thekVRarade as a sign thplaintiff endorsed the
TPD as racially unbiased and faiEvans understood that plainttfid not want to participate in
the parade because he did not want to “pufacade in front of the African American
community” that suggested the TPD wasefiof racial division and issues.

Although other captains participated in ieK Parade, plaintiff provided evidence that
he was the only captain that wasleredto participate. Two captains volunteered to march in
the parade. The City admits that one offthe captains under Majdvans’s command was not
ordered to march in the paraded was granted holiday leavethalugh the City asserts that she
was not similarly situated to plaintiff becishe was an “administrative” captain.

During the January 13 conversation, plaintifked Evans if platiff could take a few
hours of holiday leave during the MLK Parade sat tie would not be qgiired to march in the
event as a TPD representative. Evans told to submit a leave request. Plaintiff then
submitted a holiday leave slip, requesting leave during the MLK Parade. Evans denied the
request and wrote a mertmplaintiff stating:

After careful consideration, | have decided to deny your request. You will report

to work as [sic] on January 18, 2010,sabeduled and one gbur assignments

for that day will be to participate as a representative of the [Mingo Valley

Division] staff at the MLK parade.

(Doc. 57-15). Plaintiff assertsahthere is no historical recotdat any other captain’s request

for holiday leave had ever been denied, aretethis no evidence of any other captain being

! Although defendants repeatedly emgilza that Major Evanis the same race as plaintiff, that
fact does not invalidate plaintiff’ claim of racial discriminationSee Oncale v. Sundown
Offshore Servs., IndG23 U.S. 75, 78 (1998) (“ithe ... context ofacial discrimination in the
workplace we have rejected any conclusive yorggtion that an employer will not discriminate
against members of his own race.”).



ordered to march in any parade. As note@, @inthe four captains under Evans’s command was
granted leave during the \lLParade. She is white.

Plaintiff responded to Evans’s memo th@me day. Among other things, plaintiff's
response stated that the order to participatthe MLK Parade was “illegal” and “unfair”
because plaintiff was being ordered to parti@datcause of his race and he was unaware of any
other captain who had been ordetegarticipate. Plaintiff also requested that Evans reconsider
the order to participate and thaejuest for holiday leave. In rgplEvans denied that his “stated
reason” for requiring plaintiff to participate “watsie to [plaintiff's] race,” but admitted that he
had reported his embarrassment “that few Afridamerican officers participate in [TPD]
ceremonies, such as ... the MLKr&de...” and acknowledged that Hg fact that we both share
the same race as Dr. King and that the paradels in the African American community is
consequential.” (Doc. 57-9). Evans also stdated he “cannot confirm nor deny that no other
captain has been directerlattend the parade....1d().

Under protest, plaintiff ultimately compliedith the directive and participated in the
MLK Parade on January 18, 2010. Notwithstagdihis participation, plaintiff presented
evidence from which it could be inferred that, jdays after the parade, Evans began to retaliate
against plaintiff for plaintiff'sopposition to Evans’s directive.S¢eDoc. 57 at 19, 1 44-47).
Plaintiff alleges that, based on his voicing ogifon and complaining about being ordered to
march in the MLK Parade on the basis of his réigewas subjected to increasing hostility and
retaliation, and his next germance evaluation was the worstha ever received in his almost
30 years at the TPD.

On March 30, 2010, plaintiff wrote to the TRIhief Jordan and indicated that he was

being subjected to increasing hostility followgi the MLK Parade. Thereafter, Evans moved



plaintiff from the day shift (Second Shift) tbe Fourth Shift (4:00 p.m. to 2:00 a.m.), which
would permit plaintiff little time with his wifeand young daughters. Accang to plaintiff, he
was thus forced to use subtial amounts of his &cued vacation time, which he had spent
years accumulating. Following the transfer tee tRourth Shift, plaintiff filed a formal
discrimination complaint with the TPD on June 18, 2010.

The TPD contends that the actions weretakén in retaliation for plaintiff's opposition
to being denied holiday leaveé ordered to march in the MLRarade. However, plaintiff's
complaints and opposition to being directedntarch in the MLK Parade were prominently
identified in the most negative ratings in pli's 2010 evaluation. Foexample, plaintiff was
rated as “Needs Improvement” under “Conformandd wles, policies and instructions,” and
“Relationships with Others,” basedpart on the following, written by Evans:

In January of 2010, | assigned Captain lBBuso march in the police procession

during the Martin Luther King ParadeCaptain Busby objected to marching in

the procession because (as he stated) heatdigiant to “stand with them”. He so

much objected to attending, that | wisced to “order” him to march. He

reported to the parade, aérected, but he alienatedimself from others by

separating himself from others duritige assembly, and by marching about 20

feet behind the police procession. Thiswaticed by other staff in attendance....

In addition, he was rated asnddequate” as a supervisor, based in part on the MLK Parade:

In January of 2010 Captain Busby objectegarticipating in the Martin Luther

King Parade because “he did not want tat ‘pn a facade of unity’ or ‘march with

them’ (referring to officers who opposed the [Black Officers Coalition] lawsuit).

When | refused to excuse him frometlassignment, he crafted a memorandum

that accused me of racism, and impliedttlegal action would follow if | did not

reconsider.

(Doc. 57-19 at 6-8ee alsdoc. 57-20 [plaintiff's memo to TPD Chief alleging retaliation]).

2 The 2010 Performance Evaluation was very pasiiiv certain areas and reflected that
plaintiffs work served numerous importananictions. For example, Evans reported that,
“[blecause of [plaintiff's] attention to schedulégarge-scale sporting evisn the level of gang
violence and aggravated assauh Mingo Valley was almost nosxistent, compared to other
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Plaintiff appealed the negative performaes@luation, but his appéwas rejected, and
the negative evaluation thus became part of hiswaeent file at the TPD. Thereafter, plaintiff
sought, unsuccessfully, a promotion to Major,ckhrequired the submission of his three most
recent evaluations, including the 2010 evaluation.

Based upon the foregoing, piaff asserts Title VII clans for disparate treatment
discrimination based on race and for retaliationhisrcomplaints of racial discrimination to the
TPD human resources, the Civil Service Cossmwn, the TPD Chief, the Mayor, and Major
Evans. (Doc. 7, First Cause of Action). Plafrdio asserts claims undde First Amendment,
alleging that the defendants “ordered and ddr¢him] under penaltpf adverse employment
consequences to ... conform with an ideology conti@ Plaintiff's expresed political beliefs in
direct violation of Plaintiff'sright to freedom of speech andpeession...” and then retaliated
against him for stating his objectionsgarticipating in the MLK Parade.S¢e id. Second and
Third Causes of Action). Plaintiff allegesathhe was denied Equal Protection under the
Fourteenth Amendment, because the defendants treated similarly situated employees outside of
the protected class differentthan plaintifft. Defendants seek summary judgment on all of

plaintiff's claims.

areas of the city”; plaintiff “kept his overtimexpenditures to extremely low levels, saving the
City thousands of dollars dag tough economic times”; “Busbig very adept at managing
critical incidents and major crime scenes,tluding appropriately acting to locate a missing
seven year old boy, and taking command of a lage that erupted and quickly restoring order;
and that plaintiff was a “key ayer in planning for a severeei storm,” and “in reducing gang
violence in North Tulsa after r@puted gang member was muebki’ which avoided “the usual
retaliation shootings.” (Doc57-19 at 2-6, 10). The focus of Evans’s negative comments
included plaintiff's “conflict with at least one subordinate supervisor, and also with his
commanding officers,” during which plaifftallegedly acted inappropriatelyld( at 4). Later in

the report, the MLK Parade issig cited as a key example support of that‘conflict” and
“inappropriate” action. %ee idat 6-8).



. Summary Judgment Standards

A party may move for summajydgment on any claim or defemsFed. R. Civ. P. 56(a).
Summary judgment is appropridtethe movant shows that ther® no genuine dispute as to any
material fact and the movant ésititled to judgment as a mattef law.” Fed. R. Civ. P. 56(a);
see Celotex Corp. v. Catrett77 U.S. 317, 322-23 (198@Anderson v. Liberty Lobby, In&477
U.S. 242, 250 (1986). “[8mmary judgment will not lie if thelispute about a material fact is
‘genuine,’ that is, if the evidence is such tlaateasonable jury could return a verdict for the
nonmoving party.”Anderson477 U.S. at 248. The courts thdegtermine “whether the evidence
presents a sufficient disagreement to require sgiom to a jury or whether it is so one-sided
that one party must prevail as a matter of lawd’ at 251-52. The non-mor#s evidence is
taken as true, and all justifiable and reasonaife&xences are to be drawn in the non-movant’s
favor. Id. at 255. The court may not weigh the eviceeland may not credihe evidence of the
party seeking summary judgment and ign@vidence offered by the non-movantolan v.
Cotton _ U.S.  ,134 S. Ct. 18@8B66-68 (2014) (per curiam).

These same summary judgment standards apply to employment cl@eesTabor v.
Hilti, Inc., 703 F.3d 1206, 1215 (10th Cir. 2013). Thus,Gbert must view alfacts in the light
most favorable to the plaintiff as the non-movpayty and will “draw all reasonable inferences”
in his favor. Id.; Anderson477 U.S. at 255. “[A]lthough the court should review the record as
a whole, it must disregard all evidence favorablthtomoving party that éjury is not required
to believe.”” Smothers v. Solvay Chem., In¢40 F.3d 530, 538 (10th Cir. 2014) (quoting
Reeves v. Sanderson Plumbing Prods.,, 1580 U.S. 133, 150 (2000)). “When evaluating an
employer’'s motives or reasons, ‘motiien is itself a factual question.”ld. (quoting Hunt v.

Cromartig 526 U.S. 541, 549 (1999).



IIl.  Discussion
A. TitleVII Claims
1. Race Discrimination

The City of Tulsa argues that plaintiffraeot establish racial discrimination under Title
VIl of the Civil Rights Act. Title VII makes it unlawful for an employer “to discriminate against
any individual with respect to his compensatitamms, conditions, or pileges of employment,
because of such individual's race, color, nelng sex, or national origin.” 42 U.S.C. § 2000e-
2(a)(1). A plaintiff proves a T#l VIl violation “either by direct edence of discrmination or by
following the burden-shifting framework dcDonnell Douglas Corp. v. Gregedl1l U.S. 792 ...
(1973).” Khalik v. United Air Lines671 F.3d 1188, 1192 (10th Cir. 2012).

Under the burden-shifting framework, a plaihtifust first establish a prima facie case of
discrimination, which requires thahe plaintiff demonstrate that he (1) is a member of a
protected class, (2) suffered an adverse empdoyraction, and (3) thadverse action occurred
under circumstances giving rise an inference of discriminationSee Luster v. Vilsacl667
F.3d 1089, 1095 (10th Cir. 2011). Tplaintiff's burden at the prianfacie stage requires only a
“small amount of proof necessary to createirdarence” of discrimination or retaliation, by a
preponderance of the evidence, dahd burden is “not onerous.’'Smothers 740 F.3d at 539
(quoting Orr v. City of Albuquerque4l1l7 F.3d 1144, 1149 (10th Cir. 200%;E.O.C. v.
Horizon/CMS Healthcare Corp220 F.3d 1184, 1191, 1197 (10th Cir. 2000)).

If the plaintiff meets the prima facie burde¢hen the defendant must offer a legitimate,
non-discriminatory reason for the employmantion, which is a burden of production, not one
of persuasion.Smothers740 F.3d at 539 (citinglorizon/CMS Healthcare220 F.3d at 1191).

Assuming the employer meets that burden, therpthintiff may defeasummary judgment only



by showing that “there is a geine dispute of material fags to whether the employer’'s
proffered reason for the challenged actioprestextual — i.e., unworthy of beliefRandle v. City

of Aurora 69 F.3d 441, 451 (10th Cir. 1995). “Prdtean be shown by ‘such weaknesses,
implausibilities, inconsistencies, incoherencies,contradictions in the employer’s proffered
legitimate reasons for its action that a reasanéattfinder could rationally find them unworthy
of credence and hence infer that the emplaldrnot act for the asged non-discriminatory
reasons.” Morgan v. Hilti, Inc, 108 F.3d 1319, 1323 (10th Cir. 1997) (citation omitted). Thus,
if “a plaintiff demonstrates that an employepsoffered reasons are ‘uiawthy of credence,” a
jury may ‘infer the ultimate facof discrimination’or retaliation.” Smothers 740 F.3d at 546
(quoting Swackhammer v. Spring/United Mgmt. C493 F.3d 1160, 1167 (10th Cir. 2007)).
However, “[m]ere conjecture that the employaeason is pretext . . . will not defeat a motion
for summary judgment.’Richmond v. ONEOK, Inc120 F.3d 205, 209 (10th Cir. 1997).

In the section of its brief regarding plaint#fTitle VIl race discrimination claim, the City
focuses on plaintiff's alleged inability to showepext, and does not dithc argue that plaintiff
has failed in his minimal burden to establish @Enprfacie case. With spect to a prima facie
case, there is no dispute thataasAfrican American, plaintiff im member of a protected class.
(Doc. 48 at 28 of 56). There &vidence supporting plaintiff'sontention that he was the only
TPD captain who was directly ordered to marcthim MLK Parade, that the directive was made
to him as a result of his race, and that he thasonly captain who was ever denied a request to
take holiday leaveime. Other thanpse dixitassertions that the fegoing do not amount to
“adverse employment actions,” ¢hCity does not provide anguthority or Igal analysis
supporting any contention thatetle were no adverse employmeactions for purposes of

plaintiff's prima facie case. In addition toetlalleged disparate treagmt in denying plaintiff



holiday leave and ordering him to marchtive MLK Parade, the 2010 Performance Evaluation
and the transfer to the Fourth Shift may cled¢y construed as adverse actions linked to the
alleged racially discriminatory dictive that plaintiff march becausé his race. In this Circuit,
“adverse employment action” is “broadly define[d]Orr, 417 F.3d at 1150 (citingeffries v.
Kansas 147 F.3d 1220, 1232 (10th Cir. 1998)). Imeral, disparate @fication of leave
policies may constitute an adverse employment acae Oryr 417 F.3d at 1150-51. The Court
concludes that the plaintiff has met his burden to establish a prima facie case.

The City argues that it had legitimate, non-dietatory reasons for ordering plaintiff to
participate in the parade, because the paradeawkegitimate community policing event,” such
events are “important to TPD and the commyhiand TPD’s participton in the MLK Parade
“reinforces TPD’s commitment ttreating each citizen of Tulsqually, regardless of cultural
differences and background.” (Doc. 48 at 30).

Plaintiff contends that the City’s positi is pretextual, because participation in
community events is normally voluntary, theXRiverside Division Commander did not order
any of the captains under hernmmand to participate in the MLK Parade and testified that
“participation in the 2010 Martin Luther KinBay Parade was voluntary for the supervisors
under [her] command in the Riverside Division(Doc. 57 at 12 of 48 and evidence cited
therein). Also, Captain Ford, a white captamder Major Evans, was allowed to take holiday

leave during the 2010 MLK Parade, while plditgirequest for such leave was deniedd.)(

8 The Tenth Circuit has given weight to DB involvement in “community policing”
events and noted that such participation reprss a legitimate interest in the context of
analyzing First Amendment religion claim$ee Fields v. City of Tuls&53 F.3d 1000 (10th
Cir. 2014). Fieldsis discussed further below, in connentwith plaintiff's First Amendment
claims under 8§ 1983. For purposes of evaluatiaghpff's Title VII claim, however, the Court
simply accepts that TPD has a legitimate, nonfairgnatory reason for participating in events
such as the MLK Parade, such that the @eg met its burden of @duction to show such a
legitimate, non-discriminatory reason.



Plaintiff also generally points out the inconsistebetween an alleged commitment to racial and
cultural equality and the different treatment allegedly imposed upon plairgdfibe of his race.

The City “denies that [plairffi was ordered to participate the parade due to his race.”
(Doc. 48 at 29). However, Evans admittedwnting that he had reported to Busby his
embarrassment “that few African American officpesticipate in [TPD] ceremonies, such as ...
the MLK Parade...” and acknowledged that “[t]lzetfthat we both share the same race as Dr.
King and that the parade held in the African American community consequentidl (Doc.

57-9, emphasis added). Another captainemnBvans’s command - a white woman - was
permitted to take holiday leave the day of the parade, and the two other captains (both of whom
were white) were not ordered to march ie fharade. Based upon the evidence, a reasonable
juror could infer that the order that plaintifiarch in the MLK Paradand denial of holiday

leave were, in fact, based upon plaintiff's race.

Under the circumstances, there is evidencéghkén as true anduostrued in plaintiff's
favor, from which a reasonable juror could infeattthe order that plaintiff march in the MLK
Parade was based upon plaintiff's race, rathan thased upon a legitimate non-discriminatory
reason. Moreover, deposition testimony of Makvans, Major Harris, and Chief Jordan
established that they were unawaf any other captain everibg denied holiday leave, but
plaintiff was denied such leave, notwithstanding that the TPD’s “Staff Representation Policy”
normally facilitates’ cagins’ ability to take holiday leavehen they wish. (Doc. 57 at 10,
11). The denial of leave facilitated the order that plaintiff imémahe MLK Parade and it could
be inferred under the circumstances tha ttenial of leave w&a imposed singularly upon

plaintiff because of his race.

10



There are genuine disputes of materdatt as to whether the City’s proffered
explanations are pretextual, and the evidene®isso one-sided that [defendants] must prevail
as a matter of law.Anderson477 U.S. at 251-52. The City’s motion for summary judgment is
hencedenied as to plaintiff's Title VII discrimination claim.

2. Retaliation

The City argues that plaintiff cannot estdbles Title VIl retaliaton claim. (Doc. 48 at
35). Under 42 U.S.C. 8§ 2000e-3(a), it is “anawful employment praae for an employer to
discriminate against any of his employees ... because he has opposed any practice made an
unlawful employment practice....Although the statute does not nete such discrimination as
“retaliation,” the courts haveo named claims under 8§ 2000e)3(&A plaintiff may establish
retaliation by presenting directidence of discriminatory motivatn or, in the absence of direct
evidence, a plaintifmust establish a prima facie case undeMkb®onnell Douglagramework.
Conroy v. Vilsack707 F.3d 1163, 1171 (10th Cir. 2013).

To establish a prima facie case of retaliatibm, plaintiff must show that (1) he engaged
in protected opposition to dismination, (2) a reasonablemployee would have found the
challenged action to be materially adveraad (3) a causal connection existed between the
protected activity and éhchallenged actionArgo v. Blue Cross and Blue Shield of Kansas, Inc.
452 F.3d 1193, 1202 (10th Cir. 2006). To estalhsih causal connectidretween the protected
activity and the adverse employmeaction, plaintiff must present evidence of circumstances
that justify an inference of retaliatory motiv&Vard v. Jewe)l 772 F.3d 1199, 1203 (10th Cir.
2014) (citation omitted).“If the protected conduct is closely followed by the adverse action,
courts have often inferdea causal connectionId. The Supreme Court construes the causation

requirement as requiring a showing that the eygf's desire to retaliate was the but-for cause
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of the challenged employment actioBee Univ. of Texas Southwestern Med. Ctr. v. Nassar
U.S. _,133S. Ct. 2517, 2528 (2013).

There is some direct evidence of retaliatamgtivation with respect to the plaintiff's
2010 Performance Evaluation. Plaintiff receivhis worst performance evaluation shortly
following his statement of opposition to beingedited to march, and plaintiff's opposition was
cited more than once in the evaluation. Evgase plaintiff the lowest possible rating of
“inadequate” in rating his performem as a supervisor, and direatijed plaintiff's statements in
opposition to what plaintiff believed was unlawful race discrimination as a reason for the rating:

In January of 2010 Captain Busby objectegarticipating in the Martin Luther

King Parade because “he did not want tat ‘pn a facade of unity’ or ‘march with

them’ (referring to officers who opposed the [Black Officers Coalition] lawsuit).

When | refused to excuse him frometlassignment, he crafted a memorandum

that accused me of racism, and impliedttlegal action would follow if | did not

reconsider.
(Doc. 57-19 at 6-8). Evans did not leave dowubt that he understood plaintiff’'s opposition was
based upon a claim of racial discriminatiorin fact, the foregoing statement in the 2010
evaluation makes it clear that plaintiff's acdusa of race discrimination was a reason for the
downgrade in his performance.Sege id. Elsewhere in the evaluation, Evans quoted with
emphasis the plaintiff's statement in the January 15, 2010 memorandunthénadrder (to
march in the parade is based on me particippg because of my race, which is patently
illegal....” (Id. at 8, emphasis in original prepareyl Evans). These quotes were provided by
Evans as evidencing that plaintiff was “openlyia&” and “insolentjnsubordinate, and hostile”
during the evaluation periodS¢e idat 6, 8).

Even assuming the foregoing would not sattbiy “direct evidence” standard, the Court

concludes that the evidence satisfies plaintiff’s burden to establish the necessary causation at the

prima facie stage under tidcDonnell Douglasframework. That is, there is evidence from
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which it may reasonably be inferred that, but for Eisudesire to retaliate, plaintiff's evaluation
in the supervisor category would not have besed as “inadequatednd plaintiff would not
have been rated as being defianinsubordinate. In addition, aftplaintiff sent a letter to the
TPD Chief complaining of retaliation followg the MLK Parade, Evans moved him from the
day shift to the night shift, @0 p.m. to 2:00 a.m., notwithstandi plaintiff’'s seniority. This
evidence presents fact issues for a jury ttemkeine whether these actions would have been
taken but for retaliatory motive.

Based solely on the argumdhat plaintiff hasnot proved unlawful disparate treatment
under Title VII, the City argues that plaintiffddnot engage in protected activity. (Doc. 48 at
35). However, in order to show that thepdayee engaged in protected activity, the employee
need not prove that the employaatually violated Title VII. Opposition can be protected even
where plaintiff is wrong about whegr the employer had actually \abéd Title VII. Instead, it
is enough that the plaintiff had a good faith belief that the conduct he opposed was unlawful
under Title VII. See Petersen v. Utah Dep't of Cor801 F.3d 1182, 1188 (10th Cir. 2002).
Plaintiff has provided evidence thag believed, and informed his employer that he believed, that
Evans’s order was “based on my rauel as such it is illegal.” SgeDoc. 57-14). Protected
opposition is not satisfied only by the filing of faahtharges; informal complaints are sufficient
to constitute protected oppositiomdertz v. Luzenac Am., Inc370 F.3d 1014, 1015 (10th Cir.
2004) (“Protected opposition can range froiting formal charges to voicing informal
complaints to superiors.”). The evidence tipdintiff engaged in protected opposition, by
voicing complaints and writing memoranda asegr racial discrimintion, is sufficient to

withstand summary judgment as to the protected opposition element.
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The City also argues that plaintiff ddinot suffer any adverse employment action.
Recovery under Title VII's retaliation provisions‘inot limited to discriminatory actions that
affect the terms and conditions of employmenBurlington Northern & Santa Fe Ry. Co. v.
Whitg 548 U.S. 53, 64 (2006). Rathéa,plaintiff must show thaa reasonable employee would
have found the challenged actiontarally adverse,” such that reasonable worker might have
been dissuaded from engagiin protected activity. See id.at 68. This is so because the
retaliation provision aims to deter victims okdiimination from complaining to the EEOC, the
courts, and their employersld. (citation omitted). The standaid stated “in general terms
because the significance of any given actatéliation will often dpend upon the particular
circumstances.’ld. at 69.

Construing the summary judgment record piaintiff's favor, asis required at the
summary judgment stage, a reaable worker would find that ¢h2010 performance evaluation
was materially adverse. Plaihfpresented evidence that, for at least three years after the 2010
evaluation, plaintiff would be pjudiced in applying for promotions, because the evaluation had
to be included in such applications, andeasonable employee mightell consider that a
materially adverse actionSee Allen v. Napolitan@74 F. Supp. 2d 186, 202 (D.D.C. 2011) (“a
poor performance evaluation that increases theii@od of denial of a ... promotion could
dissuade a reasonable worker fromspimg charges of discrimination”Halfacre v. Home
Depot, U.S.A., In¢c.221 Fed. App'x 424, 433 (6th Cir. 20Qdnpublished) (lower performance
evaluations that impact wages or promotioneptial may constitute materially adverse actions
underBurlington Norther.

Plaintiff's transfer to the Fourth Shift,GD p.m. to 2:00 a.m., may also be considered

materially adverse, because s young children at home ane tbhift assignment resulted in

14



him spending little time with his family.SeeDoc. 57-5 at 13). One of the situation-dependent
examples of material adversity providedBarlington Northernis relevant on the shift transfer:

“A schedule change in an employee’s waghedule may make little difference to many
workers, but may matter enormouslyao/oung mother with $ool-age children.”Burlington
Northern 548 U.S. at 69. Plaintiff has also provided evidence that, while planning to transfer
the plaintiff to the Fourth Shift, Evans renmended to the TPD Chief that plaintiff not be
transferred to another commandetich is circumstantial evidence of retaliatory motive, i.e.,
that Evans wanted plaintiff to remain undévans’s command so that he could impose the
planned transfer to the less favdeabhift. The same evidence cited above also presents a fact
issue as to whether the City’s explanationgliermaterially adverse @ans are pretextual.

There is evidence from which a reasonable gayld find that materially adverse actions
were taken to retaliate against plaintiff forgaging in protected oppiien to alleged racial
discrimination. Thus, genuine disputes aictf preclude summarjudgment on plaintiff's
retaliation claim, anthe City’s motion for summary judgmentdsnied onthat claim.

B. Section 1983 Claims

Plaintiff asserts claims under 42 U.S.C1L983 based upon alleged \atibns of his First
Amendment rights and rights undee thqual Protection Clause oktRourteenth Amendment.

1. Equal Protection Claim

Plaintiff's equal protection claim overlapsttvihis Title VII race discrimination claim.
“In racial discrimination suits, thelements of a plaintiff's caseeathe same whether that case is
brought under ... § 1983 or Title VIl.Carney v. City & County of Denves34 F.3d 1269, 1273
(10th Cir. 2008) (quotin@aca v. Sklar398 F.3d 1210, 1218 n.3 (10thrC2005)). In addition,

for municipal liability under § 1983, the plaifitimust demonstrate that the municipality’s

15



officials acted pursuant to a “custom or poligyf’ “discriminatory employment practices.td.
(quotingRandle 69 F.3d at 446, n. 6, 447).

The City argues that there is no evidence @ustom or policy thaded to the alleged
discrimination in this case. A municipalitgay not be held liable under § 1983 solely because
its employee inflicted injury; municipal liabilitgannot be found by application of the theory of
respondeat superior.Monell v. Dept. of Soc. Serys436 U.S. 658, 694 (1978). “[L]ocal
governments are responsible only for ‘thewn illegal acts.” Connick v. Thompson _ U.S.

_, 131 S. Ct. 1350, 1359 (2011) (quotirgmbaur v. Cincinnatid75 U.S. 469, 479 (1986)).

“[lt is when execution of a govament’s policy or custom, whether made by its lawmakers or
by those whose edicts or acts may fairly be said to represent official policy, inflicts the injury
that the government as an entgyesponsible under 8 1983Monell, 436 U.S. at 694.

To establish municipal liability under § 1983plaintiff must show “) the existence of a
municipal policy or custom angd) a direct causal link betweeghe policy or custom and the
injury alleged.” Graves v. Thomagl50 F.3d 1215, 1218 (10th Cir. 2006) (citi@gy of Canton,
Ohio v. Harris 489 U.S. 378, 385 (1989)). The requiretnaia policy distinguishes the “acts
of the municipality from acts ofemployee®f the municipality, and thereby make[s] clear that
municipal liability is limited to action for whit the municipality is actually responsible.”
Pembaur 475 U.S. at 479 (emphasis in original)Official municipal policy includes the
decisions of a government’s lawngak, the acts of its policymalg officials, and practices so
persistent and widespread as to pcadly have the force of law.”Connick 131 S. Ct. at 1359.

The Court agrees with the Citlgat there is no evidence afmunicipal policy of racial
discrimination that caused the alleged harm hdiee evidence indicates that Major Evans made

the decisions denying plaintiffeequest for holiday leave, directing plaintiff to march in the
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MLK Parade, downgrading plaintiff's performaneealuation, correspondingith plaintiff, and
moving plaintiff to the Fourth Shift. In fagbjaintiff's own submissionndicates that other TPD
Division Commanders did noequire their captains to march in the MLK Parade, undermining
any argument that a City policy was responsibteEvans’s actions. The evidence also does not
support a ratification theory, because there iewidence that a final decision maker ratified
Evans’s specific allegedly unconstitutiorsaitions and the basés such actions.See Bryson v.
City of Okla. City 627 F.3d 784, 788 (10th Cir. 2010). iffply going along with discretionary
decisions made by one’s subordirgate is not a delegation toetm of the authority to make
policy.” Milligan-Hitt v. Bd. of Trusteesf Sheridan County Sch. Dist. Nq.523 F.3d 1219,
1229 (10th Cir. 2008) (quotin@ity of St. Louis v. Praprotnild85 U.S. 112, 130 (1988)).

TPD Chief Jordan similarly argues that bannot be held liable in his supervisory
capacity under 8 1983. Like municipal liabiligw under 8 1983, a supervisor also may not be
held liable individually under a #ory of respondeat superioEstate of Booker v. Gomez45
F.3d 405, 435 (10th Cir. 2014) (citirschneider v. City of Grand Junction Police Deftl7
F.3d 760, 767 (10th Cir. 2013)). “[M]ere negligenis insufficient to establish supervisory
liability.” Johnson v. Martin195 F.3d 1208, 1219 (10th Cir. 1999). Three elements are required
to establish supervisory liability: (1) personaratvement; (2) causation; and (3) state of mind.
Schneider717 F.3d at 767.

Although federal courts appear to wmihly agree that the Supreme Coudécision in
Ashcroft v. Igbal 556 U.S. 662 (2009) imposes stricter liabity standard for the personal
involvement element of a claim for supervisability, the Tenth Circuihas not yet determined
the contours of that standardsee, e.g., Bookei745 F.3d at 435 (natiy the contours of the

personal involvement requirement “are still somewhat unclearlgftat ... [but] [w]e need not
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define those contours here....”). But thenth Circuit has nobverruled its postgbal decision

that “§ 1983 allows a plaintiff to impose liability upon a defendant-supervisor who creates,
promulgates, implements, or in some other way possesses responsibility for the continued
operation of a policy the enforcement (by the ddéat-supervisor or her subordinates) of which
‘subjects, or causes to be sulbget that plaintiff ‘to the depvation of any rights ... secured by

the Constitution....” Dodds v. Richardsqn614 F.3d 1185, 1199 (10th Cir. 2010) (quoting 8
1983). A plaintiff may therefore establish supeovikability by showing tlat “(1) the defendant
promulgated, created, implemented or possessgubmsibility for the continued operation of a
policy that (2) caused the complained of consthal harm, and (3) actesdith the state of mind
required to establish the allebyeonstitutional deprivation.1d. at 1199-1200.

Chief Jordan became the Interim Chieftloé TPD on January 22, 2010, four days after
the MLK Parade and after the denial of pldfigtileave request. There is no evidence that he
had any involvement in those matters. Even assuming Chief Jordan was involved in denying
plaintiff's subsequent grievancesaymplaints, in this Circuit, ‘ehial of a grievance, by itself ...
does not establish persongrticipationunder 8§ 1983.” Gallagher v. Shelton587 F.3d 1063,
1069 (10th Cir. 2009). Therem® evidence supporting supervisory liability upon Chief Jordan.

The summary judgment motion gsanted as to plaintiff's § 1983 equal protection race
discrimination claim.

2. First Amendment Claims

In his First Amended Complaint, plaintifieges that the defendants “forced [him] under
penalty of adverse employment consequencegaljoconform with an idology contrary to
Plaintiff's expressed political beliefs in direct violation of [hig]ht to freedom of speech and

expression; and (b) associate withers contrary tdis political beliefs and convictions in
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violation of his right toexpressive association.” (Doc. 7fa#7). He also eims that he was
subjected to retaliation for the exercise of hisestants of reasons he didt wish to participate
in the MLK Parade. I¢. at {1 50-53).

“[A] public employee does not relinquishr§i Amendment rights toomment on matters
of public interest by virtuef government employment.Connick v. Myers461 U.S. 138, 140
(1983); see also Garcetti v. Ceballo§47 U.S. 410, 417 (2006) (“public employees do not
surrender all their First Amendmenghis by reason of their employment’)Yhus, the First
Amendment protects public employees from aseeemployment actions in retaliation for their
exercise of free speechPickering v. Bd. of Educ 391 U.S. 563, 568 (1968). However,
government employees “by necessity must accept certain limitations on [their] freedom.”
Garcetti 547 U.S. at 418.

When analyzing a free speech claim lbasa retaliation by an employer, the Tenth
Circuit applies a five-prong testhich has been distilled frorRickering and Garcetti See
Couch v. Bd. of Trustees of the Mem'l Ho&@87 F.3d 1223, 1235 (10th Cir. 2009). The
Garcetti/ Pickeringtest includes the following inquiries:

(1) whether the speech was made purstargn employee's official duties; (2)

whether the speech was on a matter poblic concern; (3) whether the

government's interests, as employerpnomoting the efficiency of the public

service are sufficient to outweigh the plditd free speech intests; (4) whether

the protected speech was a motivatingdiaat the adverse employment action;

and (5) whether the defendant would have reached the same employment decision

in the absence of ¢hprotected conduct.

Leverington v. City of Colorado Spring843 F.3d 719, 724 (10th Cir. 2011). The first three

parts of theGarcetti / Pickeringtest are issues of lafor the Court to decide.Dixon v.

4 The First Amendment applies to the egtthrough the Fourteenth Amendment.
Merrifield v. Bd. of County Gum’rs for County of Santa Fé54 F.3d 1073, 1079 (10th Cir.
2011).
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Kirkpatrick, 553 F.3d 1294, 1302 (10th Cir. 2009):[A] public employee’s speech is
unprotected if it was made pursuant to official duties, if it wasona matter of public concern,
or if the balance of interests favors the employéiélds v. City of Tulsa753 F.3d 1000, 1014
(10th Cir. 2014).

The defendants argue that summary judgmsnappropriate because the plaintiff's
objection to marching in the MLK Parade was parguto his official duties, the matters on
which he spoke were not of public concern, and lex#ie City’s interest in promoting unity by
participation in community policing events ardfgient to outweigh theplaintiff's rights with
respect to his perception what his marching in the MLK Parade would convey.

Whether plaintiff's objectioto marching was a matter of gidoconcern is a question of
law. Leverington 643 F.3d at 727 (citinBaca 398 F.3d at 1219). “Matte of public concern
are those of interest to the community, whetli@er social, political, or other reasons.”
Brammer—Hoelter v. Twin Peaks Charter Agatb2 F.3d 1192, 1205 (10th Cir. 2007) (internal
guotation marks omitted)see also City of San Diego v. Rd3 U.S. 77, 83-84 (2004)
(“[P]Jublic concern is something that is a subjettegitimate news interesthat is, a subject of
general interest and of value and concern to tidipat the time of pdlration.”). “Whether an
employee's speech addresses a matter of publieoomust be determined by the content, form,
and context of a given statement,ragealed by the whole recordConnick 461 U.S. at 147—-
48. “Although speech related toténnal personnel disputes amdrily does not involve public
concern, speech which discloses any evidenamwoiiption, impropriety, or other malfeasance
on the part of city officials ... clearlyoncerns matters of public importDill v. City of Edmond
155 F.3d 1193, 1202 (10th Cir. 1998). Generally sipgakourts construpublic concern “very

narrowly.” Flanagan v. Munger890 F.2d 1557, 1563 (10th Cir. 1989).
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Plaintiff's objection to marching in the MLK Patawas, in part, thdte did not want the
TPD to use plaintiff's appearance in the MLK Rigas a signal that “black and white officers
were united.” $eeDoc. 57 at 39). Race relations between citizens of Tulsa and its police
department or any other governmental entity moastainly implicate matters of public concern.
But the gravamen of plaintiff's objection was pmral to him: he did notvant to march with
white TPD officers in the parade, he requegtedsonal holiday leave in an attempt to avoid
doing so, and when he was denied leave adé@red to march in the parade, he voiced his
objection that his employer was discriminatingaiagt him because of his race. His chief
complaint was thus related tgarsonal employment matter, whishordinarily not considered a
matter of public concerrsee Dil| 155 F.3d at 120%ee also David v. City & County of Denyer
101 F.3d 1344, 1355 (10th Cir. 199¢¥peech relatingo internal personnel disputes and
working conditions ordinarily wilhot be viewed as addressingttaes of public concern.”). His
appearance in the MLK Parade did not req@peech upon matters of public concern, and
whether or not he marched did not involve a “subgédégitimate news intest” or of particular
concern to the public.

Moreover, plaintiff’'s objection was not thhte disagreed with the purpose or political
message of the MLK Parade. Rather, his oljactvas focused on not wiamg to participate in
that paradevith other members of the TPDVhile the plaintiff construed the TPD’s purpose of
participating in the parade as promoting a mgsdhat the TPD has resolved all race-related
issues, there is no evidence that any such speech was actually or indirectly conveyed by TPD’s
participation. As noted irFields and consistent with the record in this case, the TPD
participates in numerous community events ywarar, throughout all segments of the City.

Fields, 753 F.3d at 1010. To the extent that pléiatchief speech complaint is that marching
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alongside white members of the TPD amounted to compelled speech, the same “message” or
“speech” could be said to be conveyed by ancafmi American officer being assigned to patrol

or investigative duty with a white officer. To kidhat an officer has a First Amendment right to

not be assigned duty alongside or to be seen with a TPD officer of another race (because such
assignment would allegedly endorse a false ngessd racial unity whin the TPD) would

disrupt the efficient administratm of public services and improperly promote an atmosphere of
racial division. As inFields any interest plaintiff has in b a claim is outweighed by TPD’s
compelling interests in maintang discipline and maintainingublic confidence that police
protection will be available to the public impartiallgeer53 F.3d at 1015.

Plaintiff also claims that his First Amenenmnt rights to freedom adssociation and from
coerced ideological conformity were violatbdcause he was ordered to march in the MLK
Parade despite his oppositidrThe First Amendment protects the “right to associate with others
in pursuit of a wide varietpf political, social, economic, ligious, and cultural ends.Fields
753 F.3d at 1012 (quotingoberts v. U.S. Jayceet68 U.S. 609, 622 (1984)). That “[f[reedom
of association ... plainly presupposefreedom not to associateld. (quotingRoberts 468 U.S.
at 623). Plaintiff has not complained thatwas prevented from engaging in any association.

The only association type argument that may be gkbd&rom his papers is that the directive to
march in the MLK Parade forced him to assaxiand be seen with white TPD officers or TPD

officers who had opposed the BlaGkficers Coalition litigation. The Court declines to find a

° The cases cited by plaintiff for the propositithat he was forced into “ideological
conformity” are dissimilar to the facts assertegfe. One case involved use of union dues of
dissenting union members for causes unrelated to the function of the Geiebood v. Detroit
Bd. of Educ. 431 U.S. 209 (1977). The others did motolve any issue in the employment
context. See Wooley v. Maynardt30 U.S. 705 (1977) (stateasite imposing penalty for
covering up state motton car license plateYest Virginia State @& of Educ. v. Barnette819
U.S. 624 (1943) (regulation requiripgiblic school children tealute the American flag).
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cause of action based upon an alleged freedomto associate, during work hours, with
coworkers of a different race or of different beliefs. To do otherwise would cripple a municipal
employer’s ability to function edictively in serving the communignd in promoting racial unity

and equality amongst its employees.

The motion for summary judgmentgsanted as to plaintiff's § 1983 First Amendment
claims.

3. Qualified Immunity

The individual defendants asst#rat they are entitled to glified immunity on plaintiff's
§ 1983 claims. Having found that plaintiff has mstablished a Firshmendment violation,
there is no need to consider whether summuatlgment is also necessary based upon qualified
immunity. See, e.gAllen Oil & Gas, LLC v. Klish113 F. App'x 869, 870 (10tCir. 2004). In
addition, the Court has concluded that Chief Jordaat®ns in relation to plaintiff's claims do
not satisfy the personal involvement requirenfensupervisory liability under 8 1983, such that
plaintiff's § 1983 claims against him are subjecsummary judgment. Nonetheless, the Court
notes that the individual defentta would be entitledb qualified immunity, because there was
no violation of plaintiff's First Amendment right such that the individual defendants were
entitled to qualified immunitynder the first prong of thgualified immunity test.See Pearson
v. Callahan 555 U.S. 223, 232-36 (2009).

The Court also concludes thhe individual defendants aeatitled to qualified immunity
on plaintiff's § 1983 race discrimination claimder the second prong of the qualified immunity
test, as the Court has not ideietif any on point authority as @10 that ordering plaintiff to
participate in a community policing event duriwgrk hours, or denying him holiday leave to

avoid participating in such an event, violatedarly established federalghts. Ordinarily, to
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satisfy the clearly established prong, there roesd Supreme Court or Tenth Circuit decision on
point, or clearly established weigbt authority from other courtsstablishing that the particular
conduct at issue was clearly inolation of federal law. See Seifert v. Unified Gov't of
Wyandotte County / Kan. Cjty  F.3d __, 2015 WL 846208, *16 (10th Cir. Feb. 27, 2015)
(citing Stewart v. Beaclv01 F.3d 1322, 1331 (10th Cir. 2012)).

IT IS THEREFORE ORDERED that the fdadants’ Motion for Summary Judgment
(Doc. 48) isgranted in part and denied in part as set forth above. Because the only claims
that remain are plaintiff's claims agat the City of Tisa under Title VII ¢eeDoc. 7, First
Cause of Action), defendants Charles W. Jordad Walter Evans are hereby dismissed from
this action, with prejudice. A final judgmeirtcluding that disposition will be entered at the
conclusion of the case.

SO ORDERED this 30th day of March, 2015.

% 0 AL B A
"I'RS DISTRICT JUDGE
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