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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

WALTER E. BUSBY, JR.,
Plaintiff,

V. Case No. 11-cv-447-GKF-PJC
CITY OF TULSA,;

CHARLES W. JORDAN, individually and
in his official capacity as Chief of Police;
DENNIS LARSEN, individually and

in his official capacity as Deputy Chief,
Tulsa Police Department;

WALTER EVANS, individually and

in his official capacity as Major,

Tulsa Police Department,

N N N N N N N N N N N N N N N N N

Defendants.

OPINION & ORDER

This matter comes before the court on khation to Dismiss [Dkt. #15] of defendant
Dennis Larsen, individually and in his officiaapacity as Deputy Chief of the Tulsa Police
Department (“Larsen”). Larsen seeks dismisdathe claims against him pursuant to Fed. R.

Civ. P. 12(b)(6) for failure to stateckaim upon which relief can be granted.

. TheStandard of Review
To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, “to state a claim tieefdhat is plausible on its face.Ashcroft v. Igbal556
U.S. 662, 678 (2009), quotirigell Atlantic Corp. v. TwombJy550 U.S. 544, 570 (2007). “A
claim has facial plausibility wen the plaintiff pleads factuabntent that allows the court to

draw the reasonable inference that the migdat is liable for the misconduct allegettl” “The
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plausibility requirement is not akin to a ‘probl#tlgirequirement,” but asks for more than a sheer
possibility that a defendaihas acted unlawfully.”ld. “Where a complainpleads facts that are
‘merely consistent with’ a defendant’s liability,'stops short of the |l between possibility and
plausibility of ‘entitlement to relief.” 1d. “Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statement, do not suffide.Where the well-pleaded
facts do not permit the cduo infer more than gnmere possibility of misconduct, the complaint
has alleged—»but it has not ‘shoJifr-that the pleader is entitletb relief.” Id. at 679, quoting
Fed. R. Civ. P. 8(a)(2).

The Tenth Circuit has noted that in a § 198®adt is “particularlyimportant” that “the
complaint make clear exactlyho is alleged to have done&hat to whom to provide each
individual with fair notice as tthe basis of the claims againstnhor her, as distinguished from
collective allegations agast the [government].’/Kansas Penn Gaming LLC v. Colljrg56 F.3d
1210, 1215 (10th Cir. 2011).

Where, as here, a qualified immunity defe is asserted in B(b)(6) motion, courts
“apply a heightened pleading standard, reqgirthe complaint to antain ‘specific, non-
conclusory allegations of fact sufficient to allovettlistrict court to determine that those facts, if
proved, demonstrate that the actions taken weteobjectively reasonablin light of clearly
established law.”Dill v. City of Edmond, Okla155 F.3d 1193, 1204 (10@ir. 1998) (quoting

Breidenbach v. Bolish26 F.3d 1288, 1293 (10th Cir. 1997)).



[I. Allegations of the First Amended Complaint

Plaintiff Walter E. Busby, Jr. (“Busby”) ismn African-Americanmale. [{1, First
Amended Complaint, Dkt #7]. Busby has hdlte rank of Captain in the Tulsa Police
Department (“TPD”) since 1996. [18]

Defendant Dennis Larsen is a Deputy Chieftfee TPD. [{11]. Busby alleges that, as
Deputy Chief, Larsen “is responsible for dreg, adopting, approving, ratifying, and enforcing
the rules, regulations, policies, practices, pdoces, and/or customs of the TPD, including the
policies, practices, procedures, and/or customs that violated constitutional rights as set forth in
this Complaint.” [111].

On January 13, 2010, defendant Major Walteartsy who is also African-American, had
a conversation with Busby about the lack Adfican-American officer participation in TPD
functions. Major Evans informed Busby th&tBusby was on duty on January 18, 2010, Major
Evans was ordering Busby to participate in Martin Luther King parade. [{13]. Busby
informed Major Evans that he did not wantparticipate in the parade for political reasons,
because “he believed the TPD was attempting to use his appearance in the MLK parade to
(incorrectly) signal tahe black community that Captain ghy endorsed the TPD’s actions in
the community as being racially unbiased and”fa[{14]. Busby soght permission to take
holiday leave during the parade, but Major Evanseatethe request. [{15]. Busby alleges that
Major Evans’ order to participate in the paradas racially motivated. [19]. Captain Busby
participated in the parade under protest, arftbaquently filed discrimination complaints with
TPD and the City of Tulsa Human Resources Department. []1 19, 20].

In February, 2010, Major Evans gave GaptBusby a negative midterm evaluation.

[121]. Busby also alleges that Major Evans “toggerly appointed a sergeant to Captain Busby’s



post as acting shift commander when Captain Busby was off didy."Busby then requested
and received a meeting with Deputy Chief Larseoomplain about hostile working conditions.
Id. During the meeting, Larsen “indicated he wbdiscuss the issues with Major Evans, [but]
Deputy Chief Larsen provided no relief, anck tproblems intensified. Thus, Deputy Chief
Larsen ratified the discriminatory, adversedaunconstitutional actions taken against Captain
Busby” Id.

On May 18, 2010, Major Evans moved Captain Busby to “Shift 4jthvhbegins at 4:00
p.m. and ends at 2:00 a.m. [28usby alleges that he is “the senior captain in the field,” and
that “it is unprecedented for theenior captain in the field tbe assigned to this undesirable
shift.” Id. Busby alleges that, in a May 18, 2010a@mDeputy Chief Larsen ratified the
decision to assign him to Shift 4. [{25].

On June 18, 2010, Busby filed a discrimination complaint with the City’'s Human
Resources Department. [128)Vithin two weeks thereafter, Major Evans gave Captain Busby a
negative performance evaluati [129]. On July 7, 2010, @&in Busby appealed the
performance evaluation to Human ResourcesefGif Police CharledV. Jordan and Deputy
Chief Larson, asserting that the negative grenfince evaluation was in retaliation for the
discrimination complaint he filed. [{31]. @&happeal was deniedBusby alleges that, by
denying the appeal, Chief Jordamd Deputy Chief Larsen “appred of and ratified the
retaliatory performance evaluationld.

Busby brings four causes of action. Thetfrause of action is a Title VII claim for
disparate treatment race discrimination andliegian. Busby’s second cause of action is a 8
1983 claim for violation of his First Amendntenghts of freedom of speech, expression, and

association. His third cause of action is a983l claim of retaliation for exercising his First



Amendment rights, and his fourth cause aaftion is a 8§ 1983 claim for violation of his

Fourteenth Amendment rightf equal protection.

[I1. TheTitleVII Claims
Larsen first seeks dismissal of the Titlel ¥laims. Busby states in response that his
Title VII claims are brought only against the CalTulsa and not against any of the individual

defendants. [Doc. 17, p. 4]. Larsen’s motiomlimmiss Busby’s Title VII claims is moot.

V. Qualified Immunity

Larsen contends the § 1983 claims agamst in his individual capacity should be
dismissed because he is protected by qualifredunity. “The doctrine of qualified immunity
protects government officials ‘from liability fccivil damages insofar as their conduct does not
violate clearly established stébry or constitutional rights oirhich a reasonable person would
have known.” Pearson v. Callahgn555 U.S. 223, 231 (2009) (quotiktarlow v. Fitzgerald
457 U.S. 800, 818 (1982)). Once a defendant asserts qualified immunity, the plaintiff bears the
burden of satisfying a strict two-part te§dodds v. Richardsqr614 F.3d 1185, 1191 (10th Cir.
2010). The plaintiff must establish (1) that thefendant violated a constitutional or statutory
right, and (2) that this right wadearly established at the timetbe defendant’s conduct. . . .”
McBeth v. Himes598 F.3d 708, 716 (quotirfgowling v. Rectqr584 F.3d 956, 964 (10th Cir.
2009)).

It has long been the law that § 1983 does allow a plaintiff to hold a government
official individually liable forthe unconstitutional conduct of hi&ibordinates on a theory of

respondeat superiorDodds 614 F.3d at 1194-1195. More recentlyjgbal, 556 U.S. at 676,



the Supreme Court declared “[b]ecause vicariouslilia is inapplicable to . . . § 1983 suits, a
plaintiff must plead that each Governmeffietal defendant, through the official's own
individual actions, has violated the Constitatio The Court rejected the proposition that a
supervisor's mere knowledge dfis subordinate’s discriminatory purpose amounts to the
supervisor’s violatig the Constitution.ld. at 677. The Court obse¢hat “[a]bsent vicarious
liability, each Government officiahis or her title notwithstandings only liable for his or her
own misconduct.” Therefore, “h] the context of determining wther there is a violation of
clearly established right tovercome qualified immunity, purpesrather than knowledge is
required to impose . . . liability” on an official @itged with violations arising from his or her
superintendent sponsibilities.” Id. “Thus, when a plaintiff suean official under . . . § 1983 for
conduct ‘arising from his or hesuperintendent responsibilitieghe plaintiff must plausibly
plead . . . not only that the official’s subordiratgolated the Constitution, but that the official
by virtue of his own conduct andagt of mind did so as well.Dodds 614 F.3d at 1198.

The year following the Supreme Court’s decisioigial, the Tenth Circuit held that the
following basis of § 1983 liability survives: "B983 allows a plaintiff to impose liability upon a
defendant-supervisor who creates, promulgataplements, or in some other way possesses
responsibility for the continake operation of a pgiwy the enforcement (by the defendant-
supervisor or her subordinates) of which ‘subjeatg;auses to be subjected’ that plaintiff ‘to the
deprivation of any rights . . . secured by the Constitution . .Dddds 614 F.3d at 1199. “A
plaintiff may therefore succeed in a § 1983 suit @gtad defendant-supervisor by demonstrating:
(1) the defendant promulgated, created, implemented or possesgmahsibility for the
continued operation of a policy that (2) caused the complained of constitutional harm, and (3)

acted with the state of mindgeired to establish the allegednstitutional deprivation.ld. For



example, a supervisor who has “deliberatelyomed or actively maintained the policies in
guestion” may be subjetu liability under 8§ 19831d. at 1204.

The Court reviews each of Busby’s allegaiadegarding Larsen to determine whether
Busby has stated a claim agaibatsen in his individual capacity.

Busby alleges in Paragraph 11 of thesFiAmended Complaint that Larsen was
“responsible for creating, adoptingpproving, ratifying, and enfoing the rulesyregulations,
policies, practices, procedures, and/or custamshe TPD, including té policies, practices,
procedures, and/or customs that violated PHEstconstitutional rights as set forth in this
Complaint.” However, Busby fails to identify any particular policy that (1) Larsen promulgated,
created or implemented, or possksesponsibility for continueoperation; that (2) caused the
complained of constitutional harmDodds 614 F.3d at 1199. Rathexs more specifically set
forth below, Busby’s claims against Larsen are that Larsen “ratified” certain unconstitutional
acts taken by Larsen’sisordinate, Major Evans.

In Paragraph 21, Busby alleges he met witinsen to complaimbout hostile working
conditions following the negativmidterm evaluation by Major Ewms and the appament of a
sergeant as acting shift commander when Busby efaiduty. Busby claims Larsen said he
would discuss the issues with [daEvans, but Larsen providew relief. Thus, Busby alleges,
Larsen “ratified the discriminatory, adverse and unconstitutional actions taken against Captain
Busby.” Though Paragraph 21 alleges Lars&n®wledge of Major Evasi conduct, it does not
sufficiently allege purposeful misconduct on ibat of Deputy Chief Larsen. Busby “must
plausibly plead . . . not only that [Major Evansgplated the Constitutioriput that [Larsen] by
virtue of his own conduct and stabf mind did so as well.'Dodds 614 F.3d at 1198. Busby’s

allegation that Larsen “ratified” Major Evans’ allegedly unconstitutional actions by providing no



subsequent relief is merely conclusory and dugssufficiently plead that Deputy Chief Larsen,
“through [his] own individual action$ias violated the Constitutionltbal, 556 U.S. at 676.

In Paragraph 25, Busby alleges he complathatMajor Evans’ decision to move him to
Shift 4 was inconsistent with past practice and p&a continuing hos@ work environment.
Busby claims Deputy Chief Larsen “ratified thectsion to move Captain Busby to Shift 4 in a
May 18, 2010 email.” Although Pageaph 25 alleges that DepuBhief Larsen knew of Major
Evan’s decision to move Bushkp a new shift, and that Las approved his subordinate’s
decision, it fails to plausibly plead that LarsenMyue of his own individual conduct and state
of mind, violated the Constitution.

In Paragraph 31, Busby states he appetledow performance evaluation rendered by
Major Evans to Chief of Police Chuck Jordamd@eputy Chief Larsen. In that appeal, Busby
asserted that Major Evans had given himwa fgerformance evaluation in retaliation for the
discrimination complaint he filed with HumaResources. The appeal was denied. Busby
alleges that “[b]y denying Captain Busby’s appeal, the @lyief Jordan and Deputy Chief
Larsen approved of and ratifiedetinetaliatory performance evatism.” Here, as was the case
with Busby’s previous allegations, Busbylegles Larsen had knowledge of Major Evans’
allegedly discriminatory purpose. Knowledgeweawer, is not a sufficient basis upon which to
state a claim of individual liality against a government offial for the unconstitutional conduct
of his subordinate.lgbal, 556 U.S. at 677. Moreover, Busbyallegation thatarsen denied
Busby’'s appeal of Major Evans’ allegedhetaliatory performace evaluation does not
sufficiently allege purposeful misconduct on tpart of Deputy Chief Larson. The alleged
misconduct was the retaliatory performance evaloaendered by Larsen’s subordinate. Upon

review of the allegations contained in Parabrap of the First Amended Complaint, the Court



concludes that Busby has failed to plausibly gl#eat Larsen, by virtue of his own conduct and
state of mind, violated the ConstitutioBDodds,614 F.3d at 1198.

Upon review of Busby’s claims against dedant Larsen, the Courbncludes that Busby
has failed to state a claim sufficient to ox@me Deputy Chief Larsénqualified immunity

defense.

V. Official Capacity Claim

A suit against a government official in Hfficial capacity” is nota suit against the
official but rather is a sudgainst the official’s office Brown v. Montoya662 F.3d 1152, 1163
n. 8 (10th Cir. 2011) (quoting/ill v. Mich. Dept. of State Policd91 U.S. 58, 71 (1989)). An
official capacity claim is “to be treated as a sigtinst the entity. Itis not a suit against the
official personally, for the real party in interest is the entitg&ntucky v. Graham73 U.S.
159, 166 (1985). To this end, a number of conatige dismissed individuals sued in their
official capacities where the entity whoseipigs are at issue &so a defendantbonie S. v.
Pueblo School Dis60, 819 F. Supp. 2d 1179, 1185 (D. Colo. 20$h)jth v. Bd. Of Cnty.
Comm’rs 216 F. Supp. 2d 1209 (D. Kan. 200&IcLin v. City of Chicagp742 F. Supp. 994,
997 (N.D. lll. 1990) (“Because the [entity] is@hdy a defendant, dismissing [the individual
defendants] does not prejudice pléfs, and it clarifies and streamlines the pleadings.”). The
City of Tulsa is a named defendant in this caskia the entity which muste treated as the real
party in interest with respect to plaintiff's affal capacity claim against defendant Larsen. This
Court therefore finds and conclugithat defendant Larsen is stpeus as a named defendant in

his official capacity, and dismsal of plaintiff's official capacity claim against Larsen is



warranted as a matter of judicial economy and efficiertdyonie S.819 F. Supp. 2d at 1185;

Smith 216 F. Supp. 2d at 1219.

WHEREFORE, the Motion to Dismiss of defend&m@nnis Larsen [Dkt. #15] is moot as to
plaintiff's Title VII claims, is ganted with respect to plaintiff’§ 1983 claims against Larsen in
his individual capacity on qualifteimmunity grounds, and is grantedth respect to plaintiff's §
1983 claims against Larsanhis official capacity.

DATED this 229 day of May 2012.

[ D L2
GREGER YK FRIZZELL, CHTEF JUDGE
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