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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

CAROLINE COX, asthe Special
Administrator of the Estate of
Charles Jernegan, deceased,

Plaintiff,
V. Case No. 11-CV-0457-CVE-FHM

STANLEY GLANZ, Sheriff of Tulsa County,
in his personal and official capacities, et al.,

Defendants.

N N N N N N N N N N N N

OPINION AND ORDER

Now before the Court are: Defendants &wriGlanz and Board of County Commissioners
of Tulsa Countys’ [sic] Motion to Dismiss aigtief (Dkt. # 5); and the Special Appearance of
Defendants Correctional Healthcare ManagenwénDklahoma, Inc. (“CHMQO”), Dr. Stephen
Harnish, M.D., Sara Sampson, Faygylor, S. Jeffries, R. Stultd. Bynum, R. Mason, L. Ritchie,
Dr. M. Clark, M.D., and L. Summers and Motior@miss Plaintiff's P&tion and Brief in Support
(Dkt. #9). Defendants Stanl&tanz and the Tulsa County Bdaxf Commissioners (BOCC) argue
that they are not liable to plaintiff undeet®klahoma Governmental Tort Claims AckL@. STAT.
tit. 51, 8 151 eseq.(GTCA) or 42 U.S.C. § 1983. The remam defendants assert that plaintiff
has failed to allege sufficient facts to stateanslagainst them, and phiff's claims should be
dismissed under Fed. R. Civ. P. 12(b)(6).

l.
Plaintiff alleges that Charles Jernegan wathe custody of the Tulsa County Sheriff's

Department (Sheriff's Department) on July 27, 2G08] was held in the Tulsa County Jail. Dkt.
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# 2-2, at 4. She alleges that Correctionalltdeare Management of Oklahoma, Inc. (CHMO) is
a foreign corporation hired by the Sheriff's Depaenht to provide medical services to inmates at
the Tulsa County Jail. Plaintiffaims that Jernegan had beeldhe the Tulsa County Jail a few
months earlier, and had been placed on suicide watch due to “apparent suicidal thoughts and his
struggle with paranoid schizophrenia.”  Idccording to plaintiff, Jernegan was not placed on
suicide watch after being taken into custody on July 27, 2009. She alleges that Jernegan’s
medications were altered by employees of the 8isddepartment or CHMO, and that this changed
Jernegan’s disposition and increased his symptoms of depression. Jernegan allegedly requested
medical and mental health treatment, but hendideceive any treatment and he was not placed on
suicide watch. 1dOn July 30, 2009, Jernegan attempted to commit suicide by hanging himself with
a bed sheet, and was discovered approximately one hour later. Jernegan was still alive and breathing
and he was taken to an emergency room. Homydeenegan did not survive and he passed away
at the emergency room._Id.

Plaintiff states that she “properly notifiedéfendants of her claim under the GTCA before
filing this lawsuit. Id.at 5. On April 15, 2011, aintiff filed this case in Tulsa County District
Court, Oklahoma, alleging a negligence claimiagt all defendants and a claim under 42 U.S.C.
8 1983 against Stanley Glanz, Stephen Harnisb, NLawrence Thrombka, M.D., Sara Sampson,
S. Jeffries, R. Stultz, N. Bynum. R. MasonRitchie, M. Clark, M.D., H. Byrd, and L. Summérs

for deliberate indifference to Jernegan’s nesdmedical or mental health treatment. &di.5-6.

! The Court will refer the Dr. Harnish, Dr. Thrombka, Sampson, Jeffries, Stultz, Bynum,

Mason, Ritchie, Dr. Clark, Byrd, and Summers as “the individual defendants” in this
Opinion and Order.



Defendants removed the case to this Court orgtbend that plaintiff's petition raises a federal
guestion. Dkt. # 2, at 2.
.
Glanz and the BOCC assert that the Courtd@icksdiction over plaintiff's GTCA claim and
that this claim should be dismissed under Fed. R. Civ. P. 12(b)(1). Federal courts are courts of

limited jurisdiction and, as the party seekingteake federal jurisdiction, plaintiff bears the burden

of proving that jurisdiction is proper. S8euthway v. Cent. Bank of Nigeyia28 F.3d 1267, 1274
(10th Cir. 2003). A court lackg jurisdiction “cannot render judgment but must dismiss the cause
at any stage of the proceedings in which it becapesarent that jurisdiction is lacking.” Basso v.

Utah Power & Light Cq.495 F.2d 906, 909 (10th Cir. 1974). Motions to dismiss under Rule

12(b)(1) “generally take one of two forms. Thevimg party may (1) facially attack the complaint’s
allegations as to the existence of subject mattesdiction, or (2) go beyond allegations contained
in the complaint by presenting evidence to challenge the factual basis upon which subject matter

jurisdiction rests.” Merrill Lynch Bus. Fin. Servs, Inc. v. Nug863 F.3d 1072, 1074 (10th Cir.

2004) (internal citation and quotations omittedjlere, defendants have facially attacked the
sufficiency of the complaint’s allegations asth@ existence of subject matter jurisdiction over
plaintiffs GTCA claim. In analyzing such motions to dismiss, the Court must presume all of the

allegations contained in the comipliato be true._Ruiz v. McDonnel299 F.3d 1173, 1180 (10th

Cir. 2002); Holt v. United State46 F.3d 1000, 1002-03 (10th Cir. 1995). This is the same standard

of review applied to motions arising under Fed. R. Civ. P. 12(b)(6).Abaeado v. KOB-TV,

L.L.C., 493 F.3d 1210, 1215 (10th Cir. 2007).



All defendants assert that plaintiff has failed to state a claim upon which relief can be
granted, and ask the Court to dismiss plaintiffssraks under Rule 12(b)(6). In considering a motion
to dismiss under Rule 12(b)(6), a court mustmhetee whether the claimant has stated a claim upon
which relief may be granted. A motion to dissnis properly granted when a complaint provides
no “more than labels and conclusions, and a ébam recitation of the elements of a cause of

action.” Bell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007). A complaint must contain

enough “facts to state a claim to relief that eygiible on its face’and the factual allegations “must
be enough to raise a right to relief above the speculative level(titations omitted). “Once a

claim has been stated adequately, it may be stgagpby showing any set of facts consistent with
the allegations irthe complaint.” _Id at 562. Although decided within an antitrust context,

Twombly “expounded the pleading standard for all civil actions.” Ashcroft v. Jdi28 S. Ct.

1937, 1953 (2009). For the purpose of making theidsahdetermination, a court must accept all
the well-pleaded allegations of the complaint as &wuen if doubtful in fact, and must construe the

allegations in the light mostiarable to claimant. Twomb|yp50 U.S. at 555; Alvaradat93 F.3d

at 1215; Moffett v.Halliburton Enegy Servs., In¢.291 F.3d 1227, 1231 (10th Cir. 2002).

However, a court need not accept as true thosgadilbms that are conclusory in nature. Erikson

v. Pawnee County Bd. Of County Comm’rg863 F.3d 1151, 1154-55 (10th Cir. 2001).

“[Clonclusory allegations withdwsupporting factual averments are insufficient to state a claim upon

which relief can be based.” Hall v. Bellmd85 F.2d 1106, 1109-10 (10th Cir. 1991).

1.
Glanz and the BOCC ask the Court to dssmplaintiffs GTCA and § 1983 claims under

Rule 12(b)(1) and (b)(6). Thegrgue that plaintiff's GTCA claim is untimely and that they are



exempt from liability for claims concerning the ogon of a prison. Dkt. # 5, at 2-6. The BOCC
argues that it has no responsibility to provide medical care to inmates or to supervise or train
employees of the Sheriff's Department, and thigtnot liable to plaintiff under 8 1983. ldt 6-7.
Glanz asserts that plaintiff has not stated a § &8 against him in his official or individual
capacities._ldat 7-10. Plaintiff agrees to the dissal of her § 1983 claim against the BOCC, but
argues that she should be permitted to proceed with her GTCA claim against both defendants and
her § 1983 claim against Glanz in his official and individual capacities.DBed# 9, at 14-15
(“[p]laintiff does not object to dismissal of her § 1983 claim as to the BOCC").
A.

Glanz and the BOCC argue thaaipltiff failed to comply withdeadlines for filing a notice
of tort claim or for filing her lawsuit under tH@TCA, because it is not possible for plaintiff's
lawsuit to be timely if Jernegan died on J&® 2009 as stated in the petition. Dkt. # 5, at 2-4.
Plaintiff responds that her petition incorrectly etathat June 30, 2009 was the date of Jernegan’s
death and Jernegan actually died on July 30, 2B@8ed on a date of Jud@, 2009, plaintiff states
that she filed a timely notice of her GTCA claim and filed this lawsuit within 180 days of

defendants’ denial of her claimDkt. # 11, at 9. Defendants’ motion is treated as a motion to

2 Plaintiff filed a notice of scrivener’s error KD # 10) stating thathe petition contains a
typographical error, and the petition should hstated that Jernegan died on July 30, 2009.
This is consistent with plaintiff's allegation that Jernegan was in the Tulsa County Jail on
July 27, 2009, and the Court willeithe date of July 30, 2009 to determine if she complied
with the notice requirements of the GTCA. However, plaintiff should correct this
typographical error if she files an amended pleading.
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dismiss for lack of sbject matter jurisdictiof. Seel opez v. City of Tulsa, Oklahoma010 WL

3825395 (N.D. Okla. Sep. 27, 2010) (motion to disrfosgailure to comply with GTCA notice

requirements was considered under Rule 12(b)inght v. KIPP Reach Academy Charter School

2011 WL 1752248 (W.D. Okla. May 6, 2011) (motion to dismiss for failure to comply with statutory
deadlines for filing notice of claim is treated @asnotion to dismiss for lack of subject matter
jurisdiction).

The State of Oklahoma has adopted the doctirs®vereign immunity and “the state, its
political subdivisions, and all of their employeesirag within the scope of their employment . . .
shall be immune fronfiability for torts.” OKLA. STAT. tit. 51, § 152.1. However, the state has
waived its sovereign immunity from tort clainmssome circumstances if a claimant complies with
the GTCA. _Id. Before filing a lawsuit, a claimant mugtve notice of his or her claim to the state
or political subdivision within ongear of the “loss.”_Idat § 156. A claim is deemed denied if the
state or political subdivision takeo action on the claim within @&ys, and a claimant must file
a lawsuit within 180 days of the denial of his or her claim.at& 157.

Glanz and the BOCC argue that plaintiff's lassould not possibly be timely if the Court
assumes that Jernegan died on June 30, 2009, ed istglaintiff’'s petiion. Based on a date of
June 30, 2009 and assuming that plaintiff fitedice of her claim on June 30, 2010, plaintiff's
deadline to file her lawsuit would have bédarch 26, 2011 and plaintiff's lawsuit filed on April

15, 2011 would necessarily be untimely. Howeveinpiff claims that Jernegan died on July 30,

3 Plaintiff incorrectly states that the Courpishibited from considering evidence outside of
the pleadings when ruling dhis aspect of defendants’ motion to dismiss. See# 11,
at 10 n.2. However, defendants limit their jurisidnal challenge to the allegations of the
petition and do not askehCourt to review evidence outside of the pleadings when ruling
on this issue.



2009 and she filed a notice of scrivener’s error (Dkt. # 10) to correct this error in her petition.
Assuming that plaintiff filed notice of heraim with defendants on July 30, 2010, plaintiff's
deadline to file this lawsuit was April 26, 2011 ang ot implausible that plaintiff's lawsuit was
timely filed. Plaintiff states that she actuallgd notice of her claim on July 20, 2010 and that her
claim was deemed denied on October 18, 2010. ki, at 10 n.2. She further states that her
deadline to file this lawsuit was April 18011, and she filed the case on April 15, 2011. Id.
Defendant does not contest plaintiff's statetrtbat Jernegan actually died on July 30, 2009, or
plaintiff's statement concerning her complee with the statutory deadlines. Sekt. # 16
(defendants’ reply). It was possible for plaintiffile a timely lawsuit using a starting date of July
30, 2009 to calculate the statutory deadlines,ibadpears that she did comply with the notice
provisions of the GTCA. Defendants’ motion to dissns denied as to plaintiff's alleged failure
to comply with the notice requirements of the GTCA.

The BOCC and Glanz argue that plaintiff's GA claim is barred by a statutory exemption
from governmental liability. Under KA. STAT. tit. 51, § 155(24), a governmental entity is not
liable for the “[p]rovision, equipping, operation or maintenance of any prison, jail or correctional

facility . . . .” In Medina v. State871 P.2d 1379 (Okla. 1994), the Oklahoma Supreme Court

answered a certified question from a federal distacirt as to whether this exemption applied to

a claim alleging improper dispensatiomagédicine to a prisoner. In Medinée prison physician
prescribed an inmate Enkaide for a congenitaltresfect and issued the inmate a weekly supply
of medication in a weekly “pill line.”_Idat 1381. The inmate took a lethal dose of the medication
and died. _Idat 1382. The inmate’s family filed a wrongful death claim against the State of

Oklahoma and employees of the Oklahoma Depamt of Corrections under the GTCA. The



defendants argued that they were exempt frability under 8§ 155(24). The plaintiff argued that

the exemption applied only to discretionary dems by employees of a penal institution, but the
Oklahoma Supreme Court rejected the plaintiifeposed interpretation of this exemption. The
Oklahoma Supreme Court held that the exempptidimdes “all activity involved in the performance

of a policy,” rather than “policy-making gtanning level actions or decisions.” &t.1383. In the
context of claims against state correctional @ygés, “it is obvious that the purpose and intent of

[8 155(24)] is to protect the state and politiedddivisions from tort liability for loss resulting from

the functions of the officers and employees penfxt in the operation of a penal institution.” Id.

In a subsequent case, the Oklahoma Supreme Court clearly held that Maddsafor the broader
proposition that the “state is immune from tort liability for loss as allegedly occurring to a prisoner

from the provision of medical care.” Redding v. St8&2 P.2d 61, 63 (Okla. 1994).

Plaintiff's negligence claim falls within thexemption, and she may not sue Glanz or the
BOCC for their alleged failure to provide Jernegadical or mental health treatment. Plaintiff is
not challenging the adequacy of the Tulsa Couatlys procedures or policies but, instead, she is
alleging that prison medical staigligently provided or failed farovide medical and mental health
treatment to Jernegan. This type of claimllEnges the manner in which prison medical employees
provided medical care to Jernegan, and neitheSthie nor its political subdivisions is subject to

tort liability for such claims._Se®8tafford v. McCurtain County Jail Tryst011 WL 2260489, *8

(E.D. Okla. June 7, 2011) (“The provision of medicale to inmates within the [prison] is a
function performed within the operation of therrectional facility; consequently, the Trust is

exempt from liability under the [GTCA].”); Gaines v. United States Marshal's S2txt0 WL

1050185, *2 (E.D. Okla. Mar. 22, 2010) (Muskogee Couwvdg immune from state law tort claim



for alleged denial of medical care}laintiff may be able to pursue a § 1983 claim against Glanz for
the alleged denial of medical and mental hetadthtment to Jernegan, but the State and its political
subdivisions have not waived their sovereign imityufor a negligence claim. Thus, plaintiff's
negligence claim should be dismissed as to the BOCC and Glanz.

B.

Glanz argues that plaintiff has not staee@ 1983 claim against him in his official or
individual capacities. Glanz asserts that he canltaddte in his official capacity only if he acted
pursuant to an unconstitutional policy or custom, thad plaintiff's petition fails to state a claim
against him in his official capagit Dkt. # 5, at 7-8. Glanz alswgues that plaintiff has not stated
a claim against him in his individual capacity, because he did not personally participate in the
conduct giving rise to Jernegan’s death ali®8&3 liability ma not be premised on a respondeat
superior theory. Dkt # 5, at 8-9.

Sectior 1982 provide: a caus! of actior agains state actor: for violation of a plairtiff's

federalrights Becke v. Kroll, 494 F.3c 904 914 (10tr Cir. 2007). To state a claim under § 1983,

a plaintiff must allege two essential element}tijat a right secured by the Constitution or laws of
the United States was violated and (2) that the alleged violation was committed by a person acting

under color of state law. S¥¢est v. Atkins487 U.S. 42, 48 (1988); Anderson v. Suitd@9 F.3d

1228, 1232-33 (10th Cir. 2007)n the case of a municipal entity, the “under color of state law”
element requires that the constitutional deprivatiocurred pursuant to official policy or custom.

SeeMonell v. Dep'’t of Soc. 3®s. of City of New York436 U.S. 658, 694 (1978). A municipal

entity may be held liable for an act it has officiabnctioned, or for the actions of an official with

final policymaking authorityPembaur v. City of Cincinna75 U.S. 469, 480, 482-83 (1986); see




alsoCity of St. Louis v. Praprotnjld85 U.S. 112, 127-28 (1988). Aath against a state actor in

his official capacity “is essentially anotheray of pleading an action against the county or
municipality” he represents and is considered utitestandard applicable to § 1983 claims against

municipalities or counties. Porro v. Barnég4 F.3d 1322, 1328 (10th Cir. 2010).

Plaintiff also asserts a claim against Glanz in his individual capacity because Glanz is
responsible for the medical care provided to insatehe Tulsa County Jail, and she alleges that
all defendants, including Glanz, acted with delgternndifference to Jernegan’s need for medical
or mental health treatment. Dkt. # 2-2, at 3Ténth Circuit precedent is clear that, for the purpose
of a 8 1983 claim, “a sheriff is responsible fog firoper management of the jail in his county and

the conduct of his deputies.” Meade v. Gryt##tl F.2d 1512, 1528 (10th Cir. 1988). However,

“mere negligence is insufficient to establish supervisory liability.” Johnson v. MagmF.3d

1208, 1219 (10th Cir. 1999). To establish a claim of supervisory liability under 8§ 1983, a plaintiff
must plead and prove that “(1) the defendammulgated, created, implemented or possessed
responsibility for the continued operation of a policy that (2) caused the complained of constitutional
harm, and (3) acted with the state of minduieed to establish the alleged constitutional

deprivation.” ‘Dodds v. Richardsp614 F.3d 1185 (10th Cir. 2010). In Dodtlee Tenth Circuit

cited the Supreme Court’s decision_in Ashcroft v. 1gh&9 S. Ct. 1937 (1btCir. 2009), and

explained that a plaintiff must allege that tlefendant’s “individual actions cause a constitutional
deprivation.” 1d.at 1200. Although the Tenth Circuit did not expressly abrogate any of its
precedent on supervisory liability, it recognized that Igbely very well have abrogated § 1983

supervisory liability as we previously understood it in this circuit . ._.." Id.

10



Plaintiff argues that Glanz was the final pgtitaker for the Tulsa County Jail and that he
is responsible for the medical care provided to inmalkt. # 11, at 15. ®iclaims that Glanz, in
his official capacity, promulgated or maintathunconstitutional policies concerning the provision
of medical and mental health treatment to inmatesatld5-16. While plaintiff's petition does
allege that Glanz was ultimately responsibletfi@ medical care provided to inmates, her petition
contains no allegations that Jernegan died as a result of any unconstitutional policy or procedure
relied upon by prison naécal staff. _Sedkt. # 2-2, at 2-7. The Court will not consider vague
factual allegations stated only in plaintiff's pemse as a basis to deny Glanz’s motion to dismiss.
There is no possibility that plaintiff has stated a claim against Glanz in his official capacity, because
she has made no attempt to identify an offigialicy or custom that caused a deprivation of
Jernegan’s constitutional rights. At most, pldiritas alleged that Jernegan requested medical or
mental health treatment and his requests w@E@ed, even though Jernegan was allegedly placed
on suicide watch during a prior term of detentiothi@ Tulsa County Jail. Dkt. # 2-2, at 6. These
allegations do not give rise to an inference that an unconstitutional policy or custom deprived
Jernegan of a constitutional right, and plainti§’$983 claim against Glanz in his official capacity
should be dismissed. The Court will grant pldinéave to file an amended complaint realleging
her § 1983 claim against Glanz in his official capacishi can identify a unconstitutional policy
or custom that caused Jernegan’s death.

Glanz also requests the dismissal of pl#istg 1983 claim against him in his individual
capacity. Dkt. #5, at 8. Plaintgfates that she is “not makinglaim against Glanz as a supervisor
based omespondeat superior; rather, her claim arises frometindividual acts of Glanz himself in

promulgating and affirmatively approving policies which created the risk of constitutional injury .

11



...” Dkt. # 11, at 18. However, plaintiff's fiion contains no allegations that Glanz promulgated
an unconstitutional policy and she has not allegedausty giving rise to such an inference. The
petition does not provide any factual allegatioasaerning Glanz’s role ithe alleged failure to
provide Jernegan medical or mental health treatn@ad she has not stat@glausible claim that
Glanz committed a “deliberate, intentional act” wilte intention of depriving Jernegan of his

constitutional rights._Porro v. Barne&&24 F.3d 1322, 1328 (10th Cil0I10). Instead, plaintiff is

attempting to hold Glanz strictly liable for the acts of his subordinates, but Glanz is not liable
merely because Jernegan suffered an injudy@lanz’s subordinatedlegedly caused the injury
through deliberate indifference to Jegan’s need for medical or merttellth treatment. Plaintiff's
§ 1983 claim against Glanz in his individual capjashould be dismissed, but plaintiff will be
granted leave to file an amended complaint realleging this claim.

V.

Defendants CHMO and the remaining individdafendants seek dismissal of plaintiff's
negligence and 8§ 1983 claims, because plaintiff haswade specific factual allegations as to each
defendant and they have not been given adequade b plaintiff’'s claimsagainst them. Plaintiff
responds that general pleading is permissibldis instance and thdlegations of the petition
provide defendants adequate notice of her claims.

Plaintiff's negligence claim against CHMO and the individual defendants should be
dismissed as to the individual defendants, bectingsallegations of platiff's petition do not give
notice to them of what conduct they engageana how their conduct allegedly harmed Jernegan.
Plaintiff admits in her response that she generally alleges that each defendant acted negligently

because is not possession of sufficient informatatetermine which of the individual defendants

12



may have denied treatment to Jernegan. Dkt. # 17, at 7-8. Construing the allegations of the
complaint in a light most favorable to plaintiffjs reasonable to infer &t CHMO, as the medical
provider for the Tulsa County Jail, knew of Jernegan’s requests for treatment and failed to take
action to prevent Jernegan’s death. Howeverllbgations of the petition are insufficient to state

a claim against the 13 individual defendants, beealaintiff has given them no notice of the
conduct for which plaintiff is seeking to hold thenble It is not reasonable to infer that each of

the individual defendants engaged in each of thgedl@cts or omissions giving rise to plaintiff's
negligence claim, and the individual defendantsiatecollectively liable for the alleged failure of
CHMO to provide medical or mental health treattn® Jernegan. Plaintiff may file an amended
complaint realleging a negligence claim against the individual defendastie ifias sufficient
information to identify what alleged acts or omissions are attributable to each defendant.

In the context of plaintiff's § 1983 claim, general allegations of multiple defendants’ possible
role in an alleged constitutional violation will not suffice to state a claim. The Tenth Circuit has
rejected the use of broad allegations against multiple defendants in 8 1983 cases, because “it is
impossible for any of these individuals to ascertain what particular unconstitutional acts they are

alleged to have commile’ Robbins v. Oklahomab19 F.3d 1242, 1250 (10th Cir. 2008). The

notice required under Rule 8 may vary depending emybe of case, and the context of a § 1983
claim “it is particularly important ...that the complaint make clear exaatho is alleged to have
donewhat towhom . . . .” 1d. The Court appreciates thagpitiff's counsel may have limited
evidence available before pretrial discovery amadltiiie primary witness, Jernegan, is deceased, but
this does not justify a reduced pleading staddar her § 1983 claim against CHMO and the

individual defendants. The petition contains necsfic factual allegations concerning the conduct

13



of CHMO or any individual defendd, and these defendants do noténfair notice of what conduct
they engaged in that allegedly violated Jern&gamnstitutional rights or whether they could assert
a defense of qualified immunity at an early stagtheflitigation. _Id.at 1249. Plaintiff's § 1983
claim against CHMO and the individual defendasttsuld be dismissed, but plaintiff may file an
amended complaint realleging this cldim.

IT IS THEREFORE ORDERED that Defendants Stanley Glanz and Board of County
Commissioners of Tulsa Countys’ [sic] Motion to Dismiss and Brief in Support (Dkt. # 5) is
granted.

IT ISFURTHER ORDERED that the Special Appearance of Defendants Correctional
Healthcare Management of Oklahoma, Inc. (N\0®&"), Dr. Stephen Harnish, M.D., Sara Sampson,
Faye Taylor, S. Jeffries, R. Stultz, N. Bynum,NRason, L. Ritchie, Dr. M. Clark, M.D., and L.
Summers and Motion to Dismiss Plaifis Petition and Brief (Dkt. # 9) igranted in part and
denied in part: the motion is denied as to dismissaplintiff's negligence claim against CHMO,

but the motion is granted in all other respects.

Although not raised by the parties, there isnaportant issue as to whether CHMO and the
individual defendants are considered “employee#fi@ktate and/or are state actors. Under
the GTCA, these defendants may be consideregbloyees” of the State, even though they
may actually be on the payroll of CHMO. TG CA states that “[flor the purpose of the
[GTCA]. .. licensed medical professionals uncientract with city, county, or state entities
who provide medical care to inmates or detainees in the custody or control of law
enforcement agencies” are employees of the statea @QTAT. tit. 51, 8 152(7)(b)(7). The
law is also clear that CHMO and the indival defendants are state actors for the purpose
of plaintiff's § 1983 claim, and CHMO is liadlo plaintiff under the standards applicable
to municipalities. _Se®arker v. Gosmanoy&835 Fed. Appx. 791, 794 (10th Cir. July 2,
2009). Assuming that plaintiff can stageclaim against CHMO and the individual
defendants, she will most likely be unable to bring a negligence claim 8i®83 claim
against these parties, and she should carefofigider these issues if she chooses to file an
amended complaint realleging certain claims.

14



IT ISFURTHER ORDERED that plaintiff may file an amended complaint realleging her
81983 claim against Glanz, realleging 8 1983 claiganst CHMO and the individual defendants,
and realleging her negligence claims against the individual defendants rodaieer 13, 2011.

IT ISFURTHER ORDERED that the BOCC iserminated as a party defendant.

DATED this 6th day of October, 2011.

i - i iy,
__C@*“‘—J Y Cain(
CLAIRE V. EAGAN, CHIEF |J. IDGE
UNITED STATES DISTRICT COURT
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