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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

CAROLYN COX, )
)
Plaintiff, )

) Case No. 11-CV-457-JED-FHM
v. )
)
STANLEY GLANZ, )
)
Defendant. )

OPINION AND ORDER

Before the Court is defendant Stanleya®’'s Motion in Limine (Doc. 197), which
adopts the Motions in Limineléd by the settled defendants (Doc. 195). Plaintiff responded
(Doc. 225, adopting Doc. 227). The settled defatslfiled a Reply (Doc246), although it does
not appear that Glanz adoptdte Reply. The Court has preusly summarized the factual
background of this case in prior orderSeéDoc. 321).

Introduction

The Motions in Limine (Doc. 195) adima by Sheriff Glanz include 24 separate
categories of evidence as to which the defendant seeks a pretrial ruling of exclusion. Most of
those requests are generic, overly broad, and are not supported by either reference to specific
evidence or to any authorities beyond evidendesru“The purpose of a motion in limine is to
aid the trial process by enabling the Court to mladvance of trial on the relevance of certain
forecasted evidence, as to isstlest are definitely set for trialyithout lengthy argument at, or
interruption of, the trial.”Mendelsohn v. Sprint/United Mgmt. C687 F. Supp. 2d 1201, 1208
(D. Kan. 2008)aff'd, 402 F. App'x 337 (10th Cir. 2010)nfernal quotations omitted). While
pretrial limine rulings can save time and avoid interruptions at trial, “a court is almost always

better situated during actual trial tgsass the value and utility of evidenceld. (citation
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omitted). For this reason, some courts defer making in limine rulings unless the “evidence is
clearly inadmissible omll potential grounds.” Hawthorne Partners v. AT & T Technologies,
Inc., 831 F. Supp. 1398, 1400 (N.D. Ill. 1993) (“Usdeevidence meets this high standard,
evidentiary rulings should be deferred until ltisa that questions of foundation, relevancy and
potential prejudice may be resetVin proper context.”).

Most of the issues raised in the MotionLimine do not warrant in limine rulings at this
time and will instead be addressed at trial if and when they arise. Thus, the Court will deny
those requests without prejudicectansideration of objections to specific evidentiary issues that
may arise in the course of trial. Of courseyaaty who anticipates tha specific, out of the
ordinary evidentiary is®iis going to beresented with respect toparticular witness should
raise that issue in adwee of that witness’s testimony, ouksithe presence of the jury, and
should be prepared to present specifi@alearguments in support of its position.

TheMoationsin Limine

1. Reference to Motions in Limine

Glanz seeks to exclude any reference to the filing of motions in limine and any rulings by
the Court on such motions. Plaintiff responds #et does not intend to offer any such evidence
at trial. Defendant’s requestdgnied as moot.

2. InsuranceCoverage

Defendant requests to excluaey reference to insurerscloding any “use of the words
‘adjuster’, ‘claim’, ‘agent’, or any investigatioof the events of this sa by the insurer and any
reference to any healthcare pri called as an expert withess behalf of any party making
reference to insurance.” This request is owaabr In any event, platiff responds that she

“does not intend to offer any evidence of liabilibhsurance,” but “reserves the right to use the



words [quoted in the Motion in Limine] in a cemxt outside of liabilityinsurance coverage.”
Defendant’s request denied as moot.

3. CHC or Jail Policies and Procedures

Sheriff Glanz requests that the Court ergarorder prohibiting any witness, party or
attorney from stating in front of the jury thaty CHC or Jail policy oprocedure was violated.
The Motion in Limine does not cite any padiar deposition testimony or other specific
evidence which Glanz seeks to exclude. PRfaimbjects and notes that Jail policies and
procedures are at the vergnter of plaintiff's municipal liability claim.See Monell v. Dep't of
Soc. Servs. of City of New YpA86 U.S. 658, 694 (1978). The Cbagrees, and the request in
the Motion in Limine is extremely overbroad. Tieguest to exclude referees to violations of
policies and proceduresdenied.

4. Lay Witnesses Testifying as Experts

Glanz argues that “[m]ere lay witnessé®w@d not be permittedto “give opinions on
any medical, nursing, or mental heakbues, such as standardsafe, a description of the exact
injury, causation of the injury, and a medical mursing diagnosis, etc.” Again, defendant’s
request is not made as to any particular witneésgpsition testimony, or affidavit, but is instead
generic and very broad. Witnesses can prolageopinions that arérationally based on the
witness’s perception,” “helpfulto clearly understanding eh witness’s testimony or to
determining a fact in issue,” and “not based scientific, technicalor other specialized
knowledge within the scope of Rule 702 [whgibvern expert opinions].” Fed. R. Evid. 701.

Both plaintiff and defendant have endorsed certain Jail nurses tg teghis case. For
example, plaintiff has listed nurses Faye dayRobin Mason, and Tammy Harrington to testify

regarding “[p]olicies, procedaes, and practices of Defendansystemic failures alleged and



notice thereof; [and] facts and circumstances reletaallegations made in this lawsuit.” (Doc.
283). Sheriff Glanz has listed staff nurses Sara Jeffries, Faye Taylor, and Sara Sampson to
testify regarding their “[klnowledge of [Mr. Jernegan’s] medical and mental health condition and
treatment while incarcerated tie Tulsa County Jail.”(Doc. 298). These nurses appear to be
fact withesses whom the parties expect wdifie regarding their knowledge and perceptions
relating to Mr. Jernegan and/tine actual policies and practices with respect to medical and
mental health treatment at the Jail. It is unclear to the Court that any of the nurses’ testimony
would constitute opinions that are based uponefddic, technical, or other specialized
knowledge within the scope of Rule 702,” such tiwaty would have to have been endorsed as
expert witnessesSeeFed. R. Civ. P. 701 ifeWise Master Funding v. Telebar874 F.3d 917,
929 (10th Cir. 2004) (a lay witness may testifyf@®pinions “only if hisopinions or inferences
do not require any specialized knowledge andl¢ be reached by any ordinary person”).
Accordingly, defendant’s requestdsnied.

5. Testimony Regarding a Conspiracy or Code of Silence

Sheriff Glanz requests that the Court prahihaintiff “from making any reference to any
alleged conspiracy/code of silence amongltheare providers, law enforcement officers, or
correctional officers.” Plaintiff olgicts and asserts that such evidence is relevant to the question
of deliberate indifference and is admissible atl.tri&pecifically, plaintiff asserts that there is
evidence that one nurse was instructed tootreport misconduct, another nurse witnessed
falsification of medical reportgnd other witnesses may proviiailar testimony. The Court is
also generally aware of the summary judgmeidence submitted by plaintiff, which included
allegations that the defendant participated imeeting at which staff we instructed to hide

problem medical records from atats as well as allegations afnurse who reported witnessing



a mental health team meeting -- following thecdivery of Mr. Jernegan hanging in his cell -- at
which (according to that nurse) the teammmbers were discussing making their stories
“consistent.” To the extent such evidenceoiBerwise admissible under the Federal Rules of
Evidence, the Court is disinclingd enter a pretrial orderniling that evidence inadmissible
only because it relates to conspiracy-type allegations. The defendant’s request to exclude such
evidence iglenied without preudice should a specific isguarise relating to th issue at trial.

6. Reference to Attorney Depasitilnstructions or Objections

In another very general request, defendasits that the Court exclude all evidence
regarding meetings between attorneys andesgas and objections made during depositions,
“including any side bars or comments by theratgs present during tltkeposition.” The Court
agrees with the propdsin that discussions between a w#s and the witness’s counsel are
generally privileged. However, plaintiff responds that certain withneasgshave had meetings
with attorneys for defendant (not the witness’s own attorney) at which the witnesses were
coached or instructed as to their testimony amdl $ich meetings may be relevant. Defendant
has not pointed to any specific evidence or depositiorierences, side bars, or meetings that are
inadmissible, nor has defendant offered anthority on point. The request is thienied.

7. Discovery Issues and Rulings

Again, defendant requests a general prolibibf any reference to discovery, without
identifying any specific evidence or pradiuig any analysis. This requestimnied.

8. References to Settlemerite®s or Negotiation Discussions

The defendant requests that the Court prohibit references to offers of settlement or
compromise, which should be excluded under RecEvid. 408. This is essentially a general

request that the Courtleuin advance of trial that pldiff should follow the Federal Rules of



Evidence. The Court of course expects every party to follow the rules, but a pretrial limine
ruling is not necessary to thatedt. As a result, this requestienied.

9. Unrelated or Other Cases Against Defendants

Without any analysis or reference to gpecevidence, defendd asserts that any
evidence relating to claims by other Jail inmates or employees would be irrelevant and barred
under Fed. R. Evid. 401 and 404(b), or that seeldence would be mme prejudicial than
probative and thus excludable under Fed. R. Evid.'40aintiff responds that evidence of
incidents both before and after Miernegan’s death is relevant to establishing the existence of a
municipal policy or custom. Th&ourt agrees that incidents before Mr. Jernegan’s incarceration
and death may be relevant both to reflect thstemce of a municipal fioy or custom and to
provide evidence of notice to the defendant afcpices at the Jail that put inmates like Mr.
Jernegan at serious risk of harm. In additiincidents after Mr. deegan’s death may be
relevant to reflect defendant’s disposition or pladéicies and practices that existed at the time of
Mr. Jernegan’s incarceration attfail, although such post-incidextidence may not be used to

establish causation. Séethe Court’s analysis dtfhis issue in Doc. &AL at 19-23). Without

! Defendant proposes a very narrow constructibthe evidence that he claims would be
“relevant” in this case. Undethat construction, uaks evidence directlghows that Jall
personnel knew that Mr. Jernegan was at imminshktaf suicide, such evidence is irrelevant.
The Court has previously rejectéitht reading of the standards applicable to Mr. Jernegan’s §
1983 claims, in its Opinion and Order denying summary judgmé&deDoc. 321 at 29-30). In
short, an “official’'s knowledgef the risk need not be knowdge of a substantial risk to a
particular inmate, or knowledge of ¢éhparticular manner in vi¢ch injury might occur.'Tafoya v.
Salazar 516 F.3d 912, 916 (10th Cir. 200@mphasis in originalsee also Layton v. Board of
County Comm’rs of Okla. Count$12 Fed. App’x 861 (10th Cir. Mar. 12, 2018yBois v.
Payne County Bd. of County Comnm’iéon. 13-6144, 2013 WL 59521484-5 (10th Cir. Nov.

8, 2013). “It does not matter whether the risk comes from a single source or multiple sources,
any more than it matters whether a prisoner faresxcessive risk . . . for reasons personal to
him or because all prisoners in his situation face such a risdyg 516 F.3d at 916. “[A] jury

is permitted to infer that a prison official hadtual knowledge of the constitutionally infirm
condition based solely on circumstantial eviderstgh as the obviousness of the condition.”
Tafoyag 516 F.3d at 916.



defendant identifying or providingng analysis as to any specifici@ence that it claims to be
excludable, it is impossible forahCourt to issue a pretriallmyg either excluding or permitting
every possible category of evidence of other claonsncidents. This request is therefore
denied without prejudice.

10. References to Improper Standards of Care and/or Causation

Defendant asks that the Court exclude “[a]fgmence to standards such as ‘possibilities’
or ‘it might have been’ for causation or standaaf care,” andrule that all references by
plaintiff's attorneys or witnesses be in texrof “reasonable medical certainty.” Once again,
defendant’s request is genengithout any reference to or agals of specific evidence. The
request islenied.

11. Introduction of Materials Under Fed. R. Evid. 803(18)

Defendant requests that the Court enter oader, prospectively, that any medical
literature, if used, may only be read into evideand not received as exhibits. As with request
number 8, this is essentially asking for a pretmaine ruling that the parties (and the Court) will
follow Fed. R. Evid. 803(18) in offering or aditmg evidence. Such a pretrial ruling is
unnecessary, as the Court expects that the pavtiefollow the rules and will advise the Court
at the proper time of rules which a party bediewo apply to admission of specific evidence.
This request is thudenied.

12.  Notice of Witnesses to Appear at Trial

The parties have filed their pretrial disclosurésvitnesses they expect to call at the trial.
If a party requests at a pretriabnference, the Court ordinlgraddresses any further notice
issues during the pretrial conference after permitting all parties to present their positions. This

request is thudenied at thistime.



13. NCCHC, ICE, DOJ, ACA, and FBI Audits or Reports

Defendant asserts that audits, reports, spordence and action plans to and from the
referenced entities should be excluded becawse db not specifically fate to Mr. Jernegan.
With respect to documents predating Mr. Jeameg incarceration and death, such documents
may be relevant to whether defendant had knowledg®oblems with the medical practices at
the Jail. For example, documents relating 2807 NCCHC audit of the Jail's medical system
may be relevant to the issue of whether defendaston notice of a deficient system of medical
/ mental health care and whetlner reacted to or changed any piceg at the Jail following such
notice may be relevant to the deliberate irtdhce analysis or the existence of allegedly
unconstitutional practices at the Jail. Docuaitsegenerated after Jernegan’s death may be
relevant to defendant’s dispositi or to the existence of a pglior custom at the time of his
death. $eeDoc. 321 at 19-23).

Defendant also asserts that the reportsreselves hearsay, and plaintiff responds that
such reports are not hearsay because they wouwfdred to show thalefendant was on notice
of a deficient medical system. That analysysplaintiff would seemingl only apply to reports
that were generated and provideddefendant before Mr. Jerreags death, as the notice that
defendant had at the time of Mdernegan’s death (not after) nslevant. Plaintiff has also
identified a number of hearsay exceptionsiolthshe asserts woultender the documents
admissible, and defendant did not respond spedifitalthose legal argumés. At this time,
without knowing which witnesses would be spairsgp which documents and more specifics of
which parts of the reports plaintiff may seek titizé¢ with a witness, the Court is unable to craft
a ruling as to which parts (if any) of which refoshould be admitted @xcluded at trial, and

will thereforereserve ruling until trial. With respect to defendamtargument that parts of



reports would release private inmate medical information, to the extent such portions of reports
are determined to be otherwise admissilhe Court can envision @h names and personal
identifiers could be redacted from the versidmny such exhibitpublished to the jury.

14. Documents, Review, AMS Reports @astimony of Dr. Howard Roemer

Defendant argues that the Court should welDr. Roemer from testifying and should
exclude evidence relating to repodfshis audits relating to healttare at the Jail, because Dr.
Roemer did not review Mr. Jernegan’s care whilehe Jail. As noteldy plaintiff in response,
Dr. Roemer’s report does, in fact, include ansuary with respect to Roemer’s review of Mr.
Jernegan’s care at the Jail. The Court accordingly rejects defendant’s argument that the report or
Roemer’s testimony could have no relevance toJrnegan’s death. Plaintiff also argues that
such evidence regarding other inmates may beasteto the issue alefendant’s disposition,
that changes were not made even after notice fafielecies in health care resulting in inmate
deaths, and that “no remedialtiaa had been taken” by defendatgspite such notice. At this
point, the Court is not inclined to enter a lwraader excluding Dr. Roemer from testifying or
excluding the AMS report in itentirety, because at least opertion of that report relates
directly to Dr. Roemer’s findings with respectttee care of Mr. Jernegan. However, it does
appear that admission of the entire report coulthbee prejudicial than probative. At this time,
the Court does not have enough information abowtt\plarts of the report, if any, the plaintiff
intends to propose would be admitted. Thus, the Gasetves ruling on this request at this
time. The parties should be prepared srdss this issue at the pretrial conference.

15. Oklahoma Department of Health Survey and Report

Defendant requests that the Court excluelgorts and notices of the Oklahoma State

Department of Health (OSDH). The Court hasviwusly provided legal afysis relating to the



admission of such evidence in its Opm and Order on summary judgmenSeéDoc. 321 at
11-13). To the extent that those documenéspaesented / sponsoregpropriately through a
witness, the Court is not inckd to exclude the report andtice in its entirety, but wilteserve
ruling for any specific objections which may be rais¢drial to the admissh of portions of the
documents.

16. Mortality Review

Defendant requests that the Court excladle“mortality reviews” of Mr. Jernegan’s
death. The Court is uredr as to what documents make up the mortality reviews, and it does not
appear that the parties have supplied them.th&€ocextent that the mortality reviews consist of
documents that are the same as the OSDH dectswr the AMS / Roemer documents, see the
discussion above. Otherwise, the Court walerve ruling until it is provided the document(s)
and has a better understandindhofv they would be offered and used at trial.

17. Testimony Regarding Rumors and Hearsay

Defendant’s request relating unspecified witnesses who have purportedly testified
based solely upon rumor or “utter hearsay” isidd. Without more specificity, the Court is
unable to enter a broad limineging excluding or limiting witnessestimony in advace of trial,
and the request is thdsnied at thistime.

18. Criminal Action against CMO Healthcare Providers

Defendant anticipates thataintiff may seek to introduce evidence regarding CHMO

nurses’ criminal convictions, butoes not specify which withesses ammvictions are at issue.

2 The Court previously struck a statementan affidavit which was apparently based
solely upon rumor rather than direstiservation or personal knowledgeé¢Doc. 318 at 4), and
would caution the parties that the Court expehts the parties will not attempt to present
testimony of any fact withesshere such testimony is not based upon the witness’s personal
knowledge.SeeFed. R. Evid. 602 (fact witness may testify to a matter only if evidence
sufficiently supports a finding that the wéss has personal knowltge of the matter).

10



Plaintiff notes that defendant doeot offer any particular arguent or example and notes that
such evidence may be relevant or may be impeachment. The reqiesesds The Court will
rule on any specific objectiomghich may arise at trial.

19. Employment Records of ®K Healthcare Providers

Defendant asserts that documents or eawie from employment files of nurses who
worked at the Jail are irrelevant or, in the rmlétive, are more prejudicial than probative and
such evidence should be excludetlvithout more information ag particular evidence, the
Court is unable to determine whether any suddemce is relevant or gudicial. Plaintiff
argues that documents in employment files m@monstrate that Jaiurses “expressed concern
about the medical care being provided to inmait&sq’ the Court agrees that such evidence could
be relevant to the jury’s analysis of deliberadifference and municipdiability. This request
is denied.

20. Criticisms Not Presented by Expert Testimony

Defendant seeks to exclude the plaintifinfr presenting evidence ahy criticisms or
claims that were not advanced by an expeithess. There is no authority cited for that
proposition. This request appears similar ® dhgument made by defendant in request number
4. As noted above, both plaiiitand defendant have endorsed certain Jail nurses to testify in
this case, and their testimonif, based on personal obseraatj may be relevant and not
improper opinion testimony. In addition, plaintdfgues that criticisms set forth in numerous
audits and reports are relevant to defendant’'s notice of the existence of a constitutionally
defective medical / mental health system at tlile Jde Court agrees that such evidence may be
relevant. Because defendant has not idextithny specific evidence or provided any legal

authority or analysis on this request, it willdanied at thistime.

11



21.  Testimony Regarding Lack or Weakness of Staffing

Defendant argues that plaintiff may attemptepresent to the jury that the staffing at the
Jail was lacking, weak or improperly trained. Defendant asserts that such claim is unfounded
and so the Court should enter a global pretrial ®a such arguments or evidence by plaintiff.
As the Court is familiar with the summary judgrheecord in this case, plaintiff has submitted
evidence that the Jail nursehav performed Mr. Jernegan’s intake and assigned him to the
general population testified thahe is not trained in mental &th and that she was unable or
unwilling to indicate whether paranoid schizophreisia serious mental illness. Nurse Robin
Mason also provided an affidavegarding significant staffingnd training issues which she
alleges rendered it impossibletimely respond to and evaluate nmedht ill inmates. The Court
agrees with plaintiff that such evidence (if geted in a form otherwesadmissible at trial)
could be relevant to issues relating to irqagse training, improper staffing, notice to defendant
of a constitutionally deficient sfem of medical / mental health care, and similar issues.
Without any further analysis or specification gdrticular evidence by defendant, the Court is
unable to enter a pretrigkohibition of such evighce. The request éenied at thistime, and
the Court will rule on any pacular objections at trial.

22. Prior Psychiatric / MentaHealth History of Mr. Jernegan

Defendant argues that the@t should exclude all evidence of Mr. Jernegan’s mental
health history because, according to defendaminiiif has not presented evidence that Mr.
Jernegan was diagnosed mentally ill or on memtioat It is unclear what specific evidence
defendant seeks to exclude, and defendant doe<ite any legal dhority to support his
argument. The Jail's own records include docuniemtaf Mr. Jernegan’s self-reports that he

was a diagnosed paranoid schizophrenic, thatdsehallucinating / seeirgy hearing things, and

12



that he had been nervous or depressed, and RayseTaylor testified regarding one or more of
those records. The Court will not enter a pretrial ruling to exclude those critical and relevant
records from the trial (if otherwise relevant tpaaticular witness’s téisnony), nor will it enter a
pretrial order broadly precludingahtiff, who was Mr. Jernegan’s mother, from testifying about
mental health issues. The requestasied.

23. Employment History of Mr. Jernegan

Defendant seeks an order excluding evidethe¢ Mr. Jernegan was employed prior to
his incarceration at the Jaih July 2009, because plaintiffas not provided documentation
reflecting such employment. Plaintiff responds that witrsses will testify regarding Mr.
Jernegan’s training and his income and that pfagmeconomic loss expert will utilize such data
in his analysis. Defendant has provided no analysis or legal authority in support of its argument.
To the extent that there is a lack of documentation or credibility relating to allegations of Mr.
Jernegan’s employment or income, defendasit have an opportunity to cross examine
plaintiff's withesses on this issue. dhequest for pretrial limine ruling denied at thistime.

24. Financial Support to Children

Defendant asserts, without evidence dharity, that Mr. Jernean had relinquished his
parental rights to all three of his children and that, therefore, plaintiff should not be permitted to
introduce evidence that he prded financial support for his dtren. Plaintiff disputes
defendant’s argument and asserts that Jernegarfinancially responsible for his children and
was legally obligated to support them. The Galoes not have enoughfanmation to enter a
pretrial limine ruling on thigssue, and the issue seems better poised for cross examination at

trial. This request idenied at thistime.
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IT IS THEREFORE ORDERED that the deflant's Motion in Limine (Doc. 197) is
denied at this time.

IT IS SO ORDERED this 10th day of March, 2014.

14



