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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

DeMARCO DEON WILLIAMS,
Plaintiff,
CaseNo. 11-CV-469-TCK-FHM

VS,

CITY OF TULSA, and
JEFFREY MICHAEL HENDERSON,

Defendants.

N N N N N N N N N N

OPINION AND ORDER

Before the Court are the following pending rmas: (1) City of Tulsa’s Motion to Dismiss
Complaint (Doc. 8) (“Motion to Dismiss”); (2) City of Tulsa’s Motion to Strike Amended Complaint
(“Motion to Strike”) (Doc. 23); (3) City of Tukss Motion to Dismiss for Lack of Prosecution
(“Motion for Sanction”) (Doc. 28); (4) Plaintiff Motion for Status Conference (Doc. 29); (5) City
of Tulsa’s Motion for Summary Judgment (“Motion for Summary Judgment”) (Doc. 33); and the
United States’ Motion to Dismiss for Lack of Jurisdiction (Doc. 34).

l. Motion to Strike

On August 23, 2010, Plaintiff DeMarco Williar(iVilliams”) filed an Amended Complaint
(Doc. 21) without leave of Court. Defendant @igy of Tulsa (“City”) moved to strike Williams’
Amended Complaint as untimely under Federal Ril€ivil Procedure 15(a) (“Rule 15”). In
response, Williams argued that the Amended Gampwas timely filed without leave of Court
because the City had not yet filed a respanpieading, citing a 1994 Tenth Circuit decisioBed
Resp. to Mot. to Strike, Doc. 25.)

The current and applicable version of Rule 15 provides:

(a) Amendments Before Trial.
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(1) Amending as a Matter of Course. A gartay amend its pleading once as a matter

of course within:

(A) 21 days after serving it, or

(B) if the pleading is one to which a responsive pleading is required, 21 days after

service of a responsive pleading 21 days after service of a motion under Rule

12(b), (e), or (f), whichever is earlier

(2) Other Amendments. In all other caseparty may amend its pleading only with

the opposing party’s written consent or tbart’s leave. The court should freely give

leave when justice so requires.

Fed. R. Civ. 15(a) (emphasis added). Williamsiqufor filing an Amended Complaint as a matter

of course expired 21 days after December 13, 20&1ddlte the City filed its Motion to Dismiss.
Williams filed his Amended Complaint on August 23, 2012, over six months after the statutory
deadline for this type of amendment.

In addition, the Court set a May 30, 2012 deadiimeany motions to join parties or amend
pleadings in its Scheduling OrderSeeDoc. 19.) Williams filed his Amended Complaint almost
three months after this deadline without seekaayé of Court or otherwise showing cause for the
untimeliness of the Amended Complaint. Williams also failed to show cause in response to the
Motion to Strike, arguing instead that the Amesh@®mplaint was timely. Accordingly, the Motion
to Strike is granted, and this case is goveimethe original Complaint filed July 28, 2011. Based
on this ruling, the United States is not a partthmlitigation, and its pending motion to dismiss is
denied as moot.

. Motion for Sanction

On October 13, 2012, the City moved for santsi against Williamgursuant to Federal

Rules of Civil Procedure 37(d), I(and/or 41(b) based on Williams’ failure to prosecute. The City

argued that Williams’ failure to participate giscovery — including failing to provide initial

disclosures, a preliminary witness list, and failing to appear for his deposition — warranted the



sanction of dismissal.In response to the Motion for Samctj Williams’ counsel explained that the
alleged failures were caused by counsel’s father being hospitalized during this time.

The Court declines to dismiss the case as disarfor lack of prosecution. At this juncture
in the proceedings, there are fully briefed and ripe dispositive motions. Williams has participated in
this briefing process and complied with other deadlines in the Scheduling Order, including
submission of a proposed Pretrial Order. Theegftre Court declines to dismiss the case as a
sanction for lack of prosecution and will instead rule on the merits of the City’s pending motions.
[I1.  Motion to Dismiss/Motion for Summary Judgment

In response to the City’s Motion to Dismiss, Williams attached evidence outside the
pleadings, including trial transcripts and an iingd memorandum of the Tulsa Police Department
(“TPD"). (SeeResp. to Mot. to Dismiss, Exs. 1-4.) The Court elects to convert the Motion to
Dismiss to one for summary judgment. Ordinarily, this would require the Court to provide the City
notice and an opportunity to present eviderigee v. Pache¢®27 F.3d 1178, 1186 (10th Cir. 2010)
(“If a district court intends to rely on other egitce, it must convert the Rule 12(b)(6) motion to a
motion for summary judgment, giving proper notice ®plarties.”). However, at this juncture, the
City has filed a summary judgmemnbtion, and such motion is fully ripe. Both parties have had the
opportunity to conduct discovery and present evad, and the City will suffer no prejudice as a
result of the Court’s conversion tife Motion to Dismiss. Therefore, the Court finds that notice is

unnecessary.

! The only sanction requested by the City was dismissal.
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In response to the Motion for Summary Judgm@hlliams did not attach any new evidence
but instead relied upon evidence previously submitted and allegations in his Comiatause
they involve similar arguments and evidence, @ourt will simultaneously address the Motion to
Dismiss, which has been converted to a mdbosummary judgment, and the Motion for Summary
Judgment.

A. Factual Background?®

This case arises from alleged wrongful conduct of former TPD Officer Jeff Henderson
(“Henderson”) in connection with the searches, arrests, prosecutions, and six-year imprisonment of
Williams.

1. 7/27/04 Search and Arrest

On July 27, 2004, Henderson obtained a search warrant for a residence located in the 3800
Block of South 128th East Avenue in Tulsa, Oklahoma, which is Williams’ residence. In the
affidavit in support of the warrant request, Henderson asserted:

YOUR AFFIANT FURTHER STATES THAT IN THE PAST 48 HOURS THE

MENTIONED RCIHAS BEEN TO THE ABOVE DESCRIBED RESIDENCE AND

OBSERVED A BLACK MALE, HEREAHER REFERRED TO AS ‘JOHN DOFE’
WHO WAS SELLING COCAINE OUT OF THIS RESIDENCE. THE RCI

2 Plaintiff did not properly refute any ofelrCity’s facts as required by Rule 56 or the
local rules of this Court, and all facts asedrin the City’s Motion for Summary Judgment are
deemed confessedSdeResp. to Mot. for Summ. J. 3 (citing seven “issues of fact” without
citing any evidentiary support or otherwise dispgtCity’s statement of facts).) In order to
further the interest of resolving disputes on the merits when possible, the Court has nonetheless
considered all evidence submitted in response to the Motion to Dismiss and any other record
evidence supporting Williams’ claims in ruling upon the pending dispositive motions.

® Due to Williams’ evidentiary failures and continued reliance upon allegations in the
Complaint, some of the background section contains alleged facts rather than facts supported by
evidence. Nonetheless, the Court sets forth Williams’ alleged facts in this background section in
order to fully explain Williams’ arguments and theories of municipal liability.
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DIRECTED YOUR AFFIANT TO THERESIDENCE AND POINTED IT OUT AS
THE LOCATION FROM WHICH THE RCIOBSERVED THE COCAINE. THE
RCI TOLD YOUR AFFIANT THAT THE COCAINE WAS PACKAGED FOR
SALE. THE RCI TOLD YOUR AFFIANT THAT THE RCI HAS OBSERVED
JOHN DOE CONDUCT DRUG TRANSACTION FBM THIS RESIDENCE. THE
RCI DESCRIBED THE COCAINE TO YOUR AFFIANT AND THAT THE RCI
(sic) IS POSITIVE THAT THE ITEMS SEEN IN THE RESIDENCE WERE
INDEED COCAINE....YOUR AFFANT FURTHER STATES THAT JOHN DOE
TOLD THE RCI THAT HE IS ONLY SELLING COCAINE AFTER THE HOURS
OF 10 P.M.

(Compl. 1 16.) Upon search of the residenae pitlice found drugs and a firearm. Williams, who
was at the residence, was arrested and trangpori police station. Williams alleges that, after
some negotiations with the police, he execwdalank “confession” that was later filled in by
Henderson. Williams was released on the same nidjtis @frest. In connection with this July 2004
search and arrest, Williams allegthat Henderson (1) fabricated the existence of the informant
mentioned in the affidavit, and (2) fabricatedallpart of his confession, both in violation of his
constitutional rights.

2. 10/5/04 Search and Arrest

On September 24, 2004, an arrest warrant was issued for Williams basettoalia, a
finding of probable cause that Williams was trelffng illegal drugs. On October 5, 2004, the police
located Williams in his car on the street at 1300 North Denver Avenue, in Tulsa, Oklahoma. Upon
search of the car, the police discovered drugs, meyrend scales. Williams was arrested and taken
into custody. Plaintiff does not allege any consitual violations in connection with the 10/5/04
search and arrest, other than any problems caused by Henderson’s initial illegal search and illegally

obtained confession.



3. United States v. William€ase No. 04-CR-167

Two days later, on October 7, 2004, a federal grand jury indicted Williams for drug trafficking
and gun chargesSee United States v. Williap®-CR-67-HDC (“04-CR-67"). On October 19,
2004, United States Magistratedgje Sam Joyner conducted an arraignment, and Williams was
bound over for trial. On Novernsb 3, 2004, a grand jury re-indéct Williams in a Superseding
Indictment alleging the same clgas but omitting certain allegatioegyarding predicate convictions.

In the Superseding Indictment, Williams was charged with: (1) possession of crack cocaine with
intent to distribute; (2) possessioha firearm in furtherance ofdxrug trafficking crime; (3) being

a felon in possession of a firearamd (4) possession of crack cocainthwntent to distribute. The

first three counts related to contraband discavdrging the residence search on July 27, 2004, and
the fourth count related to contraband discodeharing the vehicle search on October 5, 2004. On
November 18, 2004, United States Magistrate J&dgek McCarthy conducted an arraignment, and
Plaintiff was bound over for trial on the Superseding Indictment.

During pretrial proceedings i04-CR-67, Plaintiff requesteBrady material regarding
Henderson and moved for a subpodnees tecurof records of the TPD Internal Affairs Division
(“IAD"). ( SeeD4-CR-167, Doc. 74.) Williams alleges thia¢ City “denied [having] any material
impeaching Defendant Henderson” and that hethherefore “precluded from cross-examining him
about his disciplinary record.” (Compl. T 32, 35.) Williams further alleges that, during the
proceedings in 04-CR-167, Henderson testified falsely about the search of Williams’ residence in
July 2004, Williams’ seizure on that date, and Williams’ seizure on the night of October 4,12004. (

131)



On October 25, 2005, almost one year afterS8hperseding Indictment was filed, Williams
was convicted of all four coumnin 04-CR-167. United States Dist Judge Dale Cook sentenced
Williams to life imprisonment without the possibiligf parole. The Tenth Circuit reversed the
convictions on the basis of violatioakthe Speedy Trial Act, 18 U.S.C. § 31ét1seq.and ordered
the district court to determine whether to dismiss the case with prejudice or without prejudice.
United States v. William$&11 F.3d 1044 (10th Cir. 2007). Judge Cook dismissed the case without
prejudice.

4. United States v. William€ase No. 08-CR-21

On February 6, 2008, Plaintiff wasdicted on the same four countSee United States v.
Williams 08-CR-21-CVE (“08-CR-21"). This case wassmgned to United States District Judge
Claire Eagan. Again, Williams moved for the IAD file or fior cameraproduction of such
information. Again, Williams alleges that TPD and/or IAD denied having information in
Henderson’s personnel file that would impeach his credibility. Williams further alleges that
Henderson committed perjury “during a motion hearing by stating unequivocally that there was no
involvement by any attorney from any prosgeg authority when Williams was attempting to
negotiate with the police.” (Compl. 1 44.) @pril 25, 2008, a jury convicted Williams of Counts
1, 3, and 4, and acquitted Williams@bunt 2. Judge Eagan sentenced Williams to life imprisonment
for each of the two counts of conviction. Williams’ direct appeals and request for certiorari were
denied.

In March 2010, the United States movedacate Williams’ conviction and sentence in 08-
CR-21 and set the matter for nevalr Judge Eagan granted tmetion and set the matter for new

trial. The United States elected not to retry tase and moved to dismiss the Indictment. Judge



Eagan dismissed the Indictment and ordered Wilito be released from prison on April 30, 2610.
Williams had been in continuous custody since October 5, 2004.

5. United States v. Henderso@iase No. 10-CR-117

On July 20, 2010, Henderson was indicted forartban 50 offenses, including drug charges,
firearms charges, civil rights charges, and perjury char§es United States v. Hendersbd-CR-
117-BDB (*10-CR-117"), Doc. 2.) On August 2Z8)11, Henderson was convicted of some of the
perjury and civil rights counts and was acquitted on the remaining co®#s10CR-117, Doc.
300.)

6. Williams v. Henderson, et alCase No. 11-CV-469

On July 28, 2011, Williams brought the instamilcaction against the City and Henderson,
asserting four causes of action. In Count 1, WiiBaalleges that Henderson, acting in his individual
and official capacities, deprived Williams of Hisourth Amendment” rights, in violation of 42
U.S.C. § 1983. More specifically, Williams alleges that Henderson (1) fabricated the “RCI”
referenced in the July 2004 affidavit; (2) falsifithe alleged “confessiorbtained on the night of
the July 2004 arrest; and (3) testified falsely during both of Williams’ criminal proce€dings.

In Count 2, Williams asserts a 8 1983 muniti@ility claim against the City. Williams
alleges that the City, by and through TPD, “has established a policy, practice, pattern, and/or custom

of allowing its police officers to deprive citizenstbeir constitutional rights. Alternatively, policy

* These facts are set forth in an Opinion and Order entered by Judge Eagan in 08-CR-21
on February 7, 2011S¢€e08-CR-21, Doc. 89.)

®> As discusseihfra Part 11I.C, the Court construes these allegations as implicating both
the Fourth Amendment and the substantive component of the Due Process Clause of the
Fourteenth Amendment.



makers for the City of Tulsahrough willful blindness, caused a policy, practice, pattern, and/or
custom of allowing its police officers to deprive citizens of their constitutional rights.” (Compl.
57.)

In Count 3, Williams asserts a state law negligence claim against the City based upon the
negligent acts of Henderson. In Count 4, Willisamserts a state law negligence claim against the
City based on its own (1) inadequate trainingareing search warrants and confessions, and (2)
failure to supervise Henderson. Both claimsaansder the Oklahoma Government Tort Claims Act
(“OGTCA"), Okla. Stat. tit. 51, § 15Xt seq.

In the two dispositive motions pending before @ourt, the City argwethat it is entitled to
judgment in its favor because: (1) Williams’s § 1@&8ms are barred by the statute of limitations;

(2) Williams cannot establish municipal liabiliyppder 8 1983; and (3) Williams cannot establish the
notice requirement for the OGTCA claithsThe City also moved for judgment in its favor on the
official capacity claims against Henderson.

B. Rule 56 Standard

Summary judgment is proper only if “there is no geniissut as to any materia fact, and
the moving partyis entitlectojudgmen asamatte of law.” Fed. R. Civ. P. 56(c). The moving party
bear: the burder of showing thai no genuine issu¢ of materia fact exists. See Zamora v. Elite
Logistics Inc., 449 F.3d 1106, 1112 (10th Cir. 2006). The Court resolves all factual disputes and
draws all reasonable inferences in favor of the non-moving plttyHowever, the party seeking

to overcomia motior for summar judgmen may not “restonmere allegations in its complain but

® The City made several other arguments in its two dispositive motions. However, the
City is entitled to judgment on all claims based on the above arguments, and the Court finds no
need to reach the remaining arguments.



must “set forth specific facts showg that there is a genuine isdoetrial.” Fed. R. Civ. P. 56(e).
The party seeking to overcome a motion for summuatgment must also make a showing sufficient
to establish the existence of those elements essential to that party’sSegs€elotex Corp.
Catrett 477 U.S. 317, 323-33 (1986).

C. 8§ 1983 - Statute of Limitations

“A hodgepodge of state and federal law govehestimeliness of claims under 42 U.S.C. 8
1983.” Mondragon v. Thompspb19 F.3d 1078, 1082 (10th Cir. 2008Jhe statute of limitations
is drawn from the personal-injury statute of thetesiin which the federal district court sitsld.
“Federal law, however, determines the datevbich the claim accrues and the limitations period
starts to run.”ld. “State law governs any tolling of thaériod, except that federal law might also
allow additional equitable tolling in rare circumstancesl’ (internal citations omitted).

Oklahoma'’s personal injury statute contains a two-year statute of limitetems@kla. Stat.
tit. 12, 8 95(A)(3); thus, Williams had two yearstr the accrual of his § 1983 claims to file suit.
The next question is when Williams’ claim accrued.Miondragon v. Thompses19 F.3d 1078,
1082 (10th Cir. 2008), the Theh Circuit addressed the issue of when a plaintiffs § 1983 claim
accrued where (1) a New Mexico Department of Corrections employee convinced a co-worker to
fabricate an arrest warrant for the plaintiff; (2 glaintiff was arrested and jailed on the basis of the
forged warrant; (3) the plaintiff had some typehefiring relevant to his detention, which did not
result in his release; (4) the plaintiff filed a weithabeas corpus, whiatas granted; and (5) the
plaintiff was released after being jailed for approximately three months. The plaintiff filed suit within

three years of his release date. The districttdeld that the plaintiff's § 1983 claims were time-
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barred because his claims necessarily accruedsoeneefore his release date, rendering his claims
outside New Mexico’s three-year statute of limitations.

The Tenth Circuit reversed, holding that “at Iqzeat and possibly all ¢the plaintiff's] suit
is likely to be timely” but “that the recordiisadequate for us to make a determinatidd.”at 1081.
The court reasoned that “a plaintiff who claithat the government unconstitutionally imprisoned
him has at least two potential constitutional cldimene arising under the Fourth Amendment and
one arising under the procedural componentthe Due Process Clause of the Fourteenth
Amendment. See id.“If he has been imprisoneaslithout legal processhe has a claim under the
Fourth Amendment analogous to a tort cl&mfalse arrest or false imprisonmentd. (emphasis
added). In contrast, “[i]f he has been imprisoned pursudagtd but wrongful proces$ie has a
claim under the procedural component of #aurteenth Amendment’'s Due Process Clause
analogous to a tort claim for malicious prosecutiohd. (emphasis added)The court further
reasoned that a Fourth Amendment violation bacome a Fourteenth Amendment violation
following the detainee’s first receipt of legal procedd. (explaining that an initial seizure is
governed by the Fourth Amendment but that, at qoong following arrest and certainly by the time
of trial, “the constitutional analys shifts to the Due Process Clause”) (citing its prior decision in
Pierce v. Gilchrist 359 F.3d 1279 (10th Cir. 2004), and stating that the Supreme Court left this

guestion unanswered in its seminal decisiowllace v. Katp549 U.S. 384 (2007)).

" The City relies upolVallace v. Katp549 U.S. 384 (10th Cir. 2007) (holding that a
false arrest claim accrued upon arraignment and was time-barred), without discussion of
Mondragon HoweverMondragonwas decided aftaiVallaceand decides certain questions left
unanswered iWallace Such questions are also presented here, and the Court has followed the
specific accrual guidelines set forthMondragon.
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The Tenth Circuit summarized its holding by setting forth the following accrual rules, which
the Court has endeavored to follow in this céBke period of time between an unlawful arrest and
the institution of legal process forms one constinal claim arising under the Fourth Amendment.”
Id. at 1083. This type of Fourth Amendment claim “accrwesen the plaintiff is released or legal
process is instituted justifying that imprisonmend’ “Legal process” includes being “bound over
by a magistrate or arraigned on chargeSee id(quotingWallace v. Katp549 U.S. 384, 127 S. Ct.
1091, 1096 (2007)). In contrast, the “period of timeéween the institution of that process and its
favorable termination — through acquittal, habeas corpus, voluntary dismissal, etc. — forms a second
claim, arising under the Due Process Clauskl’ This type of Fourteenth Amendment claim
“accrues, at the earliest, when favorable termination occldsApplying the rules to that case, the
court reasoned that it could “not apply these two settled rules to [the plaintiff's] complaint because
we do not know if he was ever given legal pgxcpistifying his detention.” The court stated:

The record does not reveal what kinchefring he received in August or what its

legal status was, and we do not decide (although we doubt) that a forged arrest

warrant functions as legal process that terminates a Fourth Amendment claim and

starts a due process claim. If Mr. Moadbén never received legal process justifying

his imprisonment, then he has a straigiward claim under the Fourth Amendment

for his entire time in jail. Such a claidoes not accrue until the false imprisonment

ends. On the other hand, if Mr. Mondragonatidome point receive legal process for

his imprisonment (as a result either ot tarrest warrant or of the mysterious

mid-August hearing), he has a potential guacess claim from that period until his

release. This claim does not accrue until the process terminates in his favor, which

presumably is the date his habeas corpus petition was granted. These accrual dates

may be within the limitations period.
Id. at 1083-84 (footnotes omitted). Thus, the courtlied that, if the August hearing was legal

process that terminated the Fourth Amendment violation and started the Due Process Clause

violation, the plaintiff's claim fo any period of detention followg legal process was timely filed.
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In this case, Williams argues that all of bligims accrued on his release date in April 2010,
rendering his Complaint timely filed on July 28, 2011. The City argues that: (1) Williams’ claims
arise exclusively under the Fourth Amendment; (2) Williams’ claims accrued on the arraignment
datesj.e., his first receipt of legal process, for eadlhis two criminal proceedings: (a) November
18, 2004 in 04-CR-167, and (b) Marth, 2008 in 08-CR-21; and (3) Williams’ Complaint was filed
more than two years after the last possible accrual date on March 10, 2008.

Despite Williams’ failure to make this argemt, the Court construes the Complaint as
alleging 8 1983 violations against the Citysarg under both the Fourth Amendment and Due
Process Clause of the Fourteenth Amendm€@fitliams seeks compensation for the period of his
allegedly wrongful imprisonment fro@ctober 5, 2004 to April 30, 2010S€eCompl. § 13 (“This
is a federal civil rights action against the Defendants arising from Williams’ wrongful arrest and
subsequent imprisonment for [] almost six weatretching from October 5, 2004 through April 30,
2010.7).) Despite Williams’ exclusive use of thene*Fourth Amendment” in the Complaint, the
Court finds that Williams’ claim at least partiallyises under the procedural component of the Due
Process Clause of the Fourteenth Amendments i$lbecause certain spans of imprisonment for
which Williams seeks to recover occurred after his arraignment datethe receipt of legal (but
allegedly wrongful) proces$See Mondragorb19 F.3d at 1083-84 (reasoningtthf a plaintiff who

was allegedly arrested based upon a fabricated maestnt “did at some point receive legal process

& In his Complaint, Plaintiff alleges that his release date was April 30, 2010. This is
supported by the record in 08-CR-25e€08-CR-21, Doc. 73). In one brief, Plaintiff alleged
that the “operative date” for accrual was April 8, 2018eeResp. to Mot. to Dismiss 14 (“In
this case the operative date is April 8, 2010.”).) There is no record evidence in this case or
public filing in 08-CR-21 that reveals what event occurred on April 8, 2010. Whether the proper
date is April 8 or April 30 makes no difference to the outcome.
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for his imprisonment . . ., he hagotential due pross claim from that period until his release”).
Here, Williams alleges that an illegally obtained confession and illegally obtained evidence, both
caused by the City’s deliberate indifference, led to his arrest and ultimate convictions and
imprisonment. Assuming this claim for wrongiulprisonment began ag-aurth Amendment claim,

it subsequently became a Fourteenth Amendiziamh that did not accrue until Williams’ release

in April 2010. See idf. Further, Williams’ allegations agsit the City include the deliberate non-
disclosure oBradymaterial during both criminal proceedss, which allegedly ratified Henderson’s
wrongful conduct. Such claim would seem toarusder the Due Process Clause of the Fourteenth
Amendment.

Based on this construction of Plaintiffs’ claims, the Court concludes that Williams’ § 1983
claim against the City is nantirely time-barred. Williams’ Fourth Amendment claims for any
periods of imprisonment prior to his receipt of legal process,his arraignment dates for that
particular Indictment, are time-barred because they accrued, at the latest, on March 10, 2008.
However, Williams’ Fourteenth Amendment cta for periods of imprisonment following his
arraignments — whether based upon FourtheAdment violations that became Fourteenth
Amendment violations or actual Fourteenth Awieent violations — accrued on his release date in
April 2010 and were therefore timely file&ee United States v. Barn&e-CV-507-TDL (Doc. 92)
(reaching same conclusion in case raising similar allegations against Henderson and holding that any
claims arising under the Fourteenth Amendmenewmt time-barred but that any “false arrest”

claims were time-barred).

° In this case, there is no dispute that the arraignments held before Judge Joyner and
Judge McCarthy would qualify as legal process justifying his imprisonment, although Williams
alleges that such process was wrongful because it was tainted by Henderson’s fabrications.
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D. § 1983 - Municipal Liability

For all timely claims, the Court must anadywhether Williams’ evidence is sufficient to
survive summary judgment. A municipalityather local government may be liable under § 1983
“if the governmental body itself ‘subjects’ a persoa tteprivation of rights or ‘causes’ a person ‘to
be subjected’ to such deprivatiorConnick v. Thompseon _U.S. ;131 S.Ct. 1350, 1359 (2011).

A municipality may only be held liable for its owllegal acts and may not be held vicariously liable
for its employees’ actiondd.

In order to impose liability against a local government, a plaintiff must prove that actions
taken pursuant to “official municipal policy” caused his injutgt. Ordinarily, official municipal
policy “includes the decisions of a governmentisriaakers, the acts of its policymaking officials,
and practices so persistent and widespread psactically have the force of lawld. In addition,
in limited circumstances, the decision “not to tre@ntain employees about their legal duty to avoid
violating citizens’ rights may rise to the level of an official government policy for purposes of 8§
1983.” Id. However, “a municipality’s culpability for a gevation of rights is at its most tenuous
where a claim turns on a failure to train,” aadmailure to train must amount to “deliberate
indifference” to citizen’s rights.

The deliberate indifference standard is stringent and requires proof that a municipal actor
disregarded a known or obvious consequence of his adtioat 1360. “[W]hen city policymakers
are on actual or constructive notice that a padicamission in their training program causes city
employees to violate citizens’ constitutional righie city may be deemed deliberately indifferent

if the policymakers choose to retain that progrand” The municipality’s “policy of inaction,”
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following notice that its program will cause constibmil violations, is the functional equivalent of
a decision by the municipality to violate the Constituti@ee id.

In this case, Williams seeks to impose ilié§ on the City based on three “deliberate
indifference” theories: (1) the absence or irpgey of specific TPD policies and/or training
regarding use of informant testimony; (2) the alsseor inadequacy of specific TPD policies and/or
training regarding obtaining written confessionsg 43) certain actions by TPD that amounted to
“ratification” of Henderson’s conduct. SéeResp. to Mot. to Dismiss 4-5 (arguing deliberate
indifference based upon inadequate polices to prevent Henderson’s wrongful conduct and
“ratification” of Henderson’s wrongful conduct); Be to Mot. for Summ. J. 9 (making similar or
identical arguments to those made at dismissal stdge).)

1. Policies/Practices

The City moved for summary judgment basg@on Williams’ failure to show that TPD had
actual or constructive notice that omissions irpd$icies or practices regarding use of informant

testimony and/or obtaining confessions had caused its officers to violate citizens’ constitutional

% The Complaint also potentially alleges a more direct municipal liability theory based
upon TPD and/or IAD’s alleged non-disclosuréBoAdy material to prosecutors in 04-CR-167
and/or 08-CR-21. SeeCompl. 11 32, 35.) However, in his response to the dispositive motions,
Williams relied exclusively upon a theory of “ratification” related to this non-disclosure —
namely, that the non-disclosure demonstrates deliberate indifference to Henderson'’s prior
wrongful conduct. Further, Williams failed to identify any actor within TPD or IAD that
allegedly withheld the informatiorSee, e.g., Porter v. Whjté83 F.3d 1294, 1306-07 (11th Cir.
2007) (plaintiff alleged in § 1983 action that law enforcement investigator violated his due
process right to a fair trial by failing to disclose police reports to the prosecution). Thus, the
Court has considered whether non-disclosure demonstrates deliberate indifference to
Henderson’s conduct, rather than as a stand-alone basis for municipal liability. Regardless,
Williams’ insufficient evidence of any actual non-disclossess infraPart 111.D.2.b, would also
be fatal to this more direct theory of liability against the City.
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rights. Williams did not present any specific argument or evidence in response to this notice
argument, and the City’s arguments are deemed confessed. Further, the Court independently
concludes that summary judgment is proper. énGbmplaint, Williams contends that the City had
notice of a “pattern and practice” of constitutional violations based upon the events alleged in the
Indictment in 10-CR-117. However, the earliest instance of misconduct alleged in the 10-CR-117
Indictment occurredfterHenderson’s allegedly illegal condirc2004. All constitutional violations
alleged in 10-CR-117, which are alleged as notice in this case, occurred from 2005-26&0. (
Compl. 158 (identifying 53 instances evidenarfgattern and practice” of unconstitutional conduct
by TPD officers, as set forth in 10-CR-117 Indictpevhich began in 2005).) The City cannot be
deemed deliberately indifferent (and therefore diulsaked) to constitutional violations committed
by Henderson in 2004, when the firastance in the alleged “pattern and practice” of similar
violations by Henderson occurred after that titn&hus, the City is entitled to summary judgment
based on Williams’ inability to establish that TPD had notice of known and obvious risks associated
with its policies and practices on using informaantsl/or obtaining confessis on the dates of the
allegedly wrongful search (July 2004), casdmn (October 2004), or arrest (October 2004).
2. Ratification

Plaintiff cited two cases in support of his “ratétion” theory of municipal liability. The two

Eastern District of New York cases cited bylli&ms, and Second Circuit decisions cited therein,

generally hold that a “persistent failure to discipbudordinates who violate civil rights could give

1 williams was re-indicted following dismissal of his first conviction. At the time of the
second Indictment in 2008, some of the violations alleged in Paragraph 58 of the Complaint had
occurred. However, even assuming the City had notice of these violations, the question
presented as to the “policy and practice” deliberate indifference theory is whether the City can be
causally linked to an illegal search warrant and confession obtained by Henderson in 2004.
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rise to an inference of an unlawful munidipelicy of ratification of unconstitutional conduct.”
Batista v. RodrigueZ702 F.2d 393, 397 (2nd Cir. 1988pvell v. Comsewogue Sch. Digl14 F.

Supp. 2d 319, 324 (E.D.N.Y. 2002) (sani@3yvis v. Lynbrook Police Dep24 F. Supp. 2d 463,

478 (E.D.N.Y. 2002) (“A plaintiff can also proveaudeliberate indifference by showing “that the
municipality had notice of but repeatedly failed to make any meaningful investigation into charges
that its agents were violating citizens’ constitutiomghts.”). Thus, the “ratification” discussed in
Williams’ three cited cases is that, if a munidifyahas notice of an employee’s past commission of
civil rights violations but fails to stop him fromommitting similar violations in the future, the
municipality “ratifies” the conduct and can be deeraelirect cause of the § 1983 violation at issue.
See, e.g., Batist&@02 F.2d at 397 (finding that “official poy or custom” pleading requirement was
satisfied where plaintiff alleged that municipality “repeatedly condoned and even rewarded police
conduct that had been adjudicated to be in violation of civil righDsyjs, 224 F. Supp. 2d at 479
(denying summary judgment because “a reasonablequiygl infer from these repeated complaints
[regarding a particular officer] an obvious need riwore or better supervision to protect against
constitutional violations”).

The Court has had difficulty applying Williams’ argument and evidence to the law cited by
him. Williams’ argument appesito be that TPD “ratified” Henderson’s alleged constitutional
violations by subsequently withholdirirady material from prosecutors, not that TPD ratified
Henderson’s conduct by failing to discipline him for prior miscondi®@teResp. to Mot. for Summ.

J. 5 (arguing that TPD’s “[w]hitgashing the results of and stondhmg efforts to obtain the contents
of internal affairs investigations ratified the unconstitutional conduct of Henderson”).) Williams’

cited evidence in support of this ratificatioretiny consists of: (1) a January 16, 2002 memo to
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Henderson from TPD Chief Ronald Palmer smpng Henderson for two days for vindicating a
personal dispute at a bar while on duty and failonppform dispatch of his whereabouts (“1/16/02
Memo”); (2) a December 18, 2000 “Summary ReporfA Case 00-199, which is the summary of

an investigation of a complaint lodged agsi Henderson and two other officers (“12/18/00
Summary”); and (3) a pleading filed on Jdi§, 2011 in 10-CR-117 entitled “Second Rule 404(b)
Notice as to Defendant Jeff Henderson,” which states that Henderson has been the subject of 33
separate IAD complaints since 1998 (“7/18/11 Filing”). This evidence purportedly proves that the
City withheld Brady material during both trials. Out @ih abundance of caution, the Court will
address both “failure to discipline” and “withholdimgormation” ratification theories of municipal
liability.

a. Failure to Discipline

If and to the extent Williams claims th@PD’s failure to discipline Henderson was the
moving force behind Williams’ alleged constitutionabhations, this claim must fail. First, with
respect to the 1/16/02 Memo, Henderson was indisegplined. Further, the conduct described did
not involve informants or confessions and bears no relation to the alleged constitutional violations
at issue. This evidence does not assist Whlian defeating the City’s motion for summary
judgment.

Second, with respect to the 12/18/00 Summaisy, |k investigation involved a complaint
regarding Henderson’s use of OC spray through thekaf a motel door in der to gain entry. In
addition to facts regarding excessive use of force, the summary includes a section on whether
Henderson “violate[d] Rule 8, Duty to be Truth&rld Obedient by entering false information into

a Probable Cause Affidavit, an offense reppatid his Internal Affairs interview?'Sgee)4-CR-167,
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Doc. 74, at Ex B.) Thus, it touches upon the sulgkittis case — namely, being truthful in probable
cause affidavits. The summary indicates that Henderson potentially omitted information from a
probable cause affidavit signed after the motel room incident. Specifically, Henderson possibly
omitted the presence of an individual nameddF&tevens who, according to Henderson’s 1A
interview statement, came to thwtel to buy cocaine from the spected occupant of the motel
room. Henderson explained this omission byirsgethat he had not obtained enough information
from Stevens to list him as a withess and because Stevens left the scene before witnessing any
criminal activity set forth in the probable cause affidavit.

This summary does not demonstrate that BRbibited deliberate indifference to a known
or obvious risk that Henderson or others woulditatte search warrants and/or confessions. Instead,
it simply demonstrates that an excessive fonesestigation occurred and that such investigation
revealed Henderson’s possible omission of inforomatiom a subsequent affidavit. Williams has
presented no evidence as to wheturred following this investigation or whether Henderson was
disciplined. Thus, it is not evidence of “ratifin” or failing to sufficiently discipline Henderson
for a similar violation as those allegedly committed in this ¢ase.

Finally, with respect to the 7/18/11 Filing, thiso does not constitute sufficient evidence to
overcome the City’s motions. The sheer numbéAafivestigations, some of which occurred prior

to 2004, indicates a possible problem with the Citigzipline of Henderson. However, this is the

12 plaintiff does not appear to contend that these two 2002 documents are sufficient to
put the City on notice of a “pattern and practice” of constitutional violations by Henderson, as
such documents were discussed only in corjonavith Plaintiff's “ratification” theory.
However, for the same reasons discussed above, the Court finds that these documents would also
be insufficient to create a question of fact on Plaintiffs’ more general “pattern and practice”
theory discusseslupraPart I11.D.1.
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summary judgment stage of proceedings. Williamstrdemonstrate that a question of fact exists
as to whether the City exhibited deliberate indifference to the preuisepecific constitutional
violations allegedly committed in this cas@lilliams had an opportunity to conduct discovery on
these issues and present the Court with all evidence surrounding any investigations of Henderson
occurring prior to 2004 that would assist Williamssurviving summaryydgment. \illiams has
failed to do so, and the case cannot proceedaidorsed upon the sheer number of investigations,
without further evidence about their date, subjedtenaor outcome. Nor is the Court certain that
the 7/18/11 Filing is sufficient Rule 56 evidendeis certainly not the best evidence, such as
testimony from an IAD official regarding the nuertof relevant investigations of Henderson and
their outcomes. In sum, the three pieces ofengé submitted in support of the “ratification” theory
are either unrelated in time or type to the aldegenstitutional violation# this case or are too
generalized to dispute the City’s assertion that it did not act with deliberate indifference.

b. WithholdingBrady Material

To the extent Williams contends that TPiatified” Henderson’s alleged constitutional
violations rights by withholding dwhitewashing” information during either of Williams’ criminal
trial, this claim also fails for lack of supportirgidence. Assuming this unique “ratification” theory
is supported by law, Williams’ three pieces opporting evidence do not create a genuine question
of fact as to whether relevamiformation was indeed withheld dag either criminal trial. The
1/16/02 Memo and 12/18/00 Summary were possesseefbgse counsel prior to the first criminal
trial, were attached to Williams’ motion for Subpoena Duces Tecum, and do not evidence any
withholding of Brady material. $ee04-CR-67, Doc. 74, at Exs. A and B.) The 7/18/11 Filing in

Henderson’s criminal case, which references88stigations of Henderson occurring since 1998,
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certainly raises the question of whether dedecmunsel received everything in IAD’s possession in
2004 and/orin 2008. Again, however, this casetlsssummary judgment stage, and Williams must
present evidence creating a genuine question ofdatiial. Williams had opportunity to discover,
identify, and present specific undisclo®radymaterial relevant to this case but has failed to do so.
Itis not the Court’s duty to comnthe record of Henderson’s criminal proceedings or otherwise search
for evidence in support of Williams’ claims. Therefore, this “ratification” theory also fails.

E. Official Capacity Claims Against Hender son

Claims against a governmental official irstofficial capacity “generally represent only
another way of pleading an action against an entity of which an officer is an agentticky v,.
Graham 473 U.S. 159, 165-66 (1985). Thas no longer a need to bring official-capacity actions
against local government officials because local government units can be sued directly for damages
and declaratory and injunctive reliekee idat 167 n.14. In cases where both the governmental
entity and official are sued, any official capaaitgims are redundant with those against the entity
and therefore subject to dismiss&ke Storie v. Ind. Sch. Dist., No, 834 F. Supp. 2d 1305, 1307-
08 (E.D. Okla. 2011) (dismissing official capacity claims against principal because they were
redundant with claims against school distristijore v. Bd. of Cty. Comns' of Cty. of Leavenworth
470 F. Supp. 2d 1237, 1256 (D. Kan. 2007) (granting summary judgment in favor of sheriff on
official capacity claims because they were redunddthtclaims asserted against county itself). All
official capacity claims against Henderson are redoiih claims against the City, and the Court

grants judgment in favor of Henderson on such claims.
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F. OGTCA Claims- Counts3 and 4

A person asserting a claim against a politscaddivision under the OGTCA must file a claim
in writing with the office of the clerk of the goweng body within one year of the date the loss
occurs. SeeOkla. Stat. tit. 51, § 156(B), (D). A person may initiate a lawsuit against the political
subdivision only if the claim has bedenied in whole or in parsee id.8 157(A), and the lawsuit
must be initiated within 180 days following denial of the claild. § 157(B). Thus, when an
individual brings suit under the OGTCA, he mus&ge and ultimately prove compliance with the
OGTCA'’s notice provisions.Simington v. Parker250 P.3d 351, 358 (Okla. Civ. App. 2011)
(explaining that “suit against a governmental entitger the GTCA must be based upon the claimant
presenting written notice of a claim within one yefthe date the loss occurs” and that “[a] petition
must factually allege compliance with the GTCA'’s notice provisions”).

The City moved for dismissal and themsuary judgment based upon Williams’ failure to
allege and/or demonstrate compliance with @GTCA'’s notice provisions. Williams failed to
respond to this argument in hisp®nse to the motion to dismiss or his response to the motion for
summary judgment. Therefore, Williams has fatie@resent any evidence of an essential element
of both OGTCA claims, and the City is entitled to summary judgment on Counts 3 and 4.

V.  Conclusion

The City of Tulsa’s Motion to Strike Amended Complaint (Doc. 23) is GRANTED, and the
Amended Complaint (Doc. 21) 8TRICKEN. The United States’ Motion to Dismiss for Lack of
Jurisdiction (Doc. 34) is MOOT because the United States is not a party to the litigation.

The City of Tulsa’s Motion to Dismiss forack of Prosecution (Doc. 28) is DENIED. The

City of Tulsa’s Motion to Dismiss Complainthich the Court converted to a motion for summary
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judgment (Doc. 8), and the City of Tulsa’s tm for Summary Judgment (Doc. 33) are GRANTED.
The City is granted judgment as to all claims, and Henderson is granted judgment as to all official
capacity claims. Plaintiff’'s Motion fdBtatus Conference (Doc. 29) is DENIED.

The only remaining claim is Count 1 asserd@@inst Henderson in his individual capacity.
To the Court’s knowledge, Henderson has failed terean appearance or otherwise respond to the
allegations against him. Williams is orderedilma proposal of how to proceed against Henderson
or make any other request for relief againstélrson no later than Tuesday, January 29, 2013. The
pretrial conference, trial, and any other remaining deadlines are hereby stricken.

SO ORDERED this 22nd day of January, 2013.

Tlsree C X

TERENCE C. KERN
UNITED STATESDISTRICT JUDGE
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