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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

DIANA RALLO, )
Petitioner, ;
V. ; Case No. 11-CV-0612-CVE-PJC
MILLICENT NEWTON-EMBRY, ) :
Warden, )
Respondent. ))

OPINION AND ORDER

Before the Courtis the 28 U.S.C. § 2254 halsegsus petition (Dkt. # 2) filed by Petitioner,
Diana Rallo, a state prisoner represented by attdile¥uhdi. Petitioner also separately filed a
brief in support of her petition 2. # 10). Respondent filed asponse to the petition (Dkt. # 15),
and provided the state court record necessaryefolution of Petitioner’s claims (Dkt. # 16).
Petitioner did not file a reply. Fthe reasons discussed below, the petition for writ of habeas corpus
shall be denied.

BACKGROUND

Beginning around 10:00 p.m. on Mar2l, 2007, Bartlesville police officers Lieutenant Rick
Silver and Sergeant Glenn McClintock began sillance on the home of Petitioner’s brother, Jack
Morrison. (Dkt. # 16-4, Tr. Vol. Il at 59). Ghe morning of March 22, 2007, at around 8:30 a.m.,
officers observed a vehicle pull intcetdriveway of the residence. lat 62-63. The vehicle had
been rented by Petitioner ameés occupied at the time by Petitioner and Morrison.atil é4-65.
Officers approached, announced their presence and purpose, and executed a search warrant for the
vehicle. _Id.at 64. While Petitioner initly cooperated with officers, she then struggled with

Sergeant McClintock. It 149-50. During the struggle r§eant McClintock observed Petitioner
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reach for something on the floor of the vehicle in front of heratli50. On the floorboard, among
other items, was a white and yellow plastic container Aklthe officer pulled Petitioner out of the
vehicle, the items on the floorboard, including thetevand yellow container, fell out of the vehicle
on to the ground, Idat 151. Inside the container was 432.35 grams of methamphetamiaé. Id.
208-10.

Based on these facts, Petitioner was chabgedformation in Washington County District
Court, Case No. CF-2007-120, withafiicking in lllegal Drugs._Idat 10. A jury found Petitioner
guilty of the crime charged, iét 285, and, at the conclusion of the second stage, recommended a
sentence of life without the pobsity of parole after finding Petitioner had two or more previous
felony convictions._Idat 301. On June 4, 2008, the triadge sentenced Petitioner in accordance
with the jury’s recommendation. SBecket Sheet, On Demand Court Records, www1.odcr.com.
Attorney Kristi Sanders represented Petitioner at trial. (Dkt. # 16-4, Tr. Vol. Il at 1).

Represented by attorney Bill Zuhdi, Petitioner perfected a direct appeal to the Oklahoma

Court of Criminal Appeals (OCCA)(Dkt. # 15-1). Petitioner raasl six (6) propositions of error,

as follows:

Proposition I: The trial court erred inmadtting evidence seized unlawfully and in
admitting evidence obtained as the fruit of the illegally seized
evidence, violating Ms. Rallo’sghts under the Fourth, Fifth, Sixth
and Fourteenth Amendments to the United States Constitution and
[her rights] under [ ] the Oklahoma constitution.

Proposition II: Other crimes evidence was improperly admitted and the introduction

of the other crimes evidence unduly prejudiced the jury against Ms.
Rallo and violated her rights under the Fifth, Sixth and Fourteenth
Amendments of the United States Constitution and violated her rights
under Okla. Const. Article I, 88 7 and 20.



Proposition Il Prosecutor misaduct unfairly tainted the jury against Ms. Rallo,
rendering her trial proceedings fundamentally unfair prejudicing Ms.
Rallo’s rights to a fair trial pursuant U.S. Const. Amendments V, VI
and XIV and Okla. Const. Article 11, § 20.

Proposition IV: Ms. Rallo received ineffectiassistance of trial counsel in violation
of the Fifth, Sixth, and Fourteenth Amendments to the U.S.
Constitution.

Proposition V: The trial court erred il@ving inadmissible and damaging hearsay
into the trial.

Proposition VI: The trial errors complained of herein cumulatively denied Ms.

Rallo’s right to a fair trial under the United States and Oklahoma
Constitution and therefore, her conviction and sentence must be
reversed.
Id. In an unpublished opinion, filed July 7, 2010Ciase No. F-2008-547, the OCCA denied relief
and affirmed the Judgment and Sentence of the district court. (Dkt. # 15-3).
On October 5, 2011, Petitioner commencedftderal action by filing her petition for writ
of habeas corpus (Dkt. # 2). Petitioner raitbessame six grounds for relief she raised on direct
appeal._SeBkt. ## 2, 10. In response to the petitiRespondent argues that Ground | is not proper
for federal habeas review because Petitionergivees) an opportunity for full and fair litigation of
her Fourth Amendment claim in the state coufi¥t. # 15). Respondeatso argues that Grounds
Il and V are matters of state lawst cognizable on habeas review, and that the OCCA'’s rulings on
Grounds lll, IV and VI were not contrary to, or an unreasonable application of, federal law as
determined by the Supreme Court. Id.
ANALYSIS
A. Exhaustion/Evidentiary Hearing

As a preliminary matter, the Court mustetenine whether Petitioner meets the exhaustion

requirement of 28 U.S.C. § 2254(b). Feese v. Lundy455 U.S. 509, 5101082). Petitioner



raised Grounds I-VI to the OCCA on direct appegherefore, the exhaustion requirement of 28
U.S.C. § 2254(b) is satisfied.
In addition, the Court finds that Petitionernist entitled to an evidentiary hearing. See

Williams v. Taylor 529 U.S. 420 (2000).

B. Claims adjudicated by the OCCA

The Antiterrorism and Effective Death Penalgt (AEDPA) provides the standard to be
applied by federal courts reviewing constitutional claims brought by prisoners challenging state
convictions. Under the AEDPA, wh a state court has adjudicated a claim, a petitioner may obtain
federal habeas relief only if the state court sieci “was contrary to, or involved an unreasonable
application of, clearly established Federal lagzdetermined by the Supreme Court of the United
States” or “was based on an unreasonable detatiminof the facts in light of the evidence

presented in the State court proceeding.” Z8).S.C. § 2254(d); Williams v. Taylds29 U.S.

362, 386 (2000); Neill v. Gibso278 F.3d 1044,d50-51 (10th Cir. 2001). “Clearly established

Federal law for purposes of § 2254(d)(1) includeyg tm holdings, as opposed to the dicta, of [the

Supreme Court’s] decisions.” White v. WoodalB4 S. Ct. 1697, 1702 (2014) (citations omitted).

When a state court applies the correct fedavako deny relief, a federal habeas court may
consider only whether the state court applied the federal law in an objectively reasonable manner.

SeeBell v. Cone 535 U.S. 685, 699 (2002); Hooper v. MullBl4 F.3d 1162, 1169 (10th Cir.

2002). An unreasonable application by the state cmiii®t merely wrong; even ‘clear error’ will

not suffice.” White134 S. Ct. at 1702 (citing Lockyer v. Andra888 U.S. 63, 75-76 (2003)). The

petitioner “must show that the state court’s rulingwas so lacking in justification that there was

an error well understood and comprehended istieg law beyond any possibility for fairminded



disagreement.”_Id(quoting_Harrington v. Richte662 U.S. 86, 131 S. Ct. 770, 786-87 (2011));

seealsoMetrish v. Lancasterl33 S. Ct. 1781, 1787 (2013).

“When a federal claim has been presented to a state court and the state court has denied
relief, it may be presumed that the state coyrdidated the claim on the merits in the absence of
any indication or state-law procedural principles to the contrary.” Rjch®drS. Ct. at 784-85.
Section 2254(d) bars relitigation of claims adjudicated on the merits in state courts and federal
courts review these claims under the deferential standard of § 2254(dt 7184;_Schriro v.
Landrigan 550 U.S. 465, 474 (2007). Further, the “determination of a factual issue made by a State
court shall be presumed to be correct. The applicant shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

Here, Petitioner presented hebbkas claims to thhOCCA on direct appeal. Because the
OCCA addressed Petitioner’s claims on the mettites Court will review these claims under the
standards of § 2254(d).

1. Improper admission of seized evidence (Ground 1)

As her first ground of error, Petitioner claithe “OCCA erroneously found the trial court
did not abuse its discretion ldenying [Petitioner’'s] motion to suppress the evidence from the
execution of the search warrant on March 22, 2007 and admitting the evidence at trial.” (Dkt. # 10
at 9). The search warrant, executed on March 22, 2007, relied on information obtained from a
confidential informant. (Dkt. # 16-4, Tr. Vol. Il at 58). The confidehitnformart told law
enforcement that Petitioner would be returning from Phoenix, Arizona with Morrison in a rental

vehicle and she would likely be in possession of “several ounces or pounds of methamphetamine.

Id. at 58. Petitioner asserts that “the OCCA mectly found the magistrate was presented with



sufficient information to support the finding ofglrable cause,” because the affidavit in support of
the search warrant “failed to set forth sufficient information as to the basis of the confidential
informant’s knowledge and information.” (Dkt. # 10 at 9-10). Petitioner argues these errors
violated her rights under the Fourthftkj Sixth, and Fourteenth Amendmehtdd. at 10. In
rejecting this claim on direct appeal, the OCCA explained:

Rallo contends that the search warrgl@&ation is insufficient because it failed to

provide the confidential informant’s “biasof knowledge” for the information he

provided to Silver. While Silver’s affidéwnever specifically states that Rallo had

a conversation with the confidential informatie affidavit shows that Rallo either

spoke to the confidential informant discussed her plans in the informant’s

presence. (O.R. 32) (“The informant advised that Rallb. . . Ralloadvised them

.. .") (emphasis added). The affidavit provided sufficient information for the

magistrate to assess the confidential informant’s reliability and basis of knowledge.

Furthermore, key information provided bye informant was verified by Silver's

independent investigation and the information provided about the March 8 traffic

stop of Rallo. Under the tality of the circumstances, the magistrate here was

presented with sufficient information to support a finding of probable cause.
(Dkt. # 15-3 at 5). Respondent argues that Batti was provided the opportunity for full and fair
litigation of these Fourth Amendment issudsist precluding habeas relief according to Stone v.
Powell 428 U.S. 465 (1976). (Dkt. # 15 at 2-4).

In Stone the Supreme Court held that wheregtee has provided an opportunity for full
and fair litigation of a Fourth Amendment claiastate prisoner may not be granted federal habeas
corpus relief on the ground that evidence obthinean unconstitutional search and seizure was

introduced at trial._ Stond28 U.S. at 482. The Tenth Circuit has reiterated that a federal habeas

corpus court may not overturn a state crimic@hviction because of a violation of the Fourth

The focus of Petitioner’s argument is the alleged Fourth Amendment violation. Petitioner’s
attorney fails to clearly explain in the peatitihow the admission of the evidence seized on
March 22, 2007 violated Petitioner's rights under the Fifth, Sixth or Fourteenth
Amendments. However, the Court finds #dmission of this eviehce did not violate
Petitioner’s due process or trial rights as enumerated in these Amendments.
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Amendment if the petitioner had a full and fair ogpaity to litigate the claim. Brown v. Sirmons

515 F.3d 1072, 1082 (10th Cir. 2008); Miranda v. Coo@é7 F.2d 392, 401 (10th Cir. 1992);

Gamble v. Oklahoma83 F.2d 1161, 1165 (10thrCiL978). The opportunity for full and fair
consideration detailed in Stotiacludes, but is not limited to[the procedural opportunity to raise
or otherwise present a Fourth Amendment claim[ ] and the full and fair evidentiary hearing

contemplated by Townsend v. Sa&72 U.S. 293, 83 S. Ct. 745.9Ed. 2d 770 (1963).”_Cannon

v. Gibson 259 F.3d 1253, 1261 (10th Cir. 2001) (quoting Mirare¥ F.2d at 401).

After careful review, the Court concludes ttfa state courts granted Petitioner a full and
fair opportunity to litigate her Fourth Amendmenrdiohs. Prior to trial, Petitioner filed a motion
to suppress challenging the validity of the searafrant and requesting suppression of all evidence
flowing from the search. (Dkt. # 16-1, Tr. Mot. Hr'g at 3). On October 4, 2007, the trial judge
conducted a hearing on the motion. dtd3-36. After hearing the fiees’ arguments, the trial judge
determined that: (1) under the totality of the cirstances test, “sufficient indicia of reliability of
the informant” existed, and (2) sufficient probablessaexisted to support the search warrant. 1d.
at 28-35. The trial judge then overruled Petitioner’'s motion to suppresst 38l.

Petitioner also raised her Fourth Amendmeainalon direct appeal to the OCCA. (Dkt. #
15-1 at 14-25). The OCCA rejected Petitionesfaim, holding that “the affidavit provided
sufficient information for the magistrate to asséhe confidential informant’s reliability and basis
of knowledge,” and “under the tditt of the circumstances, the giatrate [ ] was presented with

sufficient information to support a finding of probable cause.” (Dkt. # 15-3 at 5).



In the petition, Petitioner’s attorney acknowlesgligbat the question of whether the state
provided Petitioner an opportunity for full and faonsideration of her Fourth Amendment claim
is “critical” to the analysis osround I. (Dkt. # 10 at 13). Petitioner further acknowledges that the
trial court held a hearing on the motion to supprend the OCCA considered the claim on direct
appeal._Id.However, Petitioner argues “that the stitenot provide her an opportunity for a full
and fair litigation of her Fourth Amendment claim@withstanding that a hearing was held because
the confidential informant’s basis of knowledge for the information he provided [Lieutenant] Silver
was never established.” Id.

After review of the record, hCourt finds that Petitioner had a full and fair opportunity to
litigate her Fourth Amendment claim in the staterts. While Petitioner claims that the lack of
basis for the confidential informant’s information prevented full and fair consideration of
Petitioner’s claims, the record demonstrates that both the trial judge and the OCCA carefully
considered whether the information provided wasicient. Both the trial judge and the OCCA
ruled that under the totality of the circumstances approach, sufficient information, including
corroboration by Lieutenant Silver, existed the magistrate to assess the credibility of the
informant and find that probable cause existeda Aesult, this Court is precluded from considering
the issues raised in Ground | of Petitioner'stima for a writ of habeas corpus based on Stda8
U.S. at 494, SeslsoGamble 583 F.2d at 1165 (opportunity for falhd fair litigation in state court

under _Stone v. Powelhcludes opportunity to raise Fourth Amendment claim, full and fair

evidentiary hearing, and recognition and appicaof correct Fourth Amendment standards).

Petitioner’s request for habeas relief on Ground | shall be denied.



2. Improper admission of other crimes evidence (Ground II)

In Ground Il, Petitioner argues that “otheinoes evidence admitted during her trial unduly
prejudiced her and caused the jury to find her gtithereby violating “ler rights under the Fifth,
Sixth and Fourteenth Amendments.” (Dkt. #at@5). The “other crimes evidence” admitted at
trial related to a March 8, 2007 traffic stopwolving Petitioner conducted by Officer William Diaz.
(Dkt. # 16-4, Tr. Vol. Il at 21-53). During the stop, Officer Diaz learned the driver and his
passengers, including Petitioner, were driving tadwa in a vehicle rented by Petitioner. dtl25-

30. Additionally, Officer Diaz discovered $21,196.0Qir8. currency in Petitioner’s purse and in

the glove compartment of the vehicle. &.34-36. The trial judge found this evidence was
admissible to show a “common scheme or plan” as permitted by Oklahoma evidentiary rules and
Burks v. State594 P.2d 771 (Okla. Crim. App. 1979). (Dkt16-3, Tr. Mot. Hr'g at 37). The
OCCA determined that while the “common scheme or plan” exception did not apply to the facts of
Petitioner’s case, the evidence of the Mardh t&ffic stop was nonetheless admissible under a
separate exception:

Evidence of another trip to Arizona withlarge amount of cash within two weeks

of her arrest was probative of an ongointivity and tended to show that Rallo had

knowledge of the drugs seized on March 848 that her presence in the car at that

time was no mistake. The evidence wasvaheand not unduly prejudicial; the trial

court did not err in admitting it.

(Dkt. #15-3 at 11). Respondent asserts Petitioskis is a matter of state law not cognizable on
federal habeas review, and that the admissibithe other crimes evidence did not render

Petitioner’s trial fundamentally unfair. (Dkt. # 15 at 4-10).

Federal habeas relief is not permitted for state law errorsR&sev. Hodge<€23 U.S. 19,

22 (1975). It is well established that federalids “will not disturb a state court’s admission of



evidence of prior crimes, wrongs or acts unlesspitobative value of such evidence is so greatly

outweighed by the prejudice flowing from its admission that the admission denies [the petitioner]

due process of law.”_Knighton v. Mulli293 F.3d 1165, 1171 (10th Cir. 2002) (quoting Duvall v.
Reynolds139 F.3d 768, 787 (10th Cir. 1998)). Therefthis,Court must determine whether, when
“considered in light of the entire record, [tadmission of other crimes evidence] resulted in a
fundamentally unfair trial.”_Id.This standard “will be satisfiezhly if the ‘probative value of [the
challenged] evidence is . . . greatly outweighedheyprejudice flowing fronits admission . . . .”

Welch v. Sirmons451 F.3d 675 (10th Cir. 2006) (quoting Knight@83 F.2d at 1171).

Petitioner argues that the admission of thidewce rendered her trial fundamentally unfair
because “based on the trial court’s ruling, she toadefend a common sahe or plan scenario,
since that is what the trial court ruled. The diexi of the OCCA, [Petitioner] asserts, in essence
states that she should have defended against absence of mistake because the trial court erred in
admitting the evidence under common scheme or plan.” (Dkt. # 10 at 16-17). Petitioner asserts “the
OCCA's decision that it was properly admittedder a different, not offered purpose violated
[Petitioner’s] due process rights.”_lat 18.

Upon review of the record, the Court finttat Petitioner was not denied a fundamentally
fair trial as a result of the trial court’s admissairihe other crimes evidea. The evidence of the
March 8th traffic stop was relevant to show that the Petitioner had knowledge of the drugs found
in the vehicle on March 22nd. Additionally, tbeidence also tended to show that Petitioner’'s
presence in the vehicle returning from Arizona on March 22nd was not a mistake or an accident.
Officer Diaz described for the jury the factors that led to his conclusion that drug activity was

occurring on March 8, 2007: (1) the occupants ofvttdcle offered inconsistent explanations for

10



why they were driving to Arizona, (2) the largeantity of money found in the vehicle was “rubber
banded in $1,000.00 increments,” and (3) a set of digital scales was discovered in the back of the
vehicle. (Dkt. # 16-4, Tr. Vol. Il at 25-40). The@t also notes that the trial judge instructed the

jury as follows:

Evidence has been received that the defendant has allegedly committed an offense

other than that charged in the Informeati You may not consider this evidence as

proof of the guilt or innocence of the defentlaf the specific offense charged in the

Information. This evidence has been received solely on the issue of the defendant’s

alleged common scheme or plan. This evidence is to be considered by you only for

the limited purpose for which it was received.

(Dkt. # 15-4 at 2).

Petitioner has failed to demonstrate thatghabative value of this evidence was “greatly
outweighed by the prejudice flowing from its admission.” Bésch 451 F.3d at 688 (quoting
Knighton, 293 F.3d at 1171). Therefore, this Courtraat determine that the admission of other
crimes evidence rendered Petitioner’s trial fundantigntafair, or that the OCCA'’s conclusion was
contrary to, or an unreasonable application of, ttezstablished federal law as determined by the
Supreme Court. Habeas corpus relief shall be denied on Petitioner’'s Ground II.

3. Prosecutorial misconduct (Ground I11)

In Ground lll, Petitioner claims that prosecutorial misconduct resulted in an unfair trial
violating her rights under the Fifth, Sixth and Reenth Amendments. (Dkt. # 10 at 21). First,
Petitioner argues that, during closing argument, theqmutor referenced her failure to testify. Id.
at 22. “The prosecutor made a direct referenffegttioner’s] failure to testify when the prosecutor
stated, ‘the evidence that has been presented to you in this trial is uncontroverted. Understand.

Uncontroverted.”_Id.Second, Petitioner argues the prosecutor made an improper reference to her

“guilty behavior” that rendered her trial unfair. &.24. Specifically, Petitioner argues that, while

11



in front of the jury and respondj to an objection by defense counsiet prosecutor stated that the
testimony he wished to elicit from a witness wiglgard to Petitioner’'s demeanor during her arrest
would “show guilty behavior, very guilty behavior.” Sekt. # 16-4, Tr. Vol. Il at 67. The OCCA
denied relief on these claims, finding as follows:

During his second closing in the first stajérial the prosecutor repeatedly claimed
that the evidence proving Rallo’s guilt was uncontroverted. Rallo claims that the
prosecutor’s comments that the Staw/glence was uncontroverted, when viewed
in combination with the prosecutorsomments that Rallo never offered an
explanation for the evidence presented leySkate, were impermissible and require
reversal. These comments, however, @éwoth individually and collectively did
not call attention to the fact that Rallo did not testify and refer only to Rallo’s failure
to present evidence to refute the State’s case. There is no error here.

The prosecutor asked Lt. Silver abBatllo’s combative behavior during the
execution of the search warrant ingougj “what, if anything, did you notice about
the demeanor of this defendant in relationship to Glenn McClintock?” Defense
counsel objected to this question. Respogth the objection, in the presence of the
jury, the prosecutor stated that Rallo’®hdeanor is going to show guilty behavior,
very guilty behavior.” Rallo claims thdlhe prosecutor’'s statement injected the
prosecutor’s personal belief that Rallo was guilty. The prosecutor did not assert that
he believed that Rallo was guilty, but stathdt the evidence at the center of the
objection was going to show she demonstrated “guilty behavior.” Rather than
expressing an improper opinion, the prosecutor explained why the question was
relevant and his response to defense counsel’s objection did not unfairly prejudice
Rallo. Although the better practice would/eassured counsel’s response was made
out of the jury’s hearing, no relief is required here.

(Dkt. # 15-3 at 13-14). Respondent argues ttatOCCA’s decision was not contrary to, or an
unreasonable application of, federal law as determined by the Supreme Court. (Dkt. # 15 at 11).

Prosecutorial misconduct can result in constinai error in one of two ways. DeRosa v.
Workman 679 F.3d 1196, 1222 (10th Cir. 2012). “First, prosecutorial misconduct can prejudice
‘a specific right, such as the privilege against palsory self-incrimination, as to amount to a denial

of that right.” Id.(quoting Matthews v. Workmas77 F.3d 1175, 1186 (10th Cir. 2009)). Second,

absent the infringement of a specific constitutional right, prosecutorial misconduct can result in

12



constitutional error if it “so infeed the trial with unfairness &s make the resulting conviction a

denial of due process.” Donnelly v. DeChristofot®6 U.S. 637, 643 (1974). In other words, in

the habeas context, the petitioner must estatbiatthe prosecutor’'s misconduct was “of sufficient
significance to result in the denial of the [petitioner]’s right to a fair trial.” Greer v. V&3 U.S.

756, 765 (1987) (internal quotation marks omitted). In considering whether a habeas petitioner has
satisfied this standard, the offending prosecutoeialark or action must be placed in the context

of the whole trial, and not viewed in isolation. &.765—66. Furthermore, “it is not enough that the

prosecutors’ remarks were undesirable or even universally condemned.” Darden v. WaidwWright

U.S. 168, 181 (1986) (internal quotation marks omitted). “The ultimate question is whether the jury

was able to fairly judge the evidence in ligiithe prosecutors’ conduct.” Bland v. Sirmp#59

F.3d 999, 1024 (10th Cir. 2006). Taelenine whether a trial is rengel fundamentally unfair, the

Court examines the entire proceeding, “including the strength of the evidence against the petitioner,
both as to guilt at that stage of the trial antbaroral culpability at the sentencing phase,” as well

as “[a]ny cautionary steps - such as instructions to the jury - offered by the court to counteract
improper remarks.” Le v. Mulli311 F.3d 1002, 1013 (10th Cir. 2002) 0 view the prosecutor’s
statements in context, we look first at thersgth of the evidence against the defendant and decide
whether the prosecutor’'s statements plausibly could have tipped the scales in favor of the
prosecution.” _Fero v. Kerhy9 F.3d 1462, 1474 (10th Cir. 1994uotations omitted); sesso

Smallwood v. Gibson191 F.3d 1257, 1275-76 (10th Cir. 1999).

a. Improper comment on right to remain silent
In her habeas petition, Petitioner cites to imgiances when, during closing argument, the

prosecutor improperly commented on her right to remain silent. First, the prosecutor repeatedly told
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the jury that the evidence presented at trial fuasontroverted.” (Dkt# 16-4, Tr. Vol. Il at 276,
277, 278). Specifically, the prosecutrgued that “[t]he evidenceahhas been presented to you
in this trial is uncontroverted. Understand. The only evidence that you have toward guilt of this
defendant, it's uncontroverted. Understand. daioverted. You know, defendant gets up and is
grasping at straws . .. ."” ldt 276. Second, Petitioner complains that the prosecutor continued his
argument, stating that “[s]he’s got $21,196. Nowok. Watch. You report it to the IRS? No.
Matter of fact, there is no explanation.” &t.279.

While it is well settled that a prosecutor may not comment on the defendant’s exercise of her

Fifth Amendment rightGriffin v. California, 380 U.S. 609, 615 (1965), itis equally well settled that

a prosecutor “is otherwise free to comment on a defendant’s failure to call certain witnesses or
present certain testimony.” Trice v. Wal®6 F.3d 1151, 1167 (10th Cir. 1999). The dispositive
legal inquiry is “whether the language used ftog prosecutor] was manifestly intended or was of
such character that the juryould naturally and necessarily take it to be a comment on the

defendant’s right to remain silent,”_Battenfield v. Gibsp86 F.3d 1215, 1225 (10th Cir. 2001)

(alteration in original) (internal quotation marks omitted). When a prosecutor refers to evidence of
a petitioner’s guilt as “uncontroverted” or “uncontretdd,” “such remarks, if they ‘concern matters

that could have been explained only by the accusedyive rise to ammnuendo that the matters
were not explained because [petitioner] did ndifieand thus, amount tmdirect comment on the

defendant’s failure to testify.” Pickens v. Gibs@®6 F.3d 988, 999 (10th Cir. 2000) (quoting

United States v. Bartoi731 F.2d 669, 674 (10th Cir. 1984)).
While most of the prosecutor’'s commentattthe evidence establishing Petitioner’s guilt

was “uncontroverted” were general comments ablmievidence as a whole and were not of such

14



character that the jury would naturally aretassarily take them to be comments on Petitioner’s
right to remain silent, at times the prosecutoriitht to specific pieces avidence. First, the
prosecutor commented on the money seizedenMiarch 8th traffic stop, stating, “[s]he’s got
$21,196. Now look. Watch. You reportatthe IRS? No. Matter ¢dict, there is no explanation.”
(Dkt. # 16-4, Tr. Vol. Il at 279). The OCCA determdhthis statement did not call attention to the
fact that Petitioner did not testify, but instead pedhto Petitioner’s failure to present evidence to
refute the state’s evidence. KD# 15-3 at 13). The Court canriotd that the OCCA's ruling with
regard to this statement was unreasonablditid?er has not established that she was the only
person who could have explained the large sum of money seized on March 8, 2007.

The prosecutor also characterd the evidence that Petitioner reached for the white and
yellow container as “uncontroverted.” That cdaerization is more problematic. The prosecutor
stated, “I mean, the facts, the evidence, it'samioverted that this defendant is reaching for

$43,000 worth of meth. It's uncontroverteéd(Dkt. # 16-4, Tr. Volll at 277). Those comments

The prosecutor also drew the jury’s attentio®etitioner’s failure to call her brother, Jack
Morrison, to testify. The prosecutor asked ‘fete’s her brother? Why didn’t she call her
brother? Faced with $43,000 worth of metheves her brother?” (Dkt. # 16-4, Tr. Vol.

Il at 281). Defense counsel immediately olgelcind argued the prosecutor’s reference to
Petitioner’s failure to call her brother to testify was improper. Affer a brief discussion,

the trial judge stated he would allow the prosecto make the argument, but also instructed
the jury as follows: “[lJladies and gentlementioé jury, it is the burden of the state to prove
guilt beyond a reasonable doubt. There is no such burden placed upon defendant.” Id.
282. Thereafter, the prosecutor resumed his argument stating, “Ut-oh [sic]. Where’s the
defendant’s brother? Faced with $43,000 wortmeth, the defendant’s brother is in the
car. Where is he? Do you understand? Astaded out, uncontroverted evidence that you
have before you.” Idat 282-83. In her habeas petition, Petitioner does not challenge this
specific portion of the prosecutor’s closing argunth Nonethelesshe Court finds that,
because Morrison’s criminal charge was pending, the comments were impropéric§ee
196 F.3d at 1167 n.6 (citing United States v. Mj##0 F.2d 582, 588 (10th Cir. 1972)); see
alsoUnited States v. Merryma®30 F.2d 780 (10th Cir. 1980) (“where the government
knows the uncalled witness would likely involkee Fifth Amendment right against self-
incrimination, it is improper to remark upon fa#uto testify”). However, under the facts

of this case, the improper commemtere harmless. Fry v. Plil&51 U.S. 112, 119 (2007).
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concern matters that could have been explaamgdby Petitioner and givése to an innuendo that
the matters were not explained because Petitioderdatitestify. However, even if the comments
were indirect comment on the Petitioner’s failuréetify, the Court finds that, after review of the
trial transcript, in light of the owvevhelming evidence of Petitioner’s guilthe comments did not
have a “substantial and injurious effect” on the jury’s verdict and were, therefore, harmless. Fry
551 U.S. at 119. Therefore, habeas corpud mii®etitioner’s claims of prosecutorial misconduct
based on the prosecutor’s allegedly improper comoeher right to remain silent shall be denied.
b. Improper personal opinion of Petitioner’s guilt

Petitioner also complains that the prosecutgproperly expressed his personal opinion of
her guilt when he stated, in front of the jury, ttied testimony he wished to elicit from a witness
would “show guilty behavior, very guilty behavior.” Sekt. # 16-4, Tr. Vol. Il at 67. The Court
agrees with the OCCA'’s conclusion that the poogor’'s statement, that the witness’s testimony
would show Petitioner’s “guilty behavior,” does not warrant relief. As the OCCA determined, the
prosecutor did not assert Petitioweas guilty, but instead commented that the evidence he was
attempting to elicit fronthe witness would show guilty behar by Petitioner. To grant habeas

relief, the Court must conclude that the OCSAIling “was not merely wrong but unreasonable.”

3 Petitioner’s jury heard overwhelming evidenakePetitioner’'s guilt. Lieutenant Silver
testified that he had obtained a search warrant based on information that Petitioner would
be returning from Phoenix, Arizona, in antal car with her brother, Jack Morrison,
transporting several ounces or pounds of megitamine. (Dkt. # 16-4, Tr. Vol. Il at 58).
During the execution of the search warrarg, ¢bntainer of methamphetamine was on the
floorboard of the vehicle ifront of Petitioner._ldat 150-151. After Petitioner arrived at
the jail, the booking officer located a black coin purse in her jacket that contained
methamphetamine and paraphernalia. ald196-97, 89-90. The State also presented
evidence of a prior traffic stop conducteg Officer Diaz on March 8, 2007. During that
stop, Officer Diaz discovered that the drivaerd passengers, incling Petitimer, were
driving to Phoenix, Arizona, in a vehicle rented by Petitionerati@5-25, 29-30. In the
vehicle, Officer Diaz found items indicatie¢ criminal activity, including, $21,196 in U.S.
currency bundled in $1,000 increments, and a set of digital scalest. 3#+.36.
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SeeDockins v. Hines374 F.3d 935, 940 (10th Cir. 2004). T®eurt cannot draw that conclusion

in this case. Furthermore, the comment, when vieatte context of the entire trial, did not result
in a fundamentally unfair trial. Therefore, \eh as the OCCA noted, the better practice would
certainly have been for counsel to make thimm®nt outside the hearing of the jury, Petitioner has
failed to demonstrate that the OCCA'’s adjudmativas contrary to, or an unreasonable application
of, federal law as determined by the Supreme Cdetitioner is not entitled to habeas corpus relief
on this claim of prosecutorial misconduct as set forth in Ground IlI.

4, Ineffective assistance of trial counsel (Ground V)

In Ground IV, Petitioner claims he received iretive assistance of trial counsel. (Dkt. #
10 at 26). Petitioner alleges trial counsel provitedfective assistance in failing to object to (1)
the admission of Petitioner’s postest statements, (2) prosecutorial misconduct detailed in Ground
I, (3) the admission of other crimes evidence detailed in Ground Il, and (4) the admission of
evidence seized on March 22, 2007, detailed in Ground &t B6-30. The OCCA cited Strickland
v. Washington466 U.S. 668 (1984), and found Petitiofeeled to show prejudice. The OCCA
explained its ruling as follows:

Three of Rallo’s claims attacking counsel’s performance center on the issues

already addressed and decidedhiis opinion in parts I, Il and IA. As discussed

above, there was no prosecutorial miscohdnd the trial court properly admitted

evidence about both the March 8 traffic stop and the evidence seized during the

March 22 search. Because any objectimmnsel made would have been overruled,

we cannot find the failure to objectrieas ineffective assistance. Seanchez v.

State 2009 OK CR {99, 223 P.3d 98M12 (no grounds for claim of ineffective

assistance of counsel for failure to edtj to prosecutorial misconduct where this

Court previously found no prosecutorial misconduct occurred). To the extent

counsel’s performance may have been deficient for failing to object to the State’s

reference to Rallo’s failure to repdnter gambling winnings to the IRS][,] the

reference did not affect the outcome oé thial. Rallo’s claim of ineffective
assistance of counsel on these grounds merits no relief.

In her habeas petition, Petitioner raises these issues in Grounds I, II, and IlI.
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Rallo’s fourth claim of ineffectivessistance of counsel, regarding counsel’'s
failure to move to suppress and object to the admission of post-arrest statements
made by Rallo, has yet to be addressed and requires discussion.

After her arrest, Rallo was transported to the Bartlesville jail. Because Rallo
had urinated in the police car on the wathijail, the transporting officer had Rallo
change her clothes. Rallo left her jacket on the counter when she went to change,
and another officer, who had just arrived with Rallo’s brother, searched Rallo’s
jacket, a procedure designed to ensuaé iothing illegal was brought into the jail.

The officer discovered a black coin pursatining a glass pipe and a piece of paper
with several hand written notations. H&ed Rallo if the piece of paper belonged

to her and she initially said that it did ane@ slsed it for her bills. After he told her

that the paper was discovered with the glass pipe, Rallo claimed that the paper had
been planted by the police.

The record is silent on whether Rallo was advised of her rights prior to the
search of her jacket. Even if we werassume that Rallo’s statements at the police
station were inadmissible; she canrtoaw she was prejudiced by the admission of
those statements. SBall v. State2007 OK CR 42, 159, 173 P.3d 81, 96 (when a
claim of ineffectiveness of counsel cha disposed of on the ground of lack of
prejudice, that course should be follalye The only damaging statement made by
Rallo at the police station was that tm®te paper” belonged to her; she denied
owning the glass pipe. There was alresigyificant evidence that the “note paper”
belonged to her, principally that the paper was found in the pocket of the jacket she
was wearing. Further, the evidence pertaining to the “note paper,” while relevant,
was not critical to prove her possessiothef430 grams of methamphetamine found
in the car. Counsel’s failure to move to suppress or object to the admission of
Rallo’s statement that the “note paper” belonged to her did not affect the outcome
of the trial.

(Dkt. # 15-3 at 15-17). Respondent argues thatOCCA'’s denial of Petitioner’'s ineffective

assistance of counsel claim was not contrargit@n unreasonable application of, federal law as

established by the Supreme Court. (Dkt. # 15 at 16).

To be entitled to habeas corpus relief on ¢laim of ineffective assistance of counsel,

Petitioner must demonstrate that the OCCAdjudication of the claim was an unreasonable

application of StricklandUnder Stricklanda defendant must show that her counsel’s performance

was deficient and that the deficientrfpemance was prejudial. Strickland 466 U.S. at 687,

Osborn v. Shillinger997 F.2d 1324, 1328 (10th Cir. 1993). A defendant can establish the first

prong by showing that counsel performed belowi¢hvel expected from a reasonably competent
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attorney in criminal cases. Stricklgr#b6 U.S. at 687-88. There is a “strong presumption that
counsel’'s conduct falls within the range of reasonable professional assistancat’688. In
making this determination, a court must “judge[a] counsel’s challenged conduct on the facts of
the particular case, viewed as of the time of counsel’s conductdt 620. Moreover, review of
counsel’'s performance must be highly deferentidl]t is all too easy for a court, examining
counsel’s defense after it has proved unsuccessfobrtdude that a particular act or omission of
counsel was unreasonable.” &1.689.

To establish the second prong, a defendant must show that this deficient performance
prejudiced the defense, to the extent that “thesereasonable probabilitigat, but for counsel’'s
unprofessional errors, the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undeine confidence in the outcome.” Ht.694; sealso

Sallahdin v. Gibso275 F.3d 1211, 1235 (10th Cir. 2002); Boyd v. WAai#b F.3d 904, 914 (10th

Cir. 1999). If Petitioner is unable to show eitfaaficient performance” or “sufficient prejudice,”
his claim of ineffective asstance fails. _Stricklandt66 U.S. at 700. Thus, it is not always
necessary to address both Stricklgmmdngs. This Court’s review of the OCCA'’s decision on

ineffective assistance of counsel claims is “doubly deferential.” Cullen v. Pinhdl3iess. Ct.

1388, 1403 (2011) (noting that a habeas court must take a “highly deferential” look at counsel’s
performance under Stricklarahd through the “deferential” lens of § 2254(d)).

Petitioner bears the burden of demonstrating that the OCCA unreasonably applied Strickland
She has failed to satisfy that burden. In lighhefadmissible evidence presented at trial, Petitioner
cannot demonstrate that the result of her trialid have been different had counsel lodged the

objections listed in Ground IV.
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a. Failure to move to suppress post-arrest statements made by Petitioner
As to Petitioner’s first claim, she alleges thhé was prejudiced by her counsel’s failure to
object to the admission of certain post-arrest statgsn At trial, the state introduced evidence of
a black coin purse, found in Petitioner’s possessioimg booking at the jail, that contained “two
small baggies of a crystal substance,” a smakgbipe with residue, and a piece of paper with
handwritten notations. (Dkt. # 18-Tr. Vol. Il at 90, 196-97). Ding cross-examination of the
booking officer who found these items at the jail, the following exchange took place:
DEFENSE COUNSEL.: Would you agree withe, officer, there’s nothing in

that black coin purse, for lack of a better word, that
identifies Ms. Rallo?

OFFICER SHELTS: Only the piece of property that she claimed.

DEFENSE COUNSEL.: I’m sorry?

OFFICER SHELTS: Only the piece of property that she claimed.

DEFENSE COUNSEL.: When did she claim the property?

OFFICER SHELTS: The paper in therathhas the initials or the letters
and numbers on it.

DEFENSE COUNSEL.: Uh-huh.

OFFICER SHELTS: She initially identédd it as being hers and then
recanted and said it wasn't.

DEFENSE COUNSEL: Okay. Isn't it true that she denied ownership of this
bag to you?

OFFICER SHELTS: Correct.

Id. at 203-04. On re-direct examination the prosedhtn asked the Officer to explain further the
statements made by Petitioner:
PROSECUTOR: Officer Shelts, could you explain these comments
about you said [sic] that she claimed part of the items

that were in the purse?
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OFFICER SHELTS: Whenever | found the — what | suspected to be the
methamphetamine, she said that it wasn’t hers. | held
up the piece of paper and | said, well, is this piece of
paper for your bills or something, and she said yeah,
those are notes for my bills. | said — | told her that |
had found the notes for her bills in the same pocket
that | had found the pipad everything in. She then
said that’s not her piece of paper, that we planted it on
her.

Id. at 204-05.

Petitioner fails to show the OCCA unreasonably applied Strickieshetermining she failed
to show prejudice. The jury heard evidencat thhethamphetamine was found both in the black
purse found in Petitioner’s possession, and on the floor in front of hex nerttal car during the
execution of the search warrant. (DkL6#4, Tr. Vol. Il at 89-90, 150-54, 196-98, 204-05, 208-12).
Even if defense counsel had objected and successfully argued for the suppression of these post-arrest
statements, Petitioner cannot show that the result of her trial would have been different. The

OCCA'’s denial of this claim was not contrdoy or an unreasonable application_of, Strickland

b. Failure to object to prosecutor misconduct

Next, Petitioner alleges her trial counsel was ineffective for failing to object to improper
statements made by the prosecutor. In her petiletitioner’'s counsel states “[t]he exact prejudice
to [Petitioner] is provided in Ground Three herein and incorporated into this proposition of error.
Because trial counsel was ineffective in faglito object to the prosecutor's misconduct and
[Petitioner] was unduly prejudiced as a result, federal habeas relief is appropriate.” (Dkt. # 10 at
28). This Court addressed Petitioner’'s Grounddglarding prosecutorial misconduct, in section
B(3) above. While some of the prosecutorsiocgents describing the evidence as “uncontroverted”
were improper, those comments were harmlessgint lof the evidence psented at trial. In

addition, this Court concluded that the othemokof prosecutorial misconduct raised by Petitioner
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in Ground 11l were not improper and did not render her trial fundamentally unfair. Therefore,
Petitioner has failed to satisfy the prejudice prong of Stricklar OCCA'’s denial of this claim

was not contrary to, or an unreasonable application of, Strickland

C. Failure to object to other crimes evidence
As her third claim, Petitioner asserts counsel was ineffective for failing to object to the
admission of other crimes evidence at her triakt(B 10 at 29). However, the record reflects that
counsel did object to the admission of evidendatirgy to the March 8th traffic stop, first at a
motion hearing prior to trial, sé&kt. # 16-3, Tr. Motion Hr'g at 34-43, and then again at trial during
the prosecutor’s opening statement, B&e # 16-4, Tr. Vol. Il atll. Therefore, Petitioner has
failed to show both deficient performamand prejudice as required by Stricklanthe OCCA’s

denial of this claim was not contrary to, or an unreasonable application of, Strickland

d. Failure to object to admission of evidence seized

Lastly, Petitioner asserts counsel was ineffective for failing to object to the admission of
evidence seized during the execution of thecteanarrant on March 22, 2007. (Dkt. # 10 at 26).
The record reflects that counsel did objedi& admission of this evidence by filing a motion to
suppress prior to trial. (Dkt. # 16-1, Tr. Nan Hr'g at 3). After conducting a hearing on
Petitioner’'s motion to suppress, the trial judge denied the matioat 3d-35. While counsel failed
to renew the objection at trial, that does not remdensel’s performance figient. Because the
trial court had denied the motion to suppress, Petitioner has failed to show that any objection by
defense counsel at trial would have beenasnistl. Petitioner cannot satisfy the prejudice prong of

Strickland
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Petitioner has not demonstrated that the OCCA'’s resolution of her claims of ineffective
assistance of trial counsel wasiameasonable application of Stricklar#ZB U.S.C. § 2254(d). She
is not entitled to habeas corpus relief on Ground IV.

5. Improper admission of hearsay evidence (Ground V)

In Ground V, Petitioner alleges the trial court erred by allowing inadmissible hearsay
testimony to be admitted at trial. (Dkt. # 214). Petitioner alleges two instances of inadmissible
hearsay: (1) that Officer Diaz was permitted ttifyethat Lieutenant Silver told him Petitioner “was
involved in drug trafficking fronPhoenix, Arizona into the Bartlesville, Oklahoma area,” and (2)
that Lieutenant Silver was permitted to testify “regarding the hearsay statements from the informant”
that formed the basis of his statement to Officer Diaz that Petitioner was trafficking illegal drugs.
Seeid. at 14-15. The OCCA rejected Petitioner’s sagrclaims holding, “[tjhe record shows that
the conversations were not offered for theurthy but to explain why the officer took specific
actions. This is not hearsay and is admissilqBkt. # 15-3 at 18). Respondent asserts Petitioner’s
Ground V is a state evidentiary issue not cegbie on federal habeas review, and that the
admission of the alleged hearsay evidence did ot Betitioner a fair trial. (Dkt. # 15 at 23-26).

As discussed above, “federal habeas corpud dales not lie for errors of state law.” Estelle

V. McGuire 502 U.S. 62, 67 (1991); sa¢soHooks v. Workman606 F.3d 715, 748 (10th Cir.

2010). In conducting habeas review, “a federal court is limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United States.” Mc@G@i2eU.S. at 67-68. “In

a habeas proceeding claiming a @wf due process, ‘we will not question the evidentiary . . .
rulings of the state court unless [the petitioner] slaow that, because of the court’s actions, his

trial, as a whole, was render&chdamentally unfair.”” _Maes46 F.3d at 987 (quoting Tapia v.
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Tansy 926 F.2d 1554, 1557 (10th Cir. 1991))B]ecause a fundamental-fairness analysis is not
subject to clearly definable legal elements,” when engaged in such an endeavor a federal court must

“tread gingerly” and exercise “considéie self-restraint.”_Duckett v. Mulljr806 F.3d 982, 999

(10th Cir. 2002) (quoting United States v. Riv&@0 F.2d 1462, 1477 (10th Cir. 1990) (en banc)).
Petitioner’'s Ground V concerns matters of statdentiary law. Therefore, the question for

this Court is whether the admission of the allelgealsay evidence “was so grossly prejudicial that

it fatally infected the trial and denied the fundanaéfairness that is thessence of due process.”

SeeWilliamson v. Ward 110 F.3d 1508, 1522 (10th Cir. 1997). “This assessment requires

examining both the reliability of the evidence and the significance it had at triakt 1823.

After reviewing the readl in this case, the Court finds that even assuming the comments
were hearsay Petitioner has not made the necessary showing. The record reflects that the trial
judge carefully considered defense counsel’s olgestto the evidence. 18t, as to the evidence
Lieutenant Silver obtained from the confidential informant, the trial judge held a hearing on
Petitioner’'s motion in limine regarding those statements prior to trialDse# 16-2, Tr. Motion
Hr'g. After listening to the argument of counsahd posing specific, thoughtful questions to both
parties about his concerns, the trial judge determined that the state would be permitted to use
information gained from the confidential informaifiiiit only to the extent that the information can
by independently proven to the jury.” lt.16. To ensure prejudicial evidence would not reach the

jury, the trial judge set an additional motion hegtio determine what evidence could be presented

This Court is inclined to agree with th&CGA that the comments were not offered for the
truth of the matter asserted, but instead wéered to show the law enforcement officials’

state of mind and to explain their actionslowever, for purposes of this fundamental
fairness analysis, the Court will assume the comments were hearsay.
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at trial in accordanoeith his ruling. 1d.at 18-21. At this subsequdrgaring, the prosecutor called
Lieutenant Silver to describe the information frtdm informant that the state wished to introduce

at Petitioner’s trial._SeBkt. # 16-3, Tr. Motion Hr'g. After hearing the proposed testimony of
Lieutenant Silver, and additional argument fromhbmiunsel, the trial judge determined he would
“allow testimony as it relates todliact that [Lieutenant Silver] made the arrest based upon a search
warrant that was based upon information hediadined from a confidential informant.”_lait 20.

The trial judge then cautioned the state that ftiteess needs to be very careful, obviously, as he
was today, that what he discussed was basically a — | guess in general terms, background of the facts
as to why they had to gtite search warrant.”_IdThe trial judge then clearly informed the parties

that if, at the time of trial, either party wished to introduce any additional, or more specific,
information from the informant, the parties would need to approach the bench and request
permission._ldat 23. After review of the record,&lCourt finds that the testimony offered by
Lieutenant Silver at Petitioner’s trial remainechgeal and within the confines of the trial judge’s
previous rulings.

Second, as to the trial judge’s admissioin Officer Diaz’s testimony concerning a
conversation he had with Lieutenant Silver, the trial judge overruled defense counsel’s objection
after the prosecutor informed the court that LieuteB@wer would also testify to the content of this
conversation during his own testimony later in the.t(i@kt. # 16-4, Tr. Volll at 48-49). The trial
judge also allowed the prosecutor to inquireHartabout the content of the conversation between
Officer Diaz and Lieutenant Silvéo explain why Officer Diaz dinot arrest Petitioner during the
traffic stop on March 8, 2007 @ahwas admitted as other crimes evidenceatld9-50. The trial

judge found that defense counsel had “opened wplitle of questioning into the contents of the
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conversation by previously cross-examining €dfi Diaz about the fact that Petitioner was not
arrested or charged after the March 8th stopatld3.

After review, the Court finds the hearsay @nde complained of was not unduly prejudicial.
In addition, the Court finds that, in light tifie substantial evidence of Petitioner’s guilt, the
admission of the complained of evidence didreater her trial fundamentally unfair. Petitioner’'s
request for habeas corpus on Ground V shall be denied.

6. Cumulative error (Ground VI)

In Ground VI, Petitioner claims that the “cométherrors” during her trial deprived her of
her right to a fair trial. (Dkt. # 10 at 30-31Jhe OCCA found that Petitioner’s “claims of error
neither individually nor cumulatively warrant relief.” (Dkt. # 15-3 at 19).

In analyzing a cumulative error claim, the proper inquiry “aggregates all the errors that
individually might be harmless [and therefore insufficient to require reversal], and it analyzes
whether their cumulative effect ahe outcome of the trial is such that collectively they can no

longer be determined to be harmless.” United States v. V20@d-.3d 1222, 1237 (10th Cir. 2000)

(quotation omitted). The Tenth Circuit has held thatimulative error analysis is applicable only

where there are two or more actual errors. Workman v. M@#2 F.3d 1100, 1116 (10th Cir.

2003). Additionally, only federal constitutional erroem be aggregated to permit relief on habeas

review. Matthews v. Workmarb77 F.3d 1175, 1195 (10th Cir. 2009). Cumulative impact of

non-errors is not part of the analysis. Le v. MylBa1l F.3d 1002, 1023 (10@ir. 2002) (citing

United States v. River®00 F.2d 1462, 1471 (10th Cir. 1990)). “[T]he task ‘merely’ consists of

‘aggregat[ing] all the errors that have been found to be harmless’ and ‘analyz[ing] whether their

cumulative effect on the outconwd the trial is such that collectively they can no longer be
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determined to be harmless.” Grant v. Trammeéf#7 F.3d 1006, 1025 (10th Cir. 2013) (quoting

Rivera 900 F.2d at 1470).

In this case, this Court has not found two or more harmless errors during Petitioner’s trial.
As a result, there is no basis for a cumulative error analysis. Petitioner failswialsit the
OCCA's rejection of this claim was contrary to, or an unreasonable application of, federal law as
determined by the Supreme Court. 28 U.S.2254(d). Habeas corpus relief is denied on Ground
VI.
C. Certificate of Appealability

Rule 11, Rules Governing Section 2254 Casdse United States District Courtestructs

that “[t]he district court must issue or deny atifieate of appealability when it enters a final order
adverse to the applicant.” Pursuant to 28.G. § 2253, the court may issue a certificate of
appealability “only if the applicant has made a substantial showing of the denial of a constitutional
right,” and the court “indicates which specific issuessues satisfy [that] showing.” A petitioner

can satisfy that standard by demonstrating thasthees raised are debatable among jurists, that a
court could resolve the issues differently, or thatquestions deserve further proceedings. Slack

v. McDanie| 529 U.S. 473, 483-84 (2000) (citing Barefoot v. EstdléS U.S. 880, 893 (1983)).

In addition, when the Court’s ruling is based on procedural grounds, Petitioner must demonstrate
that “jurists of reason would find it debatable wiestthe petition states a valid claim of the denial
of a constitutional right and that jurists of reasauld find it debatable whether the district court
was correct in its procedural ruling.”_Sla&29 U.S. at 484.
In this case, the Court concludes that a cedi& of appealability should not issue. Nothing

suggests that the Tenth Circuit would find that @drt’s application of AEDPA standards to the
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decision by the OCCA is debatatdmong jurists of reason. J@eckinsg 374 F.3d at 938. As to
those claims denied on a procedural basis, Petitioner has failed to gegisgcond prong of the
required showing, i.e., that the Court’s rulinguking in the denial ofhe petition on procedural
grounds is debatable or incorrect. The recod®imid of any authority suggesting that the Tenth
Circuit Court of Appeals would resolve the issuin this case differently. A certificate of
appealability shall be denied.
CONCLUSION

After careful review of the record in thesise, the Court conclusli¢hat Petitioner has not
established that she is in custody in violatadrthe Constitution or laws of the United States.
Therefore, her petition for writ of habeas corpus shall be denied.

ACCORDINGLY, IT IS HEREBY ORDERED that:
1. The petition for writ of habeas corpus (Dkt. # 2)enied
2. A separate judgment in favor of Respondent shall be entered in this matter.
3. A certificate of appealability idenied

DATED this 19th day of February, 2015.

Cleie Y Ebl

CLAIRE V. EAGAN _J
UNITED STATES DISTRICT JUDGE
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