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UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

ERIC FORAKER,
Plaintiff,

V. Case No. 11-CV-0759-CVE-TLW
BENJAMIN LEE REEVES,

HARMON TRANSPORT, INC.,
TRAILINER CORPORATION,

DOESI through X, and ROESI| through
X, inclusive,

N N N N N N N N N N N N N

Defendants.

OPINION AND ORDER

Now before the Court is Plaintiff's Motion #tmend Complaint (Dkt#53). Plaintiff Eric
Foraker requests leave to file an amended complaint clarifying the damages he is seeking and his
jurisdictional allegations, and he also seeks to add defendants Harmon Transport, Inc.’s (Harmon)
and Trailiner Corporation’s (Trailiner) liabilitinsurer, Carolina Caslig Insurance Company
(Carolina), as a party. Defendants do not oppoamtgf’s request to amend his jurisdictional
allegations or to clarify that he is seeking cemgatory damages, but they do object to plaintiff's
request to seek punitive damages. They also dioj@taintiff's request to add Carolina as a party.

On or about June 25, 2009, Foraker allegeshdatas involved in an automobile accident
with a tractor-trailer driven by Benjamin Lee Resyand he claims that Reeves was employed by
Harmon and/or Trailiner at th@me of the accident. Dkt. # 1, at 6. The accident occurred on
Interstate 44 in the state of Oklahoma. Forakeges that he suffered personal injuries from the
accident, and he seeks damages in excess of $75,000. Foraker is a citizen of Nevada, and Reeves

is a citizen of Missouri. Defendants Harmon anailimer are incorporated and have their principal
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places of business in Missouri. Foraker filed ttase in the United States District Court for the
District of Nevada, and each defendant filed diomoto dismiss on the grounds that they were not
subject to personal jurisdiction in Nevada and vemas improper in the Digtt of Nevada. Dkt.
## 8, 12, 20. The court granted defants’ motions and, insteaddismissing plaintiff's claims,
it transferred the case to the United States District Court for the Northern District of Oklahoma.
The Court entered a scheduling order and, adtarset a deadline of March 31, 2012 for the
parties to file motions to amend pleadings am prdditional parties. On March 30, 2012, plaintiff
filed a motion to amend seeking to “clarify andifier plead that actual, compensatory and punitive
damages are sought . . .” and to remove referentks state of Nevada tre District of Nevada.
Dkt. # 53, at 2. Plaintiff does not seek to addataagainst the existing parties, but he does request
leave to add Carolina as a party. Defendants argue that plaintiff's factual allegations are not
sufficient to show that punitive damages coul@iarded, and plaintiff should not be permitted to
file an amended complaint seeking punitive damages. Dkt. # 55, at 13-15. They also argue that
Reeves was operating as a Tratiemployee on the day of the accident, and plaintiff may not
maintain a direct action against Trailiner’s insurance carrier under Oklahoma leat.54d2.
Under Fed. R. Civ. P. 15(a)(2), after the oppgparty has served a responsive pleading,
“a party may amend its pleadings only with the opposing party’s written consent or the court’s

leave.” Minter v. Prime Equipment Cal51 F.3d 1196, 1204 (10th C#006). The decision to

grant leave to amend is within the discretion efdistrict court but, wheleave is sought, it should

be “freely given when justice so requires.” Bradley v.Val-Majg&® F.3d 892, 900-91 (10th Cir.

2004). Leave to amend may be denied if the proposed amendment would be futile and would not

survive a motion to dismiss under Fed. R. CMLEDb)(6). _Jefferson County Sch. Dist. No. R-1 v.




Moody'’s Investor’s Services, Ind 75 F.3d 848, 859 (10th Cir. 199®enial of a motion to amend

may also be appropriate if the moving party unduly delayed when seeking leave to amend and has
no adequate explanation for the delay. Mind&1 F.3d at 1206. A motidno amend is subject to

denial when the “party seeking amendment knowshould have known of the facts upon which

the proposed amendment is based but fails to include them in the original complaint . . . .” Frank

v. U.S. West, In¢.3 F.3d 1357, 1366 (10th Cir. 1993) (quotiras Vegas Ice & Cold Storage Co.

v. Far West Bank893 F.2d 1182, 1185 (10th Cir. 1990)).

Plaintiff requests leave to add Carolinasaparty because Oklahoma law allows for the
joinder of a motor carrier’s liability insurer in the same case in which the motor carrier’s liability
to the plaintiff is determined. The OklahomatgioCarrier Act of 1995 provides in relevant part:

A. No license shall be issued by the Commission to any carrier until after the carrier
shall have filed with the Commission a liability insurance policy or bond covering
public liability and property damage, i€zby some insurance or bonding company

or insurance carrier authorized pursuarthts section and which has complied with

all of the requirements of the Commumsj which bond or policy shall be approved

by the Commission, and shall be in a samd amount as fixed by a proper order of
the Commission; and the liability and property damage insurance policy or bond
shall bind the obligor thereunder to makenp@nsation for injuries to, or death of,
persons, and loss or damage to propeesylting from the operation of any carrier

for which the carrier is legally liable. @opy of the policy or bond shall be filed with

the Commission, and, after judgment against the carrier for any damage, the injured
party may maintain an action upon the pplic bond to recover the same, and shall

be a proper party to maintain such action.

OKLA. STAT. tit. 47, 8 230.30. The Oklahoma Supreme Court interpreted a prior version of this
statute, @LA. STAT.tit. 47, 8 169, to allow a direct action agstia motor carrier’s liability insurer,

and the language of § 230.30 is subst#iptsamilar to the former § 169. S€klahoma Transp. Co.

v. Claiborn 434 P.2d 299 (Okla. 1967); All American Bus Lines v. Saxai2 P.2d 424 (Okla.

1946); Enders v. Longmirés7 P.2d 12 (Okla. 1937); Jacobsen v. How@&iP.2d 185 (Okla.




1933). To bring a direct claim against a motor cégi@surer, a plaintiff must allege that: “(1) he
suffered injury; (2) the injury occurred by operatada motor carrier; and (3) the motor carrier was

required to be and was in fact insured pursuant to 8§ 230.30.” Mize v. Liberty Mut. IN398 &..

Supp. 2d 1223, 1226 (W.D. Okla. 2005).

Defendants do not dispute that a direct action against a motor carrier’s liability insurer is
appropriate in some instances, and they arasking the Court to disregard well-settled Oklahoma
law. Instead, Trailiner argues that Reevesagdisig in his capacity as Trailiner's employee, and
Trailiner does not have a motor carrier liceisseied by the Oklahoma Corporation Commission.
Trailiner is an interstate motor carrier registered in the state of Missouri and, under the Interstate
Motor Carrier Single State Registration regiglas promulgated by the federal government,
Trailiner was not required to register in anyet state to operate amterstate motor carrier
business. Dkt. # 55, at 8-10. Plaintiff responds tie should permitted to join Carolina as a party
and conduct discovery to test defendants’ asseréibost Trailiner’s state of registration. Dkt. #

56, at 7.

In Fierro v. Lincoln General Insurance Compa?y/7 P.3d 158 (Okla. Civ. App. 2009), the

Oklahoma Court of Civil Appeals held that a diraction against a motor carrier’s liability insurer

is not permitted when the motor carrier is liceahse registered in a state other than Oklahoma
pursuant to the Interstate Motor Carrier SingleeSRegistration requirements. Elias Fierro alleged
that he was involved in an automobile accident with a vehicle owned by German Diaz d/b/a GD
Transport, Inc. (GD). GD was an interstate motor carrier and it was insured by Lincoln General
Insurance Company (Lincoln General) and, purst@the Interstate Motor Carrier Single State

Registration requirements, GD was registem the state of California. lét 159. In 1995,



Oklahoma enacted the Motor Carrier Act of 1995 and revoked all existing intrastate certificates
issued to motor carriers by the Oklahoma Corporation Commissiaat. 60. Under QA . STAT.

tit. 47, 8 230.22, Oklahoma law governing motor carrishgll not be construed to interfere with

the exercise by agencies of the governmenthefUnited States of its power of regulation of
interstate commerce.” Oklahoma participates in the single state registration system and motor
carriers may operate within Oklahoma if they &ledence of insurance in their home state. Ad.

stated in Daigle v. Hamiltqry82 P.2d 1379 (Okla. 1989), Oklahoma follows the general rule that

a direct action against an insurer is prohibitgithout express statutory authorization. The
Oklahoma Court of Civil Appeals found that 830 does not apply to motor carriers registered
in states other than Oklahoma, and GD didhrate a license from the Oklahoma Corporation
Commission. Thus, Fierro could not maintain acliaction against GD’s liability insurer, Lincoln
General.

Plaintiff argues that Fierrs inconsistent with clearly established Oklahoma law allowing
a direct action against a motor carrier’s liabilitguner. However, in each case cited by plaintiff,
the motor carrier was licensed by the Oklahoma Corporation Commission and had filed a bond

pursuant to former 8§ 169. Blanke v. Alexandéy2 F.3d 1224, 1229-30; Miz&893 F. Supp. 2d at

1226-27;_Ender$7 P.2d at 13. Trailiner states that it is registered in Missouri, not Oklahoma, and

it is not required to file an insurance pgliar bond with the Oklahoma Corporation Commission.
Consequently, 8 230.30 does not apply and there express statutory authority permitting for a
direct action against Trailiner’s liability insurer. This conclusion is consistent_with Fedo

numerous decisions by federal district courts located in Oklahoma. Beebe v, E0dr23NVL

137780 (W.D. Okla. Jan. 18, 2012); Adrean v. Lo@é41 WL 3880930 (N.D. Okla. Sept. 2,2011);




Green v. ACE American Ins. CA2008 WL 4372871 (W.D. Okla. Sept. 19, 2008); Hubbard v.

Liberty Mutual Fire Insurance Cad2007 WL 1299270 (E.D. Okla. May 1, 2007).

Plaintiff argues that defendant’s registrat@rlicensing is a factual issue which should be
explored in discovery and the Court shouldawmept defendant’s statements concerning Trailiner’s
registration. Dkt. # 56, at 6-8. Mever, plaintiff offers no baste dispute defendants’ statements
that Trailiner is registered in Missouri, and $geculates that Trailinenay be licensed by the
Oklahoma Corporation Commission. &.8. Unless plaintiff hasonducted an investigation into
this matter and has a reasonable basis to believe that Carolina will likely be an appropriate party,
the Court sees no reason to allow plaintiff to jGisrolina as a party and subject it to the expense
of litigation. Plaintiff also argues that Trailinisrrequired to file a MCS-90 endorsement with the
Secretary of Transportation containing proof on insurance, and the MCS-90 endorsement creates
a suretyship. Dkt. # 53, at 12. He claims that Oklahoma law allows an aggrieved party to bring
claims against the principal and the surety, hadshould be permitted to bring claims against
Carolina in its capacity as a surety under the MCS-90 endorsement. Assuming that plaintiff is
correct, this general principle of Oklahoma ldoes not overcome the Oklahoma Supreme Court’s
specific prohibition on bringing a direct action agaia liability insurer absent express statutory
authorization._Daigle782 P.2d at 1381-82. Plaintiff will not be permitted to join Carolina as a
party, but he may re-urge this request if healscs evidence showing that Trailiner has a license
issued by the Oklahoma Corporation Commission.

As to the remaining issues, the Court finds phaintiff’s motion to amend should be granted
to the extent that it is unopposed by defendardiniff may file an amended complaint clarifying

his jurisdictional allegations and his requestsaitiual and compensatory damages. Plaintiff also



requests leave to add a demand for punitive dasnagleis amended complaint, and defendants
oppose this request. Defendants argue that thefawthat an automobile accident occurred does
not support a demand for punitive damages, aeddhts of this case do not warrant punitive
damages. Dkt. # 55, at 13-15. Defendantsalgae that plaintiff's proposed amendment would
cause additional expense to them, and his request to file an amended complaint seeking punitive
damages would violate Fed. RvCP. 11. However, the Court$ieeviewed plaintiff’'s motion to
amend and his reply, and finds that he should be permitted to file an amended complaint seeking
punitive damages. Defendant may be correcttttegatacts of this case do not warrant an award of
punitive damages, but that determination should be made on a motion for summary judgment. It
would be improper to deny plaifftleave to amend due to factual disputes concerning defendants’
alleged misconduct and the severity of the accident.

IT ISTHEREFORE ORDERED that Plaintiff's Motion to Amend Complaint (Dkt. #53)
is granted in part anddenied in part: plaintiff may file an amended complaint clarifying his
jurisdictional allegations and the damages soughtplairtiff’'s request to add Carolina as a party
is denied.

IT ISFURTHER ORDERED that plaintiff may file an amended complaint as authorized
in this Opinion and Order no later thapril 13, 2012.

DATED this 11th day of April, 2012.

flais E@%/\qf—

CLAIRE V. EAGAN (_J
UNITED STATES DISTRICT JUDGE




